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Art.   L— on   THE   PRINCIPLE   OF  ADVOCACY   AS 
DEVELOPED  IN  THE  PRACTICE  OF  THE  BAR. 

If  we  are  induced  by  the  attacks  on  the  Profession  of  the  Bar, 
with  which  some  of  the  weekly  and  monthly  journals  have  re- 
cently teemed,  to  consider,  at  this  time,  the  principles  by  which 
it  is  governed,  and  the  courses  of  practice  which  it  sanctions,  we 
are  actuated  by  no  desire  to  renew  animosities  which  we  trust 
have  subsided.  The  morality  of  the  Bar  is  precisely  the  same  as 
it  was  before  it  incurred  the  displeasure  which  has  animated  the 
invectives  which  have  denounced  it;  and  it  is  far  more  important 
to  inquire  whether  these  are  just,  than  to  assail  the  motives  or 
impugn  the  conduct  of  those  who  have  urged  them.  A  profes- 
sion which,  far  more  than  any  other,  holds  its  course  before  the 
public  eye,  affecting  vast  interests,  and  conducing  to  important 
issues — whose  daily  efforts  are  watched  by  the  just  vigilance  of 
the  Press,  and  whose  severest  struggles  have  a  place  in  national 
history,  cannot  suffer  from  the  reiteration  of  the  bitterest  invec- 
tive unless  there  is  something  essentially  base  in  itself,  which 
deserves  the  hatred  or  contempt  of  the  world  before  whom  it 
lives.  If,  therefore,  the  attacks  on  the  Bar  had  been  confined 
to  general  vituperation,  illustrated  by  the  few  examples  of 
the  alleged  abuse  of  its  powers,  which  have  alone  been  adduced 
as  evidence  against  it,  we  should  have  been  contented  to  leave 
its  character  to  the  great  Arbitrament  of  Time.  But  when 
the  principle  of  advocacy  itself  is  assailed  as  immoral,  and  its 
habitual  practice  as  that  of  falsehood,  by  writers  of  just  reputa- 
tion and  extensive  influence,  we  think  it  right  to  meet  the  general 
accusation  directly  by  a  calm  investigation  of  its  merits  ;  to 
inquire  whether,  in  truth,  our  advocacy  involves  "  an  inherent 
baseness ;"  to  distinguish  its  honourable  exercise  from  its  inci- 
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dental  abases ;  to  estimate  as  well  the  benefits  it  Qonfers  as  the 
temptations  by  which  it  is  beset ;  and  to  trace  its  inflaences,  both 
on  the  moral  character  of  those  who  practise  it^  and  on  the 
society  with  whose  interests  and  passions  it  is  intimately  blended. 

The  principle  of  advocacy  consists  in  the  substitution  of  per- 
sons professing  skill  and  learning  in  litigated  matters  for  the 
actual  litigants,  to  do  on  their  behalf  and  in  their  stead,  all 
which  they  mighty  if  gifted  with  sufficient  knowledge  and  ability, 
do  for  themselves;  with  fairness  to  their  opponents.  To  the 
operation  of  that  principle  it  is  a  necessary  condition  that  the 
advocate  shall  receive  such  reward  for  his  exertions  as  may  com- 
pensate him  for  the  preparatory  study  and  active  labour  which 
occupy  the  prime  of  hfe ;  and  it  is  a  condition  scarcely  less  neces- 
sary that  he  should  be  willing^  as  a  general  rule  of  conduct,  to 
render  his  professional  services  without  previously  deciding;  on 
the  merits  of  the  cause  for  which  he  is  retained.  We  shall  nave 
occasion  as  we  proceed  to  illustrate  this  latter  condition,  and  to 
consider  its  just  exceptions ;  at  present  we  state  it  broadly,  as  a 
concession  to  the  opponents  of  the  Bar  on  which  they  found  their 
principal  accusations. 

If  advocacy,  thus  explained,  shall  be  proved  to  be  a  pursuit  of 
dishonour,  the  conviction  will,  at  least,  be  attended  with  dis- 
astrous consequences  ;  for  that  its  existence  is  indispensable  to 
the  adminisjtration  of  justice  in  this  country  can  scarcely  be 
denied.  In  the  rudest  condition  of  society,  unless  the  power  to 
expose  wrong  were  invariably  associated  with  its  endurance,  and 
innocence  when  accused  were  always  gifted  with  eloquence  to 
defeat  its  foe,  the  party  complaining  or  accused  must  often  plead 
through  the  medium  ot  other  organs  than  his  own,  and  find  other 
affections  to  represent  his  feelings  and  his  wishes.  But  in  a 
society  like  ours,  interveined  by  the  ramifications  of  artificial 
law,  where  the  tenure  of  real  estate,  the  operations  of  commerce, 
the  transmission  of  property  from  one  generation  to  another, 
induce  a  complicated  system, — to  require  that  all  men,  women, 
and  children  who  may  be  involved  in  litigation,  shall  plead  their 
own  causes  or  present  them  only  through  the  medium^  of 
unpaid  and  unskilled  friendship,  would  amount  to  a  practical 
repeal  of  all  laws,  and  a  resolution  of  the  society  into  its  ele- 
ments. Even  in  cases  which,  involving  no  doubtful  matter  of 
law,  require  only  aptitude,  presence  of  mind,  and  discretion, 
and  in  which  parties  endowed  with  capacity  and  courage  have 
appeared  as  their  own  advocates,  how  rate  are  the  instances  in 
which  they  have  not  exemplified  the  old  proverb  at  a  ruinous 
expense  of  the  time  which  is  the  property  of  the  public  !  Ex- 
perience has  shown  that,  even  in  ttiese  peculiar  cases,  the  dura- 
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tion  of  the  proceedings  has  been  often  increased  tenfold  without 
the  least  practical  benefit  to  the  suitor,  so  as  to  prove  that,  if  such 
examples  became  universal,  the  result  would  be,  not  mere  incon- 
venience to  a  few  devoted  judges  and  juries,  but  the  oecessary 
multiplication  of  judges  to  an  enormous  cost,  and  an  intolerable 
addition  to  the  duties  of  juries.  To  be  consistent,  therefore,  the 
vmters  who  would  uproot  the  profession  of  advocacy  must  seek 
the  destruction  of  the  Law  itself— not  its  simplification  merelyi 
for  that  would  not  avail — not  only  the  destruction  of  our  system 
of  English  Law,  but  the  abolition  of  all  Law  by  which  definite 
rules  are  applied  to  the  complicated  relations  and  passions  and 
usages  of  mankind.  When,  therefore,  a  writer  like  the  Editor 
of  me  Examiner,  who  has  always  powerfully  maintained  the 
inviolability  of  the  rights  of  property  and  of  national  faith,  and 
all  whose  associations  are  linked  to  a  high  state  of  civilization, 
which  he  illustrates  by  his  wit  and  delights  or  admonishes  by  his 
satire,  assails  the  principle  of  advocacy  itself  as  synonymous 
with  personal  falsehood,  we  are  compelled  to  ask  him — whether 
he  believes  that  any  laws,  adapted  to  a  complex  society  like  that 
which  he  adorns,  could  be  administered  without  the  interven- 
tion of  professional  advocates?  And  if  that  aid  be  nec^sary 
we  would  venture  to  ask,  is  it  the  part  of  wisdom  to  affix  a 
stigma  on  the  body,  not  incidental,  but  essential;  not  on  some, 
but  on  all  its  members ;  which,  once  admitted,  shall  drive  from  it 
every  man  of  feeling  and  honour  ?  Suppose  the  example  which 
the  Examiner  holds  out  for  imitation — of  a  barrister  who  resigned 
lucrative  practice  and  bright  prospects  because  the  practice  of 
the  bar  was  inconsistent  with  the  requisitions  of  his  conscience — 
universally  followed  by  those  whom  he  admits  to  be,  out  of 
court,  among  the  most  honourable  and  truthful  of  men,  can  he 
estimate    the   evil   which   would  follow    from    his   success?^ 

»  The  following  are  the  entire  passages  referred  to  ahove.  They  occur  at 
tile  close  of  an  article  in  the  Examiner  of  the  17th  of  August  last: — 

"  We  are  not  sorry  that  the  indiscreet  conduct  of  a  part  of  the  Bar  has  called 
attention  to  its  morality,  which  we  consider  most  vicious  and  mischievous ;  but 
we  are  also  quite  ready  to  admit,  that  the  sins  of  the  profession  are  generally 
confined  to  the  profession,  and  that  a  body  of  men  more  honourable  and  more 
tnitbfiil  than  the  lawyers  are  out  of  their  courts  cannot  be  found.  It  is  only  in 
the  plaee  devoted  to  the  investigation  of  truth  that  they  are  the  advocates  of 
fidsenood  for  a  guinea ;  it  is  only  in  the  very  temple  of  justice  that  they  glory  in 
procaring  the  triumph  of  the  wrong-doer. 

«  We  are  acquainted  with  one  honourable  instance  of  revolt  against  the  pro- 
fessiotial  morality.  A  gentleman  of  superior  abilities,  advancea  in  his  profes- 
sion, high  on  his  circuit,  if  not  leader  of  it,  and  making  a  handsome  fortune, 
retired,  made  a  sacrifice  of  all  that  he  had  spent  half  a  life  in  labouring  for, 
because  he  could  not  reconcile  the  licences  of  the  advocate  with  his  notions  of 
honour,  justice,  and  morality." 
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Instead  of  the  Bar  comprising  men,  who  have  at  least  such 
vigour  of  personal  rectitude  as  can  preserve  their  private  lives 
jfrom  the  corruptions  of  their  daily  practice,  it  would  consist  of 
7)ersons  content  to  accept  infamy  for  gain,  unshackled  by  rules, 
find  absolved  from  all  the  obligations  of  conscience  and  honour, 
as  (he  Clan  of  the  Macgregors  were  said  by  their  fierce  Chief- 
tainess  to  be  '*  made  free  by  the  very  brand  which  left  ihem 
neither  name  nor  fame."  The  body  thus  assoiled  from  all 
correcting  influences  would  still  possess  all  the  power  which 
is  now,  for  good  or  evil,  intrusted  to  the  Bar,  for  evil  only.  To 
the  integrity  of  the  Bar  the  most  important  interests  are  daily 
intrusted ;  and,  we  fearlessly  assert  that,  with  rare  and  odious 
exceptions,  the  trust  is  faithfully  performed.  Rules,  for  ex- 
ample, are  every  day  in  term  granted  by  the  courts  on  the 
ex  parte  statements  of  counsel,  which  have  direct  influences  on 
fortunes  of  individuals ;  which,  for  example,  may  suspend  pro- 
tefedings  till  bankruptcy  or  insolvency  intervenes,  or  an  assign- 
'nient  or  flight  defeats  a  creditor.  In  the  hurry  ot  Nisi  Pritts, 
occasions  frequently  occur  when  the  mistating  or  garbling  a 
document,  the  dismgenuous  concealment  of  part  of  a  corre- 
'spondence  so  as  to  give  a  false  effect  to  the  portion  produced, 
k  thousand  ^odes  of  trickery  open  to  an  unscrupulous  advocate, 
may  work  irreparable  ruin.  And  in  the  advice  giv6n  out  df 
coUrt,  the  power  to  excite  or  discourage  litigation,  or  regulkte 
its  course  if  inevitable,  counsel  possess  large  capacities  Which 
.must  exist  for  gbod  or  for  evil.  Who  can  estimate  tfife  mis- 
chief which  would  be  done  by  excluding  from  their  number  all 
men  of  pure  conscience  and  high  honour,  and  by  leaving  the 
rest  free  to  work  evil  by  representing  it  as  a  destiny  they  are 
expected  to  fulfil  ? 

If,  however,  the  practice  of  advocacy  can  be  proved  to  be'in- 
consistent  with  personal  truth  and  honour,  we  grant  that  the 
necessity  for  its  continuance  should  not  rescue  it  from  disgrace. 
Still,  the  necessity  for  the  continuance  of  an  order,  whose  ih- 
iluences  intermingle  with  an  infinite  variety  of  social  relations,  is 
a  strong  presumption  that  the  necessary  modes  of  its  action  are 
riot  wicjced ;  that  Providence,  which  "'shapes  our  ends,  tou^- 
hew  them  how  we  may,"  has  rarely,  if  ever,  permitted  anything 
to  he  inextricably  interlaced  with  the  fibres  of  our  social  ex- 
istence which  is  essentially  evil.  A  yet  stronger  presumption  in 
favopf  of  the  Bar  arises  from  the  conceded  fact  that  its  members, 
when  not  practising  their  profession,  are  among  the  most  truthfi^ 
and  honourable  of  men.  A  writer  of  distempered  romance  mijf 
find  j»c6pe  in  depicting  the  moral  anomaly  of  a  man  stahied  by 
some  one  dark  crime,  who  atones  for  his  secret  guilt  by  exercising 
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the  moat  generous  virtues  ;  but  he  would  scarcely  vepture  to  re- 
present even  a  single  human  being,  the  business  of  whose  life  is 
one  lie ;  who  shall  exult  in  the  perversion  of  justice,  not  merely 
to  the  impunity  of  guilty  but  the  punishment  of  innocence,  and 
who  shall  yet,  in  social  and  domestic  relations,  in  the  hou|^  6f 
relaxation,  repose,  sickness  and  death,  be  good  and  justa^id  kind. 
Stiil  less  would  he  venture  to  multiply  the  prodigy  by  bundreid^ 
<— to  image  a  race  of  men  not  devoting  to  falsehood  merely  their 
intellects  but  their  tastes  and  affections, — ever  passionate  tq  do 
iigustice — and  yet  themselves  remaining  all  the  while  steady  to 
truth  and  justice ! 

Let  us,  then,  follow  into  detail  the  application  of  advocacy  to 
the  various  classes  of  opportunity  in  wnich  it  is  exerted,  waiixr 
(]nire,  in  relation  to  the  requisitions  of  each,  whether  its  exercise 
iavQlves  the  conscious  support  of  falsehood  against  truth,  cjf 
iojusdce  against  right.  The  vituperations  bestowed  on  the  Bar 
?eekn  generally  founded  on  the  assumption  not  only  that  all  liti- 
eate4  questions  involve  a  direct  opposition  of  truth  and  false- 
noodj  and  with  it  of  justice  and  oppression,  but  that  the  advocate 
engages  in  the  support  of  the  worse  cause  with  full  knowledge 
of  its  hollowness,  and  does  a  violence  to  his  own  convictions  for 
the  sake  of  g-ain,  similar  in  baseness  to  that  of  a  philosopher, 
who  should  impugn  some  important  truth  revealed  to  his  con- 
sciousness with  mathematical  certainty,  or  of  a  politician  v^ho 
abpuld  accept  the  pay  of  those  whom  he  believes  to  be  the 
enemies,  of  his  country  and  of  mankind,  to  aid  them  with  ^he 
blaxK^ishments  of  his  sophistry.  A  glance  at  the  intelloctual 
and  moral  position  of  the  advocate  in  cases  dependent  on  legal 
ajgument  where  the  facts  are  undisputed ;  in  cases  where  the 
result  depends  more  or  less  on  the  truth  or  falsehood  pf  allega- 
tions of,  fact.;,  in  others,  where  the  result  depends  not  on,  the 
tmth  or  fal^faiood  of  alleged  facts,  but  on  the  inference;s  to  be 
ar^wn  from  them ;  in  questions  of  unliquidated  damages,  ^here 
the  result  altogether  depends  pn  considerations  of  morality  ^iw 
feelipg ;  and  in  the  conduct  and  defence  of  criminal  prpsecutioiis^ 
v^hich*  Xhougk  involving  considerations  like  those  which  goyern 
c^vinitiga^tion,  present. some ipoin^ts  pf  duty  and  of  danger  ty  th^ 
ajdvocate  which  do  not  ^mp  ip. .  civil  proceedings— will  l^^^titef 
ei^i^ble  us  to  test  the  justice  of  thos^  charges  than,  apy  generaj 

Firs^  then,  let  us  consider  the  position  of  an  advocate  re-^ 
tamjed  to  support  in  argument  a  legal  proposition  which  bis  clienjt 
desires  to  maintain,  with  a  view  to  aecide  whether,  there  is  any 
tiling  in  the  duty  he  undertakes,  if  fairly  performed,  akin  to 
falsehood  or  partaking  of  baseness,    In  principle,  this  dass  of 
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cases  would  seem  most  favourable  to  the  objector,  because  no 
partial  statement  of  facts,  coloured  by  the  passions  and  the  wishes 
of  the  litigant,  disturbs  and  sways  the  judgment  of  his  counsel. 
Nor,  with  those  frequent  exceptions  in  which  he  is  required  to 
support  an  opinion  formed  previously  and  communicated  by  him- 
self, (and  in  which  his  office  is  surely  beyond  all  impeachment,) 
can  he  enter  on  his  work  with  an  assurance  that  the  proposition 
be  is  engaged  to  maintain  ought  to  prevail.    To  require  such 
previous  mental  assent  from  the  advocate  would  b^  to  invest 
him,  not  only  with  powers  of  a  judge — or  of  any  number  of 
judges — but  of  the  highest  tribunal  in  the  last  resort,  before 
which  the  question  may  finally  be  argued,  without  the  benefit 
of  suggestions  from  other  minds  to  dispel  the  errors  of  a  first 
impression ;  and  would  condemn  the  suitor  to  take  the  chance 
of  successive  experiments  before  he  could  find  an  advocate  with 
a  judgment  happily  attuned  to  his  purpose.    Cases  may,  indeed, 
be  presented  to  a  lawyer,  which  his  discrimination  may  at  once 
perceive  to  be  **  too  clear  for  argument ;"  and  in  such  case  his 
duty  is  equally  clear — to  refuse  to  debase  himself,  and  waste  the 
public  time  by  a  vain  attempt  to  distinguish  an  authority  un- 
questionably in  point,  or  to  unsettle  a  principle  of  clear  appli- 
cation.   He  will  use  caution,  indeed,  before  he  decides  on  this 
course, — recollecting,  that  sometimes  objections,  thought  too 
manifestly  groundless  by  learned  judges  even  to  be  reserved  for 
consideration,  have  been  found  valid ;  as  in  a  recent  instance 
affecting  the  lives  of  the  seven  foreigners  convicted  of  murder 
at  Exeter.    The  ereat  majority  of  cases,  however,  present  no 
such  difficulty  in  their  apparent  clearness ;  the  position  in  which 
they  stand  for  solemn  argument  alone  implies,  that,  to  ordinary 
legal  apprehensions  at  least,  they  are  doubtful ;  and  the  question 
is,  whether  they  shall  be  decided  by  the  judges  without  argu- 
ment, or — ^if  necessarily  to  be  argued — whether  the  parties  to 
whom  each  side  of  the  question  is  assigned,  act  wicked  and  base 
parts  in  endeavouring  to  support  the  position  of  their  respective 
clients  by  authority  and  reasoning.     Surely  no  one  who  desires 
that  iustice  should  prevail,  would  deprive  the  judges  of  the  aids 
which  they  derive  from  the   research,  and  the  reasoning  of 
laborious  and  acute  lawyers,  presenting  in  turn  each  aspect  of 
the  case ;  investigating  the  principles  which  should  govern  it ; 
collecting  and  explaining  the  authorities  which  bear  upon  it ; 
and  suggesting  the  distinctions  and  the  analogies  which  must  be 
regarded  in  each  decision,  if  it  should  not  introduce  that  incon- 
sistency into  the  system,  which  is  the  worst  of  tyrannies.    So 
needfiil  to  the  due  administration  of  justice  in  difficult  questions 
is  this  sifting  of  their  elements  by  legal  minds,  sharpened  by 
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professional  zeal^  that  in  cases  of  peculiar  difficulty  and  im- 
portance— like  that  to  which  we  have  just  alluded— the  judges 
desire  for  their  assistance  a  second  argument,  conceiving  that  even 
the  associated  experience  of  all  the  judges  may  be  aided  by  such 
a  process.  The  counsel,  then,  though  selected  by  their  respec- 
tive clients,  are  really  ministers  of  justice — contributing  to  the ' 
attainment  of  justice  in  the  particular  case  by  the  lights  they 
cast  on  it — and  to  the  general  harmony  of  the  law  of  which  it 
will  become  an  example.  .Up  to  the  height  of  this  position 
they  are  bound  to  act — zealously  for  dieir  clients,  but  fairly  by 
the  court;  and,  therefore,  the  counsel,  who,  in  argument,  should 
attempt  to  suppress  or  pervert  the  materials  of  judgment,  as  if 
he  should  quote  a  statute  as  subsisting  which  be  knew  to  be 
repealed,  or  suppress  an  adverse  authority  in  the  hope  that  it 
might  be  overlooked,  or  wilfully  atop  short  in  reading  a  passage 
wten  the  residue  would  weaken  his  inferences — would  betray 
bis  higher  duty  to  the  court  and  to  justice,  and  incur  the  just 
censure  of  the  Bar  and  of  tl)e  judges.  But  is  there  anything 
disgraceful  in  the  office  of  avowedly  bringing  before  the  judicial 
mind  all  that  can  be  fairly  urged  on  one  side  of  a  doubtful 

auestioD  of  law  ?  Is  any  deception  practised  or  endured  ?  Is 
le  mental  operation  of  the  reasoner  debasing  ?  It  is  not,  in- 
deed, so  noble  an  exercise  of  the  human  faculties  to  explore  the 
labyrinth  of  any  science  with  the  purpose  of  finding  materials 
for  the  support  of  a  previously  adopted  theory,  as  wiUi  the  pure 
and  passionless  aspiration  for  abstract  truth ; — ^but  of  the  great 
benenctors  of  mankind  how  many  have  been  partisans  of 
theory,  bow  few  single-minded  seekers  after  wisdom !  Human 
nature  is  essentially  partisan.  Our  minds  select  their  favourites 
on  lighter  grounds  than  the  confidence  in  a  barrister's  talenf  im- 
plied by  aretainer; — nay,  on  mere  caprice,like  that  which  Words- 
worth exemplifies  in  one  of  his  noblest  sonnets,  by  the  adoption 
of  a  sinde  ship  from  a  fleet  under  sail  for  the  peculiar  sympathy 
of  the  observer : — 

''  This  ship  was  nought  to  me,  nor  I  to  her, 
Yet  I  pursued  her  with  a  lover's  look. 
This  snip  to  all  the  rest  did  I  prefer; 
When  will  she  turn,. and  whither?" 

Is  the  noblest  literature  free  from  this  weakness,  so  nearly 
bordering  on  strength;  this  partial  self-deception  which  pro- 
duces b^uty,  and,  when  opposed  to  the  results  of  congenial  but 
opposite  prepossessions,  elicits  truth  ?  What  historian,  whom  it 
is  possible  to  read  with  interest,  who  is  beyond  a  mere  '^  honest 
difoaicl^,"  can  be  named  who  is  not  self-retained  on  behalf  of 
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some  cause  or  some  idol  ?  Take  a  late  iavaluable  addition  ta 
our  materials  of  just  appreciation  of  tbe  annals  of  our  great  cLvil* 
war  and  the  men  whom  it  produced — is  Mr.  Carlyle  the  adro* 
cate  of  Truth  or  of  Cromwell  ?  Did  the  influence  of  advocacy 
ever  inspire  a  more  partial  view  of  any  cause  than  this  present^ 
ment  ot  great  men  and  great  events— bending  all  thmgs  by 
passionate  regard  to  one  purpose;  shedding  on  them  mm  a 
reasoning  imagination  one  colour — depreciating  rivals  even  by  Ih^; 
fantastic  mockery  of  nick-names,  and  subjecting  the  laws  of 
humanity  to  the  supremacy  of  individual  power^-than  this  heroic 
pleading  ?  Do  we  wish  it  unwritten  because  it  is  the  work  of  an 
advocate  rather  than  a  philosopher  ?  Or  shall  we  repudiate  all 
that  is  beautiful  and  wise  in  Burke's  Reflexions  because  we  may 
suspect  that  his  affections  were  engaged  on  behalf  of  regal 
suffering  by  his  glimpse  of  Marie  Antoinette,  when  he  beheld 
her  at  the  Court  of  Versailles,  "  glittering  like  the  morning  star, 
full  of  life,  splendour,  and  joy?"  If  ever  there  lived  a  thinker, 
desirous  of  searching  after  truth  with  his  whole  heart,  such  was 
the  late  William  EiazUtt ;  and  yet  how  were  his  most  earnest 
speculations  changed  by  the  noble  infection  of  beauty,  until  tbe 
earnest  champion  of  popular  rights  found  an  idol  in  an  emperor 
who  had  betrayed  ana  mocked  them,  and  sacrificed  all  bis 
simpler  tastes  for  a  gorgeous  picture  qf  intellectual  power  and 
romantic  success!  If  there  is  truth  in  Shakspere's  assertion  that 
"  all  the  men  and  women  are  merely  players,"  it  is  no  leas  true 
that  all  are  in  turn  advocates ;  and,  as  the  most  honest  of  actors 
are  those  who  present  themselves  on  the  smaller  stage,  so  tbe 
least  dangerous  of  all  advocacy  to  the  interests  of  truth  is  that 
which  is  undisguised,  of  which  the  price  is  defined  and  openly 
accepted. 

Let  us  follow,  then,  the  retained  advocate  into  the  studies 
which  prepare  him  for  the  delivery  of  learned  argument  on  some 
question  arising  on  the  law  of  real  estate.  He  penetrates  the 
maze  of  precedents  and  authorities  to  search  after  the  leading 
principle  of  his  subject,  and  traces  its  application  in  the  succession 
of  decisions  with  strenuous  care.  Dry,  hard,  and  uninteresting 
as  the  labour  seems,  it  soon  generates  its  owi)  fervour,  and 
becomes  its  own  reward.  The  faculties  which  would  else  be 
relaxed  and  dissipated  among  various  exciting  pursuits  are 
braced  and  strengthened  by  the  silent  toil ;  the  very  remoteness 
of  the  subjects  of  inquiry  from  the  ordinary  a^ects  of  business 
imparts  a  certain  elevation  and  refinement  to  the  study  which 
masters  them ;  while  the  habit  of  continuous  exertion,  fins* 
quently  piercing  through  the  accumulated  illustrations  and 
distinctions  of  ages  to  the  same  ancient  principles  of  law,  though 
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imdiflbrent  directions^  invests  life  itself  with  the  consistency 
i?#bich  belongs  to  singleness  of  purpose  and  aim.  His  progress 
is-oot  uncheered  by  reliefs  the  more  welcome  as  they  are  labo- 
riottBly  earned ;  a  sidelong  glimpse  into  English  history  and 
aifcimt  maimers ;  a  (j^uaint  jest  of  some  judicial  reporter  in  which 
tbe  sCout-hearted  wnter  seems  still  to  live  and  to  enjoy ;  some 
chtssioal  aHusion  redolent  of  the  days  of  youth^  whereby  Coke  or 
Haterefrefrhed  themselves  as  they  wrote;  some  antique  pleasantry 
wbicfa  breathes  a  sort  of  wall-flower  perfume  from  the  solid  mass 
which  centuries  have  darkened  but  have  not  shaken.  Nor  let 
it  be  thoagbt  that  the  lawyer,  whose  toils  are  akin  to  that  of  the 
stadeitt  of  an  abstract  science,  pursues  them  without  the  infusion 
of  sottie  warmth  of  partisanship  which,  if  he  begin  his  researches 
withoiit  bias,  or  with  a  distrust  of  the  side  on  which  they  are 
engaged,  will  soon  render  him  the  convert  of  his  own  industry, 
aod  mdvee  him  to  hail  with  satisfaction  the  conquest  of  every 
difficulty  and  the  achievement  of  every  fresh  illustration.  In 
tItts-Kipect,  his  mental  operation  resembles  that  of  some  high 
caBoiBt,  who  has  undertaken  to  establish  a  favourite  theory  of 
history  or  literature ;  who  surveys  everything  by  its  light,  and 
devotes  all  the  spoils  of  time  to  its  service;  as  when  old  Jacob 
Bryant  assails  the  material  existence  of  Troy,  or  Wolfe  or 
Heyne  attacks  the  personal  identity  of  Homer ;  and  the  process 
leads  to  a  conviction,  strong  as  that  of  the  knights  who  surveyed 
the*  shield  from  opposite  sides  and  fought  to  the  death  for  the 
aspect  each  beheld^-^a  conviction  which  sometimes  resists  all 
force  of  adverse  judgment,  invites  and  repels  the  decision  of 
suooessive  Courts,  and,  at  last,  serves  the  House  of  Lords  itself 
with  an  aip^dravm  writ  of  error  returnable  before  a  little,  inward, 
unconquerable  tribunal !  Such  studies  and  such  reasonings,  so 
far  from  corrupting  or  debasing  the  minds  of  lawyers  who  have 
chiefly  pursued  them,  often  preserve  a  guileless  simplicity  of 
character,  maintained  by  few  who  mingle  largely  in  the  feverish 
business  and  pleasures  of  life.  If  we  take  in  our  time  the  ex- 
amples of  Holroyd  and  Littledale,  to  whom  we  might  add  the 
judge  who  now  fills  the  seat  whence  Mr,  Justice  Littledale  bade 
the  profession  which  he  loved  farewell,  we  may  safely  defy  any 
profession  of  any  age  to  produce  three  men  from  its  ranks  more 
truthful,  more  generous,  more  gentle;  whose  minds  were  more 
free  fiom  perversion;  and  whose  hearts  had  been  kept  more 
puiiely  ^  unspotted  from  the  world." 

Let  us  next  observe  the  moral  position  of  the  advocate  in 
cases  of  disputed  fact,  of  which  it  is  impossible  for  him  to  ascer- 
tain tbe  truth  before  he  accepts  the  retainer,  unless,  indeed,  he 
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could  Bummoo  all  the  witnesses,  sift  their  evideace,  aad  aatici- 

Bkte  every  aspect  the  case  may  assume  when  tried  before  a  jury, 
e  reads  his  orief ;  he  may  possibly  find  there  grounds  to  believe 
that  his  client  has  no  cause  of  action  or  ground  of  defencoj^  and, 
if  so,  he  will,  if  he  acts  rightly,  take  the  earliest  opportunity  of 
expressing  his  opinion,  and,  if  expenses  can  be  yet  saved,  of 
urging  a  withdrawal  or  a  compromise;  and  if  neither  can  be 
obtained,  be  will,  if  for  the  plaintiff,  make  a  fair  statement  of  the 
case  in  the  true  aspect  in  which  he  has  discerned  it,  and  let  it 
meet  its  doom  as  speedily  as  it  can;  or,  if  for  a  defendant,  will 
content  himself  with  watching  and  scrutinizinff  the  plaintiff's 
proofs  precisely  as  the  judge  himself  does  when  no  counsel 
appears  for  die  defence.  But  the  unprofessional  reader  may  be 
assured  that  of  cases  seriously  litigated  those  which  call  for  this 
exercise  of  duty  are  comparativefy  rare.  If  be  puts  his  reliance 
on  such  statements  of  a  oarrister's  practice  as  ^*  the  aim  of  their 
lives  ia  to  wrest  the  law  to  the  purposes  of  well-paying  clieota 
ud  defeat  justice,'^  ^^  their  tongues  being  ready  for  any  hirers  and 
wrong-doers  requiring  their  assistance,  while  the  innocent  and 
oppressed  rely  on  their  own  integrity,  by  far  the  larger  half  of 
the  Bar  will  always  be  agents  and  instruments  of  wrong-doing,'' 
'^  it  is  only  in  the  temple  of  justice  that  they  glory  in  procuring 
the  triumph  of  the  wrong-»doer" — he  must  suppose  that  it  is  the 
habit  of  clients  to  stand  confessed,  before  their  counsel,  wrong- 
doers and  oppressors;  that  they  avow  even  in  their  own  statements 
that  they  nave  suborned  witnesses  to  promote  a  case  of 
fiilsehood  at  the  risk  of  ruinous  costs ;  or  that,  if  the  avowal  is 
not  made  in  terms,  the  injustice  of  the  attempt  is  so  obvious 
on  the  face  of  the  instructions,  that  the  advocate  will  at  once 
understand  that  he  may  prepare  for  the  enjoyment  of  that  which 
is  alleged  to  be  his  pleasure  as  well  as  his  business — ^the  becoming 
an  accomplice  in  triumphant  villany.  It  requires  no  witness 
but  human  nature  to  prove  the  impossibility  of  this  charjB;e. 
Before  the  client  can  state  his  own  case  with  this  most  ama7iing 
candour,  even  to  his  attorney,  in  order  that  his  attorney  may 
present  it  through  as  pelucid  a  medium  to  his  counsel,  hue 
must,  at  least,  perceive  it  himself  in  its  naked  baseness.  Did 
this  ever  happen?  There  may,  indeed,  be  cases  dep^ident  oo 
the  truth  or  falsehood  of  a  single  fact  which  must  be  known  to 
the  principal,  as  the  genuineness  or  for^ry  of  a  signature 
alleged  to  be  his  own;  but  even  then  palliations  and  excusesg 
suggestions  utterly  false  or  partially  true,  of  some  moral  con- 
siderations which  half  excuse  the  fraud,  rise  up  between  the 
conscience  and  the  sin,  and  embolden  him  to  mislead,  not  only 
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his  counsel,  but  his  attorney.  ^  In  such  cases  do  the  assailants 
of  the  Bar  believe  that  a  confession  of  the  intended  fraud  and 
perjury  ever  found  its  way  into  a  brief;  or  do  they  really  think 
that  if  it  did,  or  statements  leading  directly  to  the  same  con- 
clusion were  found  there,  any  counsel  would  become  the  instru- 
ment of  uttering  as  genuine  what  he  knew  to  be  forged  ?  But 
the  cases  which  depend  upon  facts  of  this  stubborn  nature  are 
comparatively  few.  In  many  cases  the  client  himself  is  only 
acquainted  with  the  circumstances  of  his  own  case  through  thie 
mraium  of  other  minds,  of  servants  or  other  agents  at  a  distance, 
all  more  or  less  disturbed  by  interest  or  coloured  by  prejudice } 
and,  in  more,  his  own  perceptions  are  moulded  by  his  resent* 
ments  or  his  wishes. 

It  is  matter  of  curious  observation)  how  any  event,  which  is 
shared,  or  witnessed  merely,  in  a  state  of  hurry  or  excitement, 
presents  different  and  even  opposite  aspects  to  the  memoryt  and 
now  a  bias,  from  some  almost  or  wholly  imperceptible  cause, 
converts  spectators,  who  are  without  interest  and  above  sua- 

Iiicion,  into  partisan  witnesses.  Such  is  almost  every  case  of 
itigated  collision  by  land  or  water;  in  which  it  is  usual  to 
find  both  bystanders  and  passengers  differing,  not  only  on 
the  looser  pomts  of  sobriety  and  speed,  but  on  such  matters  of 
direct  opposition,  as  on  wnich  side  of  the  road  or  river  each 
carriage  or  vessel  was  proceeding,  and  even  on  which  side  of  i^ 
carriage  or  vessel  a  blow  was  struck.  If  such  differences  arise 
in  the  recollection  of  impartial  persons,  surely  it  cannot  be  sur- 
prising that  each  party  is  confident  that  he  is  injured,  and  com« 
municates  his  case,  in  that  confidence,  to  his  counsel.  The 
result  is,  that,  with  the  exception  of  cases  admitted  to  be 
without  defence,  and  committed  to  counsel  merely  to  watch  the 
proofs  of  the  adversary,  and  cases  in  which  no  struggle  is  anti- 
cipated on  the  facts,  but  their  legal  application  alone  is  dis- 

'  It  18  well  known  by  the  members  of  that  branch  of  the  profession  which  comes 
in  immediate  contact  with  the  parties,  how  difficult  it  is  to  prevail  on  them  to 
disdote  any  fkcts  they  deem  wifavoorable  to  their  cases,  althoogh  the  disclosure 
is  of  the  greatest  importance  to  their  own  interests.  A  curious  instanoe  of  this 
hardihood  in  oonoeuing  un&vourahle  facts  occurred  many  years  ago  on  the 
Home  Circuit  in  an  ejectment  brought  bv  a  female  to  recover  one  of  the  Angel 
estates.  Before  entering  on  proof  of  a  long  and  Intricate  pedigree  which  her 
counsel,  Mr.  Adobhus,  had  opened,  the  late  Mr.  Gurney,  who  was  counsel  for 
the  defendants,  offered  to  prove  a  fhet,  which,  if  true,  would  put  an  end  to  the 
,  action  at  ono^— that  the  lessor  of  the  plaintifi)  who  dimmed  to  be  sole  heiress, 
had  two  brothers  living,  one  of  whom  was  in  court,  Mr.  Adolphus  assented— the 
fact  was  proved— and,  on  the  lady  being  asked  whether  she  had  communicated 
the  ftot  to  her  attorney,  replied,  *^  To  &  sure  not ;  do  vou  take  me  for  a  fool? 
Why,  he  could  not  have  undertaken  the  oaee  if  I  had  lold  him  ibatJ' 
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putedy  or  technical  objections  are  suggested,  the  statemepjb  pi:^- 
sented  to  counsel  is  almost  always  such  as  to  induce  a  strong 
belief  in  the  justice  of  the  cause,  and   to  enlist  bis  feelingfs 
powerfully  in  its  success.    To  one  thus  prepossessed,  who  CQip 
wonder  that  in  the  animation  of  the  contest  the  first  impressiqp 
is  deepened ;  and  as  the  little  chapter  of  life,  with  all  its  Unug 
interest,  opens  around  him,  his  client's  case  becomes  part  of  hfB 
own  being;  that  his  belief  in  its  justice  insensibly  but  insepar 
rably  blends  with  his  natural  desire  to  succeed;  and  that  he  bears 
all  the  arguments  and  regards  all  the  testimony  against  it  with  tbe 
surprise,  dislike,  and  incredulity  of  inveterate  opinion  sharpened 
by  zeal.    The  irregularities  which  counsel  sometimes  coxnn^i^ 
when  betrayed  into  conversational  attacks  on  each  other,'  ai^ 
the  petulance  with  which  they  occasionally  treat  opposing .  wity 
nesses, — faults  often  to  be  severely  censured,  and  always  to  be 
deplored, — generally  arise  from  the  excess  of  this  convictioQi 
and  the  irritation  consecjuent  on  an  attempt  to  defeat  iU  .  N^ 
counsel  who  regards  the  mterests  of  his  client,  or  his  owndqty 
to  justice,  will  ever  cross-examine  with  deliberate  severity  a 
witness  whom  he  does  not  believe,  for  the  time  at  least,  to  be 
swearing  falsely;   still  less  will  he  condescend  to  the  moir/^ 
insidious  art  of  inducing  the  witness  to  answer  with  one  meanr 
ing,  and  assume  his  reply  to  bear  another,  and  thus  lead  him  ^ 
give  evidence  which,  intended  to  be  true,  shall  have  tlie  effep^ 
of  falsehood — a  species  of  criminal  trickery  nearly  allied,  ip 
guilt  of  the  deepest  die.     In  commenting  on  the  testimony  pf 
witnesses  he  will  never  indulge  in  attacks  which  he  does  not 
believe  to  be  deserved,  and  which  he  does  not  also  deem  essen*. 
tial  to  the  just  result  of  the  cause;  remembering  that  witnesses 
do  not,  like  the  parties,  come  voluntarily  before  the  eourt,  and 
are  not,  like  them,  represented  by  counsel ;  but  if  the  etidenei^ 
has  important  bearing  upon  the  result,  and  he  believes  it  unthiel,' 
he  is  bound  to  deal  with  it  as  false,  though  the  imputation  ojt 
perjury  may  thus  be  cast  on  one  who  has  tto  present  means,  of 
repelling  it.     Unless  the  cross-examination,  which  may  (tboagb 
we  believe  very  rarely)  succeed,  in    developing  premeditated' 
falsehood,  and  the  remarks  which,  supplied  by  suirrounding  qxt^' 
cumstanoes,  may  lead  to  its  disbelief,  were  not  fearlessly  a4inH 
nistered  by  counsel,  trial  by  jury  would  be  divested  of  its  moat' 
valuable  characteristics,  which  surely  consist  less  in  th^^rtforc«^* 
unanimity  of  twelve  men,  than  in  the  public  investigation  of 
evidence,    conducted   by  the  vigilant   scrutiny   of  conflicting 
minds.*    To  avoid   all  harsh   remark  as  ikr   as  possible,   tot 

^  The  sentence  of  the  recent  Court-Martial  on  Lieutenant  Hjder  sujmlieB  a 
curious  example  of  the  injustice  with  which  counsel  are  sometimet  asmijed  Ibr 
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ttcottcite  opposing  testimony  by  any  theory  rather  than  that  of 
wilfbl  fklsenoody  and  never  to  impute  it  unless  in  the  full  belief 
that  it  has  been  committed,  is  the  wisdom  np  less  than  the  duty 
'c>f  the  advocate,  as  it  was  the  practice  of  the  greatest  of 
mi'  adTocates  of  our  time,  the  late  Loixl  Abinger.  As  the 
4r^hetnence  of  counsel  is  justified  by  the  strong  belief  they 
iikiibibe  that  the  cause  they  maintain  is  just,  so  they  are  bound  to 
eonduct  rt  as  befits  an  honest  cause,  leaving  the  consequence  of 
its  falsehood  to  fall  on  the  client  who  has  deceived  them. 
Although  not  bound  to  state  or  prove  the  case  of  an  adversary, 
the^  are  bound,  if  they  anticipate  it,  to  do  so  fairly;  to  state  the 
entire  material  eifect  of  an  instrument;  to  produce  no  docu- 
ment with  the  hope  of  raising  an  impression  they  believe  to  be 
trntrue  by  the  amoiguity  of  its  language ;  to  garble  nothing ;  to 
conceal  nothing;  to  misrepresent  nothing;  but  to  present  every 
argument  and  illustration  which  the  zeal  of  the  most  earnest 
fnendship  could  urge,  and  which  are  rarely  urged  with  powerful 
efifect  unless  in  the  conviction  that  they  are  urged  for  justice. 
As  the  zeal  of  an  honourable  advocate  during  the  progress  of  a 
druse  is  in  proportion  to  the  confidence  he  feels  in  its  merits,  so 
we  believe  that  the  continuance  of  that  confidence  or  its  over- 
ihtoW  determines  the  feeling  with  which  he  regards  the  issue. 
He:  often  remains  unconvinced  though  conquered ;  but  we  ven- 
tui'e  to  Sissert  that  the  only  regret,  beyond  the  disappointment 
df  a!n  excited  moment,  which  he  feels,  arises  from  an  impatience 
of  k  fatlnre  of  justice,  mingled  often  with  vain  regrets  for  the 
insufficiency  of  his  own  exertions ;  and  that  the  only  permanent 
feeling  of  pleasure  he  cherishes  in  success  is  nurtured  by  the 

tfiflir  remarks  on  witnesses.  The  court  acquit  the  prisoner,  but  "  cannot  refrain 
fioB»  Roimadvertiog  in  the  strongest  terms  of  disapprobation  on  the  violent, 
coarse,  and  uncalled-for  language  which  the  prisoner  had  recourse  to  in  his 
defence,  in  allusion  to  the  character"  of  a  witness  named.  The  masterly 
dirfence  written  for  Lieutenant  Hyder  by  his  counsel  Mr.  Warren,  undoubtedly 
atsaih  in  vig(»mw  and  indignant  language  the  evidence  of  the  witness  referred 
to;  and  if  uiat  witness  bad  been  one  whose  testimony  was  not  essential  to  the 
diiiiga»  the  censure  would  have  been  just;  but  the  evidence  was  such  as,  if 
ielkvedf  [Hroved  the  ofience  charged ;  •/  rgecied,  left  it  without  a  tittle  of  proof. 
How,  then,  could  the  officer  accused,  asserting  his  innocence,  be  defended  at  all, 
except  by  impugning  the  veracity  of  this  witness?  AH  the  surrounding  cir- 
cttmstances,  every  argument,  whether  drawn  directly  from  his  conduct,  or  from 
dtib^r  sources,  tended  to  one  conclusion,  that  the  statement  he  had  made  on 
oath  was  untrue.  The  Court-Martial  (whether  riehtly  or  wrongly  it  is  not  our 
province  to  decide)  find  that  it  was  untrue,  or  at  least  that  they  could  not  rely 
oil  ft  as  true,  by  finding  the  prisoner  not  guilty ;  and  if  Lieutenant  Hyder  felt  it 
tort>e  ao^  SB  he  asserted  by  his  own  lips,  though  in  the  language  of  Mr.  Warren, 
was  he  not  entitled  to  argue  that  which  his  judges  have  found,  by  the  aid  of  the 
v^  defence  they  thus  impugn  ? 
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consciouBness  that  right  has  been  done  by  his  victory.  That 
there  are  instances  in  which  the  pride  of  intellect^  in  its  unhal- 
lowed vivacity^  may,  at  the  Bar  as  in  other  spheres  of  action, 
exult  in  the  triumnh  of  evil^  or  in  a  heartless  indifference  to 
evil  and  good^  we  do  not  deny ;  but  that  a  disposition  to  glory 
in  the  success  of  wrong  is  a  general  characteristic  of  the 
English  Bar,  we  do  solemnly  deny:  and  we  esteem  the 
charge  so  utterly  groundless,  that,  freely  acquitting  those  who 
have  ui^d  it  of  intentional  falsehood,  we  can  only  regard  it  as 
a  proof  of  the  force  of  bias  in  disturbing  the  aspects  of  truth, 
wnich  not  only  influences  barristers,  but  all  men  who  reason 
through  the  medium  of  the  prejudices  or  the  affections. 

If  we  have  afforded  a  glimpse  of  the  manner  in  which  counsel 
may  be  honestly  engaged  in  each  side  of  a  cause  dependent  on 
disputed  facts,  where  there  is  a  direct  opposition  or  truth  and 
falsehood  and  the  result  lies  in  their  development,  we  may  ap- 
proach with  confidence  those  far  more  numerous  cases  in  which 
no  such  antagonism  prevails.  Of  this  character  cases  of  cir- 
cumstantial evidence  partially  partake,  where  the  circumstances 
are  admitted  to  be  true,  and  tne  question  involves  only  the  infer- 
ence which  the  jury  should  derive  from  them.  If,  in  reference  to 
these  cases,  we  consider  what  a  strong  tendency  there  is  in  every 
mind,  however  disinterested,  to  weave  for  itself  a  theory  out  of 
the  minute  incidents  which  surround  a  transaction,  itself  shrouded 
in  mastery,  and  to  bend  everything  to  its  purpose — a  disposition 
requiring  to  be  checked  by  the  strongest  vigilance  or  juries 
in  trying  charges  of  secret  crime — ^we  shall  not  wonder  that 
counsel,  having  been  assured  of  the  fact  itself  by  his  client  as 
he  desires  to  establish  it,  should  find  in  everythmg  a  tendency 
to  prove  it  true.  In  such  cases,  however,  there  is  an  ultimate 
question  of  truth  and  fietlsehood,  though  depending  not  on  the 
verity  of  evidence,  but  on  the  strength  of  inferences ;  but  there 
are  many  others  which  are  questions  of  judgment,  of  science,  of 
skill—- questions  of  degree,  not  of  opposition — which  engage  all 
the  accomplishments  which  the  advocate  may  happen  to  possess 
in  literature,  science,  or  art.  Such  are  questions  of  copyright 
and  patent,  when  the  contest  is  whether  the  work  for  which  pro- 
tection is  sought  has  such  originality  as  to  deserve  it ;  whether 
an  alleged  imitator  has  sought  to  monopolise  a  principle,  or  only 
a  new  mode  of  application  ;  how  far  similarities  are  indicative  of 

Eiracies ;  what  steps  and  gradations  of  improvement  can  be  with- 
eld  from  public  endeavour  for  private  recompense;  which  are  not 
questions  involving  truth  or  fialsehood,  but  n^atters  of  8kiU,on 
which  an  ingenious  mind,  having  once  received  its  cue,  will  proceed 
with  increasing  ardour,  and  bring  to  unskilled  judges  and  juries 
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the  moat  important  aid.  Thus  when  rights  alleged  to  have  been 
acquired  by  prescription  or  user  are  questioned^  and  acts  of  en- 
joyment are  proved  on  the  one  side^  met  by  proofs  of  interruption 
on  the  other,  the  mind  has  only  to  estimate  a  question  of  degree, 
and  will  decide  on  a  mere  balance  of  admitted  facts  according  to 
its  own  tendency.  Thus,  in  the  most  interesting  of  all  questions 
which  engage  the  powers  and  affections  of  an  advocate— questions 
of  mental  competency  to  perform  important  acts — ^which  involve 
the  highest  moral  considerations — which  border  on  the  most 
affecting  solemnities  of  life  and  death,  and  render  **  metaphysical 
aid*'  far  more  needful  than  skill  in  analyzing  evidence,  not  the 
ordinary  prepossessions  merely  are  enlisted  in  the  cause  by  the 
first  view  presented ;   but  the  highest  faculties,  the    noblest 

Erejudices,  the  finest  trains  of  speculative  thought,  all  find  de- 
ghted  exercise  in  the  vivid  operations  of  the  mind,  thus  awakened 
from  its  lan^or  and  impelled  along  the  course  of  profound  and 
subtle  inquiry.  In  these  contests,  particular  facts  may  be 
disputed ;  the  wish  of  a  witness  will  sometimes  be  *'  father  to 
the  thought,*'  and  circumstances  will  be  confused  by  the  affec- 
tions; but  the  result  will  rather  depend  on  philosophical  in- 
ference applied  to  the  affairs  of  life  than  on  the  veracity  of 
witnesses.  The  celebrated  cause,  **  Doe  on  the  demise  of  Tatham 
V.  Wright,"  in  which  the  title  of  the  estate  of  Hornby  Castle 
in  Lancashire  depended  on  the  validity  of  the  will  of  Mr.  Mars- 
den,  which  was  after  two  successive  verdicts  in  its  favour  ulti- 
mately set  aside,  supplies  a  signal  example  of  this  position.  In 
support  of  the  will^  which  was  elaborately  prepared  by  a  solicitor 
of  high  character,  it  \^as  proved  that  the  testator  had  lived  to 
the  verge  of  old  age,  apparently  at  the  head  of  a  liberal  esta- 
blishment, entertaining  guests  with  courtesy — that  he  had 
bought,  sold,  exchanged,  and  mortgaged  largely — ^that  he  had 
executed  a  great  number  of  deeds,  attested  by  witnesses  of  un- 
blemished honour — and  that  he  had  corresponded  with  numerous 
persons  in  different  periods  of  his  life  by  letters,  which,  if  the 
genuine  products  of  his  own  mind,  could  leave  no  doubt  of  his 
competency ;  and  had  partaken  of  the  holiest  rites  of  religious 
worship.  On  the  other  hand,  it  was  alleged  that  being  a  person 
of  feeble  understanding,  never  developed  beyond  the  state  of 
ordinary  childhood,  he  had  been  all  his  lifetime  in  bondage— the 
pui>pet  and  the  slave  of  his  steward,  whose  family ,*enga^d  with 
their  father  in  a  conspiracy  for  years  to  acquire  dominion  over 
his  estate,  had  contrived  to  present  him  to  casual  acquaintances 
and  guests  in  favourable  aspects— to  engage  him  in  various  mat- 
ters of  business,  and  really  to  guide  him  in  all, — nay,  to  write  for 
him  the  letters  he  was  to  copy,  and  which  were  in  due  season, 
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to  be  adduced  as  evidence  in  support  of  final  dispositions  made 
under  their  control.  This  case  also  was  sustained  by  a  great 
body  of  proof,  consisting*  of  instances  of  great  debility  of  in- 
tellect, and  of  base  subjection  to  his  inferiors,  extending  over 
many  years^  and  strong  grounds  were  suggested,. as  apparent  in 
his  letters,  to  indicate  that  they  were  not  the  unaided  productions 
of  his  mind.  The  facts  of  both  cases  were  probably  true  in  the 
main,  notwithstanding  some  natural  mistaKes  and  exaggera- 
tions— the  truth  probably  lying  between  both  theories — ^and  the 
real  question  resolving  itself  into  that  which  the  law  roust  leave 
as  much  to  the  feelings  as  the  reason  of  juries — what  degree  of 
intellect  and  will  should  suffice  to  give  validity  to  a  solemn  act, 
disposinjg  of  property  which  the  owner  can  no  longer  enjoy! 
Surely  it  can  never  be  said,  that  in  cases  of  this  nature— and 
those  akin  to  them,  as  cases  of  life  insurance — the  counsel,  who 
survey  the  intellectual  or  physical  history  of  a  life  from  the 
aspect  presented  bv  each  side,  and  who  struggle  for  the  success 
of  a  theory  to  which  they  become  passionately  devoted,  deserve  to 
be  branded  as  'Miars  !"  In  questions  of  character  again,  involv- 
ing the  import  and  e£fect  of  words  spoken  or  written,  and  some- 
times contrasting  the  inevitable  mischief  accruing  to  individual 
reputation  with  the  supposed  duty  of  the  utterer, — questions  in 
which  the  noble  office  of  law  in  protecting  as  substantial  property 
the  impressions  wrought  on  men's  minds  by  individual  conduct — 
the  breathing  frsigrance  of  life — is  regarded  with  reference  to  the 
exigencies  of  society  which  may  require  an  individual  sacrifice — 
the  office  of  ttie  advocate  on  either  side  is  surely  neither  decep- 
tive nor  ignoble.  In  questions  of  the  an»ount  of  unUquidated 
damages,  the  counsel,  who  pictures  the  wrong  to  be  compensated, 
and  he  who  suggests  the  grounds  of  miti^tion,  may  not  only  both 
be  honest,  but  both  right — each  taking  his  own  share  in  present- 
ing the  truth,  so  far  as  it  can  be  elicited,  to  the  minds  of  the 
jury — the  extent  of  wrong  on  the  one  side,  the  just  allowances 
for  human  frailty  on  the  other. 

But  stress  is  laid  on  the  circumstance,  that  the  barrister,  how- 
ever honourably  he  may  advocate  his  client's  cause  when  he  has 
embraced  it,  is  paid  for  his  services,  and  that  the  side  on  which 
he  is  engaged  is  determined  by  the  chance  of  a  retainer.  For 
the  purpose  of  opprobrium  the  payment  is  indicated  by  the  word 
"  hired,"  the  profession  is  denominated  **  a  trade,"  and  terms  of 
abuse  are  fast  accumulated  on  those  associated  terms.  It  is  to 
be  regretted,  that  when  "  through  all  the  employments  of  life 
each  neighbour  abuses  his  brother,"  we  do  not,  at  least,  abstain 
from  imputing  as  disgraceful  that  which  is  common,  nay,  neces- 
sary, to  all.    To  receive  pecuniary  remuneration  for  labour 
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which,  even  if  beyond  all  pricey,  occupies  the  active  hours  of  life, 
is  generally  an  essential  condition  of  the  noblest  services  which 
man  can  render  to  his  fellow  and  the  world.  If  to  receive  pay- 
ment for  that  which  is  divinest  in  literature,  most  exquisite  in 
art,  most  ingenious  and  useful  in  science,  be  disgraceful,  aris* 
tocracy  would  have  a  monopoly  it  has  never  aimed  at,  and 
^'  regal  and  noble  authors,"  artists  and  philosophers  alone  would 
adorn  the  world.  Since  the  first  of  all  authorities  in  periodical 
literature,  Christopher  North,  laid  down  the  axiom,  *'  An  unpaid 
contributor  is  an  ass,"  we  may,  without  offence,  assume  that  the 
very  articles  in  which  the  Bar  is  stigmatized  as  hired,  are 
written  bv  gentlemen  who  live  by  the  lsu)our  of  the  mind.  The 
soldier  who  volunteers  to  lead  tne  forlorn  hope  is  entitled  to  his 
day's  pay;  and  our  last  true  moral  hero,  Sydney  Bernard, 
enterea  the  fatal  vessel  as  a  paid  surgeon.  It  is  not  the  pay, 
but  the  subordination  of  the  duty  to  the  pay,  that  makes  the 
accusation  iust— *when  the  duty  is  performed  in  the  spirit  of 
money,  without  nobler  aims  and  inspirations.  None  can  be 
more  sensible  than  we  are,  that  the  great  sin  of  our  age  and 
country  is  the  homage  paid  to  wealth,  or  that  there  are 
instances  at  the  Bar  in  which  the  pleasure  of  its  acquisition  has 
beguiled  the  successful  practitioner  from  the  proper  contem- 

Elation  of  his  higher  functions;  but,  generally  speaking,  we 
elieve  barristers  are  as  little  mercenary  as  the  members  of  other 
professions.  We  would  not  insist  on  the  honorary  character  of 
their  fees  as  creating  an  essential  difference  in  their  favour  from 
others  whose  remuneration  is  matter  of  contract,^  except  so  far 
as  it  may  afford  the  opportunity  of  ascertaining  how  far  tneir  zeal 
is  dependent  on  the  amount  of  their  pecuniary  reward.  Within 
certain  limitations,  prescribed  by  professional  etiquette  to  pre- 
vent unseemly  tenders  of  advocacy,  the  attorney  fixes  the  remu- 
neration of  the  counsel  at  his  pleasure ;  and  we  appeal  to  all 
experience,  whether,  when  once  counsel  are  fairly  engaged  in  the 
cause,  all  considerations  of  the  direct  reward  are  not  lost  in  the 
ardour  of  the  contest,  and  whether  even  a  pauper's  cause  is  not 
as  earnestly  maintained  as  if  it  were  that  of  a  nobleman  or  of  the 
crown.  The  poor  cottager  Punter  had  as  zealous  an  advocate 
vs  Lord  Grantley  in  their  two  memorable  trials  on  the  Home 
Circuit ;  and  assuredly  that  excellent  advocate  did  not  find  the 

'  "  I  shall  be  sorry,"  said  the  late  Mr.  Coleridge,  *'  to  see  the  honorary  cha- 
racter of  the  fees  of  barristers  and  physicians  done  away  with.  Though  it 
seems  to  be  a  shadowy  distinction,  yet  I  believe  it  to  be  beneficial  in  effect.  It 
contributes  to  preserve  the  idea  of  profession,  of  a  class  which  belongs  to  the 
public,  in  the  employment  and  remuneration  of  which  no  law  interferes,  but  the 
citizen  acts  as  he  likes, /oro  conscientia'*    Table  Talk,  Vol.  2. 
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sympathy  of  his  brethren  of  the  Bar  on  the  side  of  rank  and 
power. 

The  law  of  retainer  is  often  misunderstood^  and  therefore 
misrepresented,  by  the  opponents  of  the  Bar.  It  is  not  a  law 
for  the  benefit  of  counsel,  who  derive  from  it  in  ordinary  causes 
only  a  jguinea,  which  is  often  subtmcted  from  the  fee  which 
would  be  marked  on  the  brie^ — but  of  the  client,  whom  it 
enables  to  obtain  and  to  secure  tne  assistance  of  whatever  nnre- 
tained  counsel  he  may  prefer,  in  the  sphere  of  his  usual  prac- 
tice, without  the  possibility  of  his  forsaking  him  for  the  richer 
or  the  pleasanter  side.  Without  this  security,  counsel  would 
be  at  liberty  to  sell  their  services  to  the  best  bidder;  and  might 
often  be  tempted,  not  so  much  with  a  view  to  money,  but  to  the 
comparative  ease  or  popularity  of  position,  to  Usten  to  the  over- 
tures of  an  opponent,  and  thus  incur  some  portion  of  the 
censure  now  heaped  on  them.  As  the  rule  now  exists,  counsel 
possessed  with  knowledge  of  one  side  of  a  case,  can  never  be 
engaged  on  the  other,  except  by  the  neglect  of  the  client  to 
retain  him;  and  although,  where  that  neglect  has  arisen,  he 
cannot  refuse  to  take  the  retainer  of  the  adversary,  inasmuch  as 
the  obligation,  to  be  binding,  must  be  reciprocal,  he  not  rarely 
seeks  and  obtains  permission  to  withdraw  altogether  ft*om  the 
cause,  where  the  change  would  produce  real  inconvenience  to 
the  client.  Such,  then,  is  the  position  of  the  honourable  bar- 
rister ;  equally  ready  to  take  a  retainer  from  rich  or  poor,  and 
bound  to  the  party  retaining  against  all  temptation ;  entering 
indeed  on  his  duty  without  a  previous  conviction  of  the  iustlce 
of  the  cause,  but,  in  the  vast  majority  of  cases,  soon  aaopting 
it ;  not  rarely  expostulating  with  his  client  for  insisting  on  a 
claim  or  defence,  which,  though  legal,  is  unjust ;  and  often,  by 
earnest  persuasion  in  private,  preventing  tne  irretrievable  dis- 
grace and  ruin  which  passion  would  brin^  on  a  client  swayed  by 
Its  mastery  to  reckless  exposure.  It  is  his  duty,  whatever 
advantages  he  may  forego,  to  suggest  at  the  earliest  moment 
the  abandonment  of  a  cause  he  deems  hopeless ;  to  refuse  to 
maintain  it  by  any  base  suppression  or  the  production  of  any 
evidence  he  oelieves  to  be  untrue ;  and  whenever  he  finds  that 
another  mode  of  investigation,  as  by  reference  or  special  case, 
will  probably  be  found  necessary  at  the  trial,  to  suggest  that 
the  course  should  be  at  once  adopted.  At  the  trial,  it  is  his 
province  to  represent  the  true  interests,  not  the  aimless  passioog 
of  his  clients ;  to  soften,  not  to  exasperate  hatreds ;  and  to  substi- 
tute, for  the  naked  struggle  of  conflicting  interests,  the  dazzling 
fence  of  graceful  reasoning,  and  encourage  the  gentlef  play  of 
the  affections.    Thus  practised,  advocacy  is  the  application  to 
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an  imtnense  variety  of  human  afiairs  of  cultivated  and  honour- 
able roinds ;  substituting  on  the  arena  of  inevitable  litigation, 
wiser  and  calmer  proxies  for  the  actual  combatants ;  securing 
an  approximation  to  equality  between  those  who,  by  talent, 
education,  fortune,  sex  or  a^e,  are  unequal,  and  the  preser* 
vation  of  order  and  decorum  m  the  discussion  of  matters  most 
productive  of  excitement;  and  assuaging  disappointment  bv  the 
recollection  of  the  ability  and  zeal  which  have  been  employed 
to  avert  it. 

The  exercise  of  the  advocate's  profession  is  unquestionably 
attended  with  peculiar  temptations  and  dangers,  not  without 
counterbalance  of  influences  for  good.  Its  soul  is  stmpathv. 
The  chief  excellence  of  the  advocate  is  in  proportion  to  the 
facility  with  which  he  can  become  a  party  in  the  most  momen- 
tous concerns  of  strangers — admitted  by  their  choice  into  a  little 
world  of  anxious  hopes  and  fears,  affections  and  resentments^ 
and  identifying  his  own  existence,  for  the  time,  with  the  sharp 
and  giddy  crisis  of  alien  fortunes.  As  thus  he  hves  in  the  lives 
of  others,  the  vicissitude  of  interest,  while  it  involves  no  indiffer- 
ence to  personal  hypocrisy  or  falsehood,  may  tend  to  relax  the 
sterner  fibres  of  the  mind,  and  render  it  less  capable  of  discerning 
and  appreciatiug  abstract  truth.  A  |)liancy  of  character  may 
thus  be  fostered,  unfavourable  to  the  maintenance  of  political  con- 
sistency,— ^a  weakness  which  the  advocate  shares  with  the 
poet,  who,  accustomed  to  ''  accommodate  the  shews  of  things  to 
nis  desires,'*  is  open  to  the  seductions  of  sentiment  when  he 
would  scorn  those  of  lucre.  Such,  however,  is  not  the  invariable 
effect  of  the  practice  df  advocacy — ^in  some  minds  the  very  habit 
of  rapidly  passing  from  one  range  of  sympathies  to  another  begets 
an  earnest  aspiration  afler  conditions  which  are  stable  and  en- 
during, and  fixes  the  roots  of  individual  principles  deeper;  and 
therefore,  the  Bar  has  at  all  times  boasted  examples  of  political 
consistency,  maintained  against  the  most  flattering  temptations. 
The  more  immediate  danger  of  advocacy  arises  from  the  heat 
and  activity  of  its  struggles— the  suddenness  with  which  its 
resources  are  called  into  action — the  surprises  which  occur  in  the 
disclosure  of  an  adverse  case,  or  the  unexpected  failure  of  its 
own, — which  are  too  apt  to  produce  those  flaws  of  temper  of 
which  witnesses  complain,  and  may  sometimes,  though  we  believe 
rarely,  lead  to  expedients  which  deliberation  would  not  sanction, 
and  which  are  afterwards  deplored  in  vain.  Against  this  tempt- 
ation— we  believe  the  most  perilous  of  all  to  which  a  barrister  at 
Nisi  Prius  is  exposed — it  behoves  him  to  exert  his  utmost  vigi- 
lance, as  we  believe  the  charges  which  have  been'preferred  against 
the  practice  of  the  Bar  have  received  more  support  from  such 
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hurried  lapses  from  candour,  than  from  any  habitual  or  deliberate 
baseness,  even  in  the  few  who  have  deserved  them.  On  the 
other  hand,  the  rapid  intercourse  with  numerous  forms  of  many- 
coloured  life,  which  the  practice  of  the  Bar  involves,  tends  to 
destroy  all  intolerence,  religious,  political,  or  moral — to  nurture 
the  affections — to  quicken  and  enlarge  the  sympathies — to 
induce  allowance  for  human  frailty;  and  these  mfluences  are, 
we  believe,  deeply  interfused  in  the  personal  character  of  bar- 
risters. The  very  practice  of  representing  the  feelings  of  others 
is,  at  least,  one  remove  from  self-love,  ana.though  verv  far  from 
approaching  the  comprehensiveness  of  true  humanity,  breaks  the 
crust  of  selfishness,  which  courses  of  worldly  success  in  other 
occupations  too  often  engender.  Whatever  of  passion  or  of  weak- 
ness may  be  mingled  with  the  practice  of  the  Bar — and  we  do 
not  deny  the  frequent  intrusion  of  each  ~  we  fearlessly  assert 
that  they  scarcely  ever  betray  its  members  into  the  expression  of 
opinions  calculated  to  relax  the  moral  sense ;  to  impair  love  and 
veneration  for  the  good  and  pure ;  but  that  counsel  frequently 
obtain  and  use  opportunities  of  enforcing  high  duties  bjr  generous 
expression ;  of  exposing  and  denouncing  baseness,  which  would 
else  remain  undetected  and  unpunished ;  and  if  from  the  failure 
of  human  institutions,  they  cannot  always  prevent  the  success  of 
the  wrong-doer,  of  associating  it,  not  with  triumph,  but  with 
infamy. 

The  Bar  is  charged  with  **  always  boasting  of  its  honour  and  in- 
dependence/'— when  and  where  we  are  not  told,  and  are  unable 
to  guess; — but  if  it  ever  boasts  *'  honour"  beyond  that  which  all 
gentlemen  are  presumed  to  cherish,  or  <'  independence "  as 
expressive  of  a  self-sustaining  power,  we  admit  the  emptiness  of 
the  vaunt.  '^  Independence,  so  claimed  by  any  class  of  men,  is 
as  unmeaning  as  when  it  flaunts  on  an  election  banner.  Depen- 
dence on  his  fellows  is  the  lot  of  men  in  this  world ;  and  the 
position  of  the  Bar,  with  reference  to  the  immediate  distribution 
of  its  business,  so  far  from  enabling  it  to  claim  an  exception 
from  the  common  lot,  has  created  the  necessity  for  artificial  rules 
of  etiquette,  by  which  its  practice  is  entrenched,  but  which 
would  never  have  enabled  it  to  retain  its  relative  position  for  ages 
in  visible  superiority  to  the  powerful  class  by  whom  the  success 
of  its  members  is  determined,  if  personal  worth  and  intellectual 
power  had  not  found  ample  room  to  expatiate  and  grow  within 
Its  fences.  The  only  independence  man  can  boast  is  indepen- 
dence of  base  fears  and  low  aims — of  ignoble  resentments  and 
party  predilections  which  might  terrify  or  seduce  him  from  the 
discharge  of  duty.  When  Lord  Erskine  withstood  Mr.  Justice 
Buller,  with  propriety  and  taste  equal  to  his  courage,  and  began 
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ihe  exposure  of  the  monstrous  doctrine  that^  in  prosecutions  for 
libel,  the  fact  of  publishing  was  all  the  jury  could  investigate,  to 
which  the  Press  is  indebted  for  that  statute  which  deserves  to 
be  considered  as  the  charter  of  its  freedom — he  set  an  example 
of  independence  of  mind,  not  of  class,  of  which  any  profession 
might  be  proud.  Still  nobler  was  the  sacrifice  which  he  made  to 
the  claim  of  professional  duty, — and  that  a  duty  he  would  gladly 
have  avoided  for  its  own  hardships, — when  he  resigned  his  office 
of  attorney-general  to  the  Prince  of  Wales,  rather  than  abandon 
the  defence  of  the  prosecution  instituted  against  Paine*s  Rights 
.of  Man.  So  the  independence  of  party  feehng  has  been  nobly 
manifested  by  the  generous  defence  of  persons  charged  with 
political  offences,  wh^n  the  accused  were  of  political  sentiments 
the  most  opposite  to  those  of  their  advocates ; — as  in  Erskine^s 
defence  of  Stockdale ;  in  Wetherell's  defence  of  Watson ;  and 
in  the  defence,  sustained  with  admirable  spirit  and  power,  of 
Frost  by  Pollock  and  Kelly — who,  not  compromising  in  the 
least  their  own  opinions,  devoted  the  same  energy  to  their 
client's  service  as  though  he  had  been  a  conservative  prosecuted 
by  whigs,  instead  of  an  insurrectionary  chartist.  The  indepen- 
dence which  the  Bar  should  cultivate  is,  in  short,  only  another 
term  for  the  disposition  fearlessly  and  faithfully  to  discharge 
the  duty  undertaken  for  the  client — suffering  no  personal  affec- 
tions, or  distastes,  or  interests,  or  fears  to  diminish  its  zeal- 
stopping  short  only  when  his  cause  conflicts  with  the  higher 
reauisites  of  religion,  of  morality,  or  of  patriotism. 

We  have  reserved  for  separate  consideration  the  conduct  of 
the  advocate  in  the  prosecution  and  defence  of  criminal  charges, 
because,  involving  mafty  of  the  considerations  applicable  to  civil 
cases,  they  suggest  other  relations  both  to  the  individual  client 
and  to  public  justice.  In  reference  to  the  conduct  of  prosecu- 
tions, a  most  serious  charge  has  been  preferred  by  the  accom- 
plished writer  to  whose  attacks  we  have  repeatedly  adverted,  in 
a  passage  of  which  we  do  not  desire  to  estimate  the  wit,  but  to  con- 
sider the  truth.  Imagining  some  future  dictionary  in  which  "Law- 
yers" should  be  treated  as  synonymous  with"Liars,"he  explains, 
*'  they  were  called  liars  because  their  greatest  triumph  was  to  give 
falsehood  the  victory  over  truth,  to  bnng  off  the  guilty,  ov procure 
anunjust judgment  against  the  innocent.  We  have  already  offered 
ouranswerto  the  chargeof  triumphingin  the  victory  of  falsehood— 
we  will  presently  inquire  how  far  the  Bar  is  liable  to  censure  for 
effi>rt8  "  to  bring  off  the  guilty." — Our  present  duty  is  to  answer 
the  charge  of  triumphing  in  the  procurement  of  unjust  punish- 
ment of  the  innocent — a  charge  as  grave  as  ever  was  preferred 
by  a  public  writer  against  any  oody  of  men,  and  of  wnich,  not 
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only  in  bis  own  Journal,  but  tbroughout  the  whole  course  of  vitu- 
pemtion  to  which  the  Bar  was  recently  exposedi  there  has  not  been 
suggested  a  single  proof !     We  cannot  conceive  a  crime  against 
man  ai^  God  more  atrocious — more  justly  excluding  its  per- 
petrators from  all  human  sympathy, — than  that  of  encfeavouiing 
to  make  the  tribunals  of  justice  the  engines  of  the  worst  injustice, 
and  exulting  iu  the  disgrace^  the  agony,  or  the  death  of  innocent 
victims.     Ifeed  the  accuser  ask  whether  a  chuis  of  men  "  whose 
greatest  triumph"  is  to  work  this  cruelty  are  worthy  to  exercise 
large  influence  in  legislation  and  government  ?    *'  Fit  to  eovem  V 
does  he  ask  with  Malcolm ;  we  answer  with  Macduff,  *'  No;  not  to 
live."  With  our  whole  heart,  we  plead ''  Not  guilty'|  to  tbe  charge. 
If  true,  proofs  must  be  easy ;  because  the  cnaige  is  not  of  veiled 
trickery  and  secret  satisfaction,  but  of  open  "  triumph."  In  the  early 
barbarism  of  our  criminal  procedure,  when  the  witnesses  for  tfaA 
prisoner  were  not  sworn,  and  it  was  considered  almost  disloyal 
lor  counsel  to  plead  against  the  crown,  instances  may  be  found  of 
fierce  invectives,  and,  possibly,  of  base  procedure  in  prosecuting 
counsel ;  but  it  would  be  as  unjust  to  present  these  atrocities  as 
specimens  of  the  conduct  of  the  Bar  in  these  times,  as  to  take 
Jefferies  as  the  model  of  our  judges.    Within  our  recollection  it 
has  always  been  the  practice  of  the  Bar  to  regard  the  office  of 
prosecuting  counsel  as  purely  subsidiary  to  public  justice ;  to 
require  from  him  not  merely  calmness  of  statement,  but  entire 
candour  in  the  disclosure  of  all  facts,  within  his  knowledge, 
favourable  to  the  accused ;  and,  although  the  introduction  of  Uie 
righteous  privilege  of  full  defence  by  counsel  may  sometimes 
impose  the  duty  of  answering  observations  which  seem  sophistic^U, 
or  exposing  the  perjury  of  witnesses  adduced  to  defeat  a  just 
charge,  to  require  Uiat,  as  far  as  possible,  this  duty  should  be 
performed  in  the  spirit  of  justice,  as  the  judge  would  be  bound  to 
dischai^ge  it.    In  tne  reply,  thus  rendered  necessary,  some  heat 
may  be  engendered  by  the  anxiety  to  expose  a  fraudulent  defence*^ 
or  one  believed  to  be  fraudulent ; — but  even  this  infirmity,  always 
to  be  deplored,  arises  from  an  assurance  of  tbe  guilt  of  the  prisoner, 
and  not  from  a  desire  to  secure  a  *'  vile  success"  iu  the  conviction 
of  the  guiltless.     Does  our  accuser  really  believe  that  prosecuAora 
ever  instruct  their  counsel  that  tlie  objects  of  their  malice  are 
innocent,  and  desire  them,  notwithstanding,  to  procure  a  verdict 
of  guilty  ?  ^  Or  does  he  think  that  if  in  the  couree  of  the  trial,  the 
counsel  discovers  the  insufficiency  of  his  case— which  must  also 
be  apparent  to  the  judge — he  still  presses  it  ?    On  the  contrary, 
it  constantly  happens  that  when  counsel,  to  whom  the  conduct 
of  a  prosecution  is  confided,  sees  clearly  that  the  evidence  will 
not  warrant  a  just  or  even  a  satisfactory  convictjon,  he  opens  tbe 
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case  '^  for  an  acquittal/'  and  invites  the  sanction  of  the  judge  for 
abstaining  to  proceed ;  and  that,  if  in  thecourse  of  thetrial^asimilar 
deftet  appears,  though  far  short  of  the  ascertainment  of  innocence, 
be  either  suggests  the  same  course,  or  yields  to  the  slightest  inti* 
matbn  firom  the  bench  that  the  prosecution  should  terminate. 
In  Bcotland,  the  conduct  of  prosecutions  is  confided  to  a  public 
prosecutor,  the  Lord  Advocate  presiding  over  this  branch  of  the 
adnioiatration  of  justice  throughout  the  land  :  but  we  will  ven* 
tnft  to  assert,  whatever  may  ha  the  advantages  of  that  course 
of  jmcedure,  that  the  conduct  of  the  counsel  of  England,  who 
are  instructed  by  individual  prosecutors,  will  not  suffer  in  a  com- 
parison,««*for  which  the  reports  of  important  trials  supply  ample 
materiflJS) — ^with  those  who  represent  the  crown  in  Scotland,  in 
temper,  candour,  and  a  desire  that  the  guilty,  and  only  the 
guilty,  should  suffer. 

We  come  lastly  to  the  position  which  involves  far  more  com- 
plex and  difficult  duties— the  defence  of  parties  accused  of  ciime. 
Throe  instances  of  alleged  abuse  of  tlie  powers  of  counsel — and 
three  only  so  far  as  we  are  aware — have  been  the  subject  of  re- 
cent commentary ;  but  the  charge  mieide  is  general  against  the 
entire  profisssion,  that  they  are  we  defenders  of  ihe  guilty,  and 
that  they  glory  in  their  success  in  procuring  an  unjust  acquittal. 
Of  the  latter  part  of  the  assertion  no  proof  has  ever  been  sug- 
geated,  and  we  venture  to  assert  that  none  can  be  given,  unless, 
indeed,  in  those  cases  where  the  voice  of  societv,  echoing  the 
voice  of  nature,  rejoices  in  the  relaxation  or  the  defeat  of  some 
rale  of  law,  which  would  work  oppression  in  the  instance  in 
which  it  has  been  averted  by  the  mgenuity  or  the  eloquence  of 
die  pleader.  For  the  main  charge,  that  counsel  defend  the 
ipilty,  and  struggle  to  obtain  their  acquittal,  we  ask,  what  does 
it  imply  ?  to  what  does  it  tend  ?  Do  the  accusers  of  the  Bar 
mean  that  no  prisoner  against  whom  the  appearances  of  guilt 
are  strong,  shall  have  any  defence  in  the  hour  of  trial  ?  Or  that 
he  shall  be  defended  only  by  some  enthusiastic  individual  who 
thinks  him  j^iltless,  whom  the  public  voice  has  predoomed  ?  To 
mdntain  either  of  these  propositions  is  substantially  to  deny  to 
the  accused  the  means  of  derence  by  counsel  in  all  those  cases 
where  it  is  most  needed — where,  although  entitled  to  the  pre- 
somption  of  innocence,  they  stand  already  condemned  by  the 
elass  from  which  their  juries  must  be  taken,  by  reason  of  the 
publicity  given — and  nghtly  ^ven— to  those  examinations  in 
which  the  case  has  been  partially  heard  ?  Have  these  writers 
quite  forgotten  all  the  indignant  eloquence  with  which  the  law 
waa  jurtly  assailed,  when  it  denied  to  parties  accused  of  felony 
'  Ae  right  of  makfaig  their  full  defence  by  counsel ;  or  do  they 
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think  that  although  the  privilege  was  justly  giveiii  its  employ- 
ment is  infamous  ?  The  statute  which  gave  to  parties  accused 
of  high  treason  the  right  of  defence  by  full  advocacy  of  counsel 
was  regarded  as  one  of  the  best  fruits  of  the  revolution,  and  was 
called  the  "  Blessed  Statute."  The  statute  which  extended  the 
same  justice  to  the  larger  class  of  the  accused,  from  whom  it  had 
been  for  ages  withheld,  was  obtained  by  the  exertions  of  emi- 
nent lawyers  in  Parliament,  of  all  parties,  and  whose  position 
at  the  Bar  wholly  exempted  them  from  the  suspicion  of  any 
motive  except  that  of  humanity,  supported  powerfully  by  the 
Press,  and  especially  by  that  portion  whence  the  cry  imputing  the 
defence  of  the  guilty  as  a  crime  is  most  loudly  raised.  Then 
were  all  the  miserable  incidents  of  the  prisoner's  situation  urged 
as  irresistible  arguments  for  granting  him  the  aid  of  other  powers 
to  expose  the  deficiencies  in  his  opponent's  story  and  to  tell  his 
own.  Then  was  exposed  the  absurdity  of  seeking  from  the  victim 
of  ignorance,  confused  by  the  strangeness  of  his  situation,  perhaps 
a  child,  half  witted  or  insane,  an  answer  to  evidence,  of  whicn, 
if  innocent,,  he  would  not  even  understand  the  bearings.  Then, 
the  imperfect  scope  within  which  counsel  might  aid  him,  by- 
cross-examination  or  suggestion,  was  shown  to  be  often  a  mere 
mockery — amounting,  in  cases  of  circumstantial  proof,  when  the 
separate  facts  were  indisputable,  to  nothing— and  the  benefit  to 
public  justice  which  would  result  firom  the  free  allowance  of  the 
addresses  of  counsel  was  justlv  urged  as  paramount  to  all  con- 
siderations of  public  time.  The  boon  was  obtained ;  and  now 
the  advocates  of  the  poor  and  oppressed,  those  who  most  vividly 
picture  crime  as  the  offspring  of  the  neglects  and  oppressions  of 
the  rich,  and  ask  for  it  the  largest  allowances,  complain  of  the 
free  exercise  of  that  right,  which,  in  hours  the  most  momentous 
of  the  life  of  the  accused,  makes  even  the  odds  of  talent  and 
fortune,  and  gives  to  stupified  wretchedness  a  voice ! 

It  will  be  asked  if  counsel  are  justified  in  defending  the  guilty  ? 
We  answer,  yes,  often,  if  prisoners  are  to  be  defended  at  all,  for 
few  comparatively  are  brought  to  trial  who  are  really  guiltless, 
and  unless  we  would  establish  a  preliminary  tribunal  to  decide 
the  ultimate  question  of  guilt,  who  shall  decide?  Shall  the 
Press,  which,  after  the  solemn  investigation  and  conviction,  cen- 
sures the  counsel  for  his  efforts  to  avert  it,  anticipate  the  result 
by  its  ban?  Shall  the  counsel  decide  for  himself?  Here,  as  in 
civil  cases,  where  there  is  a  real  struggle  to  be  made,  we  shall 
find  him  assured  of  his  client's  innoceiTce,  and  disposed  to  be* 
lieve  it.  Or  shall  he  shrink  from  an  arduous  and  generally  un- 
profitable duty,  because  he  shares  the  prejudice  created  by  state- 
ments which,  apparently  conclusive,  will  often  when  delivered  in 
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open  court  and  sifted  by  the  rules  of  evidence,  shrink  into  in- 
significance ?  If  when  bellingham  shot  Mr.  Percival  dead  in 
the  lobby  of  the  Commons,  and  he  was  hurried  to  his  trial  in  a 
few  days,  while  the  public  mind  was  awakened  from  its  paralysis 
of  horror  only  by  the  fever  for  retribution,  the  law  had  allowed 
him  to  make  the  defence  of  insanity  by  counsel— which  was  a 
mockery  made  by  himself— few  men  capable  of  the  duty  would 
have  willingly  performed  it ;  and  yet,  who,  regarding  as  we  do, 
that  trial  as  a  st^in  on  our  judicial  annals,  does  not  wish  the 
courage  of  an  advocate  had  been  called  for  and  exerted  ?  Few 
doubted  the  guilt  of  Eliza  Penning  till  investigation  was 
prompted  by  sympathy  for  her  lamentable  fate ;  few  now  believe 
it ;  and  who  does  not  wish  that  some  voice  more  powerful  than 
that  of  astonished  and  bewildered  innocence  had  been  heard  in 
her  behalf  before  her  prejudiced  jury  and  her  reckless  judge? 
Even  where  the  evidence  of  the  prisoner's  guilt  seems  most  clear, 
the  intervention  of  an  acute  mind,  expressly  and  avowedly  en- 
gaged to  make  every  inquiry  and  suggestion  which  can  render  it 
doubtful,  conduces  to  the  satisfaction  with  which  it  is  desirable 
the  administration  of  criminal  justice  should  be  regarded  ;  and> 
therefore,  it  has  sometimes  been  solicited  of  counsel  by  the 
judge  when  a  prisoner  was  unaided.  Surely,  even  TawelFs  con- 
viction, regarded  apart  from  his  dying  confession,  is  more  satis- 
fiu:tory  to  the  world  than  if  the  speech  of  counsel  had  been 
denied  him. 

Again;  although  it  may  be  clear  that  a  prisoner  is  guilty 
of  an  heinous  offence,  and  deserves  the  moral  indignation  whicn 
pursues  him,  it  does  not  necessarily  follow  that  he  is  guilty  of 
the  precise  crime  for  which  he  is  indicted.  Is  it  desired,  tnen, 
that,  being  charged  with  one  offence  he  should  be  convicted  of 
another — or  that  the  differences  between  all  kindred  offences 
should  be  swept  away — or  that,  if  they  exist,  they  should  not 
be  suggested  and  urged  on  his  behalf  by  parties  capable  of  the 
office?  Thistlewood  and  his  associates  of  Cato  Street  stood 
confessedly  assassins  in  purpose  and  murderers  in  deed — and  yet 
the  courage,  the  zeal  and  the  talent  with  which  the  late  Mr. 
Adolphus,  suddenly  requested  to  render  them  his  gratuitous  ser- 
vices, conducted  their  defences  on  their  trials  for  high  treason, 
have  been  always  regarded  as  the  legitimate  subject  of  pride  to 
the  EngUsh  Bar;  and  most  justly ;  oecause  by  such  exertions, 
made  in  spite  of  distaste  and  obloquy,  the  barriers  against  the 
encroachment  of  prerogative  are  mamtained  amidst  the  worst  of 
dangers — those  which  are  veiled  by  prejudice  and  sympathy. 
Lord  George  Gordon  was  not  guiltless  of  reckless  indiscretion 
which  contributed  to  many  deaths.     Hardy  and  his  associates 
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were  not  guiltless  of  seditipus  combination ;  yet  on  tbeir  ecquittal 
depended  the  destruction  of  the  doctrine  of  inferential  or  cumu- 
la^ve  treason ;  and  the  counsel  who  obtained  it — wielding  only 
the  weapons  which  the  constitution  itself  afforded  in  the  very 
Tfaennopyla»  of  our  liberties,**-  have  deserved  something  better 
from  their  countrymen  for  their  profession  than  the  vituperation 
of  the  most  earnest  advocates  of  popular  rights.  Even  when  not 
only  ^ilt— but  the  particular  decree  of  guUt  imputed  is  clear-^ 
the  prisoner  is  entitled  to  his  acquittal  unless  it  ji  proved  by  legal 
evidence  and  according  to  the  forms  of  law;  and  his  eounselts 
not  only  entitled  but  bound  to  urge  any  defect  of  proof  whieb 
may  exist  in  the  prosecutor's  case^  and  every  objection  of  form 
whieh  may  arise  to  hie  proceedings.  This  is  the  prisoner's  right 
— as  sacred  as  any  which  artificyil  society  creates  or  sanctions. 
The  same  authority  which  assumes  to  inflict  on  him  suffering  or 
death  recognises  the  qualification  of  these  conditions  $  and  as  it 
is  the  duty  of  the  judges,  in  the  absence  of  counsel,  to  afford  him 
tbeir  protection,  so  it  is  the  duty  of  counsel  to  claim  it,  whatever 
may  oe  his  opinion  of  their  wisdom.  Whether  it  is  better  that 
the  sphere  of  investigation  should  be  fenced  in  by  certain 
rules,  which,  sometimes  excluding  truth,  may  repel  pnjii* 
dice  and  falsehood,  or  is  immeasureably  expanded  till  it  oom** 
prises  hearsay  ten  limes  repeated,  vague  impressions  and  even 
drecmis,  as  with  Che  French  ;  whether  a  disdain  of  technical  occu* 
racy  or  its  excess  works  best  for  justice;  while  the  law  allows 
technical  defiBUces  to  the  prisoner  they  are  his  right — all  per- 
haps that  poverty  and  guilt  have  left  him-*«-bat  still  hie  own. 
Would  it  have  l)een  well,  we  ask,  if  the  seven  wretched  and 
guilty  Spaniards,  who  were  convicted  at  Exeter  of  a  moat  aire* 
cioue  deed,  had  suffered  the  death  to  which  indignationy  morally 
juet,  had  doomed  them,  without  the  aid  of  counsel  first  to  aog- 
gest  and  ultimately  to  maintain  the  objections  which  avefied 
their  execution  by  showing  that  its  infliction  would  have  been  in 
violation  of  the  law  of  nations  ?  When,  indeed,  a  trial  involves 
the  issues  of  life,  any  form,  however  else  it  may  seem  withered 
and  sapless,  partakes  in  the  tragic  interest  which  attends  the 
impending  catastrophe ;  its  stubbornness,  which  else  might  seem 
vexatious,  becomes  awfol ;  and  if,  as  in  the  defence  of  Frost  by 
Pollock  and  Kelly,  maintained  with  solemn  earnestness  and 
power,  it  seems  no  longer  technical  but  is  imbued  with  vital 
strength  by  the  energy  which  opposes  it  to  the  scaffold. 

The  three  instances  of  alleged  malpractice  which  alone 
have  been  particularized  in  all  the  recent  attacks  we  have  reed  on 
the  Bar,  refer  exclusively  to  this  branch  of  its  practice.  Thev  are 
the  defences  of  Couvoisier  by  Phillips,  of  the  Quaker  TaweU  by 
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Kelly,  and  of  Queen  Caroline  by  Bxt>ugham ;  and  we  will  shortly 
notice  aacbi  rather  as  affording  illustrations  of  the  duties  and  tho 
dangers  of  advocacy,  than  as  presuming  to  volunteer  a  defence  of 
the  eminent  persons  accused.^  For  the  first,  indeed,  if  the  facts 
were  really  as  they  have  been  represented,  we  should  have  no ' 
defence  to  offer.  It  has  been  alleged  that  Mr.  Charles  Phillips, 
having  in  the  course  of  the  trial  ot  Couvoisier  for  the  murder  of 
Lord  William  Russell,  i-eceived  from  his  client  a  confession  of 
guilt,  not  only  persisted  in  the  defence,  but  sogeht  in  huk  address 
tp  the  jury  to  suggest  that  the  crime  might  nave  been  com*- 
mitled  bv  other  servants  of  their  murdered  master.  On  the  first 
part  of  the  charge,  we  think  Mr,  Phillips,  even  on  bis  accusers' 
statement,  entirely  right.  A  man  is  not  to  be  convicted  becaue^ 
all  the  world  believe  him  guilty;  nor  because  a  confidential 
confiessioD,  which  the  law  protects  as  sacred,  would  show,  if 
proired,  that  all  the  world  is  right ;  but  because  the  t videoce  on 
which  the  jury  are  sworn  to  determine  proves  him  guilty.  To 
abandon  the  defence  of  a  client,  in  the  midst  of  his  trial,  because, 
in  the  most  sacred  of  human  confidences,  he  confesses  his  guilt  to 
big  advocate,  would  be  to  violate  a  trust  of  which  the  preserva* 
tion  is  more  important  to  human  security  and  happiness  than  the 
puoiebment  of  a  thousand  crimes.  But  the  duty  of  the  advocate, 
thua  conscious  of  his  client's  guilt,  is  strictly  confined  to  the 
detection  of  defects  in  the  evidence  offered  to  convict  him,  and 
the  fioggestion  of  such  legal  difficulties  as  the  most  gtiilty  has  a 
right  to  uige.  Whether  unhappilyapprized  that  he  has  the  mis«- 
fortune  to  be  the  advocate  ot  a  gmlty  man  before  he  enters  on 
the  defence  or  in  its  progress,  (and  however  wwy  be  alleged 
agaiost  the  Bar  a  preference  for  defending  the  guilty,  we  rea*- 
taire  to  assert  that  it  is  regarded  as  a  misfortune  wA  not  a  glory,) 
he  is  to  eoofine  his  defence  to  the  application  of  those  safeguajfos 

*  Tliese  ebaxgee  sre  thus  flttmined  up  m  an  artide  of  Ftcndi,  wMch  Hie  £r* 
•MMT  ckn»et«iiM  as  "  povsifiil  and  vn^anog.'' 

**li% murderar  is  to  be  veaeaed  from  the  gaUowSi  the  harriater  Uabbm  over 
hixD,  as  in  Tawell's  case ;  or  aocuses  a  vrong  persoDi  as  in  Couvoisier's  case* 
If  a  naughty  woman  it  to  be  screened,  a  barrister  will  bring  Heaven  itself  into 
court,  and  call  Providence  to  witness  that  she  is  pure  and  spotless,  as  a  certain 
;  advocate  and  sofaoolmsster  abroad  did  for  a  certain  Uanented  Queen  Coro- 


Tbesaine  article  contains  a  hitter  attack  on  the  memoiy  of  Sir  William  FoUett 
on  the  authority  of  an  anonymous  writer  in  Fraser's  Magazine,  that  he  would 
'*  play  the  artnil  dodge  with  affidavits/'  which  a  subsequent  writer  in  Mr.  Jer- 
rold's  Magazine  improves  by  adding,  '*  so  that  no  judge  would  trust  the  reading 
of  then  to  him."  We  do  not  believe  Sir  William  FoUett  was  ever  guilty  of 
mis  reading  or  wstcpreseating  an  affidsvU;  and  every  barrister  kmfwt  the  laefc 
statement  to.be  untrue.  Sure^  something  more  than  anonymous  authority  for  a 
general  charge,  without  any  instance  given,  may  be  required  from  the  iusttce  of 
a  puUie  writer,  before  he  assails  the  memory  of  the  flreshly  dead  and  inflicti  ines' 
timable  misery  on  survivors  I 
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against  illegal  conviction,  which  are  the  right  of  the  guilty  as 
well  as  the  ipnocent,  and  to  abstain  from  any  attempt  to  cast 
suspicion  on  those  whom  he  knows  to  be  guiltless.  If,  there- 
fore, it  is  true  that  Mr.  Phillips,  not  only  urged,  as  we  think  his 
(luty  required,  that  the  circumstantial  evidence  adduced  to  prove 
his  client's  guilt  was  consistent  with  the  possibility  of  his  inno- 
cence, but  threw  out  imputations  on  others,  we  agree ''  that  it  was 
a  grievous  fault,''  but  trust,  as  we  have  been  assured,  it  is  alto- 
gether untrue.  But,  supposing  the  charge  to  any  extent  true, 
surely  it  is  too  much  to  impute  such  a  lapse,  made  under 
peculiar  circumstances  of  great  agitation, — ^inferred  perhaps, 
from  words  never  intended  to  bear  such  construction — ^a  gene- 
ral imputation  against  the  Bar,  or  to  fix  it  with  sanctioning 
the  course,  because  the  vituperated  counse  afterwards  received 
from  the  Lord  Chancellor  an  appointment  as  a  country  com- 
missioner of  bankrupts !  For  that  appointment  the  Bar  is  not 
responsible  ;  but,  having  mentioned  it,  we  think  it  due  to  a  gen- 
tleman of  high  and  peculiar  talent  and  of  unblemished  domestic 
and  social  life  to  express  our  own  feeling,  which  is  simply  that 
of  wonder  that  he  wished  or  accepted  it.  Those  who  have 
known  Mr.  Charles  Phillips  only  by  the  reports  of  his  elaborate 
speeches,  which,  if  not  auite  reaching  the  highest  order  of  ima- 
ginative eloquence  at  which  thev  aim,  are,  at  least,  most  able 
and  brilliant  specimens  of  an  architectural  power  over  lan^age 
well  worthy  of  critical  inouhy,  are  very  far  from  appreciating 
the  sparkling  repartee,  the  bounteous  humour,  the  impassioned 
energy  which  frequently  enriched  and  vivified  his  unstudied 
efforts  and  rendered  them  as  delightful  as  effective.  ^  If  he  had  not 
been  more  solicitous  of  domestic  comfort  and  repose  than  ambi- 
tious of  a  brilliant  destiny,  we  believe  he  might  have  attained  the 
highest  honours  of  his  profession ;  and  we  cannot  think  the  re- 
tirement of  such  a  man  to  a  position  of  almost  obscure  duty,-^ 
to  the  performance  of  which  he  has  successfully  bent  his  powers, 
the  subject  either  of  reproach  or  envy,  especially  as  it  precludes 
the  recurrence  of  those  temptations  to  which  he  is  supposed,  we 
believe  erroneously,  to  have  once  yielded. 
The  next  example  of  alleged  abuse  of  the  right  of  defence  for 

Prisoners  is  the  demeanour  of  Mr.  Kelly  in  the  defence  of 
awell ;  simply  consisting  of  the  charge,  that  tears  stood  in  his 
eyes  when  he  rose  to  address  the  jury,  and  when  he  commented 
on  a  letter  which  the  prisoner  had  written  to  his  wife.  If  this 
charge  had  not  been  reiterated  many  times  and  in  respectable 
quarters,  we  should  be  ashamed  to  notice  it.  Surely  those  who 
feel  justified  in  assuming  that  these  were  forced  or  simulated 
tears,  excited  by  the  fee  on  a  special  retainer,  must  forget  for 
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the  occasion  all  the  lessons  they  have  learned  and  taught  in 
boman  affections.  It  is  true  that  Tawell  stood  then  on  his  trial 
for  one  of  the  worst  murders  ever  committed ;  that  the  evidence 
which  had  just  closed,  though  circumstantial,  was  sufficient  to 
induce  a  moral  certainty  of  nis  guilt  in  impartial  minds ;  and 
that  even  his  own  counsel,  though  certainly  not,  as  in  Cou- 
voisier's  case,  possessed  with  a  knowledge  of  his  ^ilt  by  con- 
fession, must  have  been  compelled  strongly  to  fear  it ;  but  there 
was  a  man  still  asserting  his  innocence,  who  stood  there  for  his 
life  or  death,  possibly  mnocent,  to  abide  an  issue,  if  found 
a^nst  him,  to  be  followed  by  irrevocable  doom ;  and  if  guilty, 
still  about  to  die.  There  lies  the  secret  of  sympathy  which  is 
awakened  for  those  whose  crimes  are  darkest, — of  the  restless 
cnriosity  which  awaits  on  their  words  and  looks.  They  are 
about  to  receive  from  human  hands,  in  the  midst  of  life,  that 
doom  which  is  the  lot  of  all ;  a  doom  not  associated,  except  in  the 
form  of  its  infliction,  with  infamy ;  but  with  heroism,  resignation, 
piety,  enduring  love ;  in  its  unknown  terrors  alike  to  all.  That 
chanee  of  being  is  to  pass  upon  them  which  comes  to  the  wisest 
and  the  best ;  wnich,  ir  regaraed  apart  from  divine  revelation,  may 
be  a  dismissal  to  another  mode  of  existence  infinitely  superior  to 
that  which  we  are  about  to  destroy,  and  the  capital  sentence 
may  be  a  blessed  boon ;  but  which,  contemplated  by  the  light 
of  Christianity,  involves  the  termination  of  a  state  of  trial  for 
eternity,  under  circumstances  permitting  but  a  desperate  hope. 
When  we  inflict  any  secondary  punishment,  we  can  form  some 
estimate,  though  ofrien  a  very  imperfect  one,  of  the  suffering  we 
impose ;  of  transportation,  impnsonment,  torture  itself,  we  can 
guess  something;  but  of  death  we  know  nothing  but  of  the  vain 
remorse  and  helpless  terror  that  precede  it.  He  whom  we  send 
before  us  on  our  own  great  journey  becomes  to  us  sacred.  To 
one,  therefore,  who  has  pondered  on  such  considerations,  as 
Tawell's  advocate  had  done,  and  not  vainly ;  to  one  who  would 
hasten  the  abolition  of  the  hangman's  office,  which  assuredly 
will  not  survive  this  century ;  the  spectacle  of  a  man,  whose  death 
must  speedily  follow  the  day's  issue,  if  adverse,  depending  on  the 
words  of  his  counsel  for  the  last  chance  of  life, — these  probably 
the  last  favourable  words  he  would  ever  hear, — with  a  sense  of 
the  strange  contrast  between  fair  reputation,  home,  and  friends 
enjoyed  a  few  weeks  ago,  and  the  present  peril  and  shame,  even 
if  attendant  on  the  blackest  guilt,  might  surely  call  into  the  eyes 
the  tears  which  have  been  scoffed  at,  without  even  suggesting 
to  charity  the  presence  of  some  of  those  thousand  accidents  of 
feeling  whch  touch  the  source  of  tears  while  far  deeper  emotions 
are  tearless.  The  crime  proved,  and  afterwards  confessed,  was 
of  atrocity  almost  without  precedent ;  yet  the  criminal  had  for 
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years  performed  daily  offlccB  of  duty  and  kindness^  and  won 
the  regard  of  the  innocent;  and  although  such  awful  incon- 
sistency should  obtain  no  allowance  for  crime  from  justice,  it 
may  surely  be  permitted  to  us  to  tremble  at  and  mourn  it. 

The  only  remainm^  case  adduced  a^inst  the  Bar  is  Mr. 
Broughfim  8  defence  before  the  House  of  Lords  of  Queen  Caro- 
line, on  the  Bill  of  Pains  and  Penalties,  by  which  it  was  sought 
to  aeprive  her  of  her  state  and  divorce  her  from  her  royal  hus- 
band.   We  do  not  believe  there  is  any  foundation  whatever  for 
the  suggestion  that  he  employed  any  protestations  of  his  own 
belief  m  his  client's  innocence  on  her  behalf;  on  the  contrary, 
We  always  understood  the  complaint  made  against  him  to  be  the 
revefBe,-^that  he  did  not  assume  that  confidence  in  the  Queen's 
innocence,  which  his  excellent  colleague  unquestionably  felt, 
and,  as  far  as  was  fitting,  expressed :  but  rather  directed  the 
power  of  his  intellectual  might  to  expose  the  wickedness  of  her 
accusers.    Appeals  to  heaven  on  the  part  of  counsel  for  his  own 
conviction  in  tne  justice  of  his  cause  are  always  improper,  pre^ 
cisely  because  the  office  of  counsel  is  understood  to  be  that  of 
an  advocate  presenting  the  case  of  another  on  instructions,  and 
therefore  he  oversteps  his  duty  when  he  urges  his  own  belief, 
which  is  necessarily^derived  from  partial  impressions;  whereas 
if  counsel  were  bound  to  determine  the  justice  of  a  cause  before 
undertaking  it,  such  appeals  would  consist  entirely  with  the 
performance  of  their  duty.    In  the  case  of  Queen  Caroline,  how- 
ever, the  question  whether,  in  her  desolation,  she  had  incurred 
the  censure  assumed  to  be  just,  formed  but  a  slight  ingredient 
in  the  merits  of  the  persecution  against  which  the  energy, 
courage,  and  fiery  indignation  of  Henry  Brougham  shielded  her, 
though  only  that  she  might  die  a  queen !     Does  the  writer, 
who  regards  these  gigantic  efforts  as  a  reproach  against  the  Bar, 
see  nothing  in  the  history  of  Caroline  of  Brunswick  but  her 
rank,  and,  if  frail  she  was,  her  fmilty  ?    True,  she  was  a  queen ; 
but  surelv  there  was  enough  of  the  tyranny  of  station  and  of 
sex  employed  to  discrown  her,  and  enough  of  wretchedness 
in  her  lot,  from  infancy  to  her  forsaken  deathbed,  to  neutralize 
the  sad  regality  even  in  the  view  of  the  severest  judge  of  dig- 
nities !    She  wno  is  sneered  at  as  **  a  certain  lametited  Queen 
Caroline*'  was  indeed  lamented  as  queen  never  had  been. 
Never,  we  will  venture  to  affirm,  was  the  heart  of  this  country 
so  deeply  stirred  as  by  indignation  for  her  wrongs  and  sympathy 
with  her  grief;  when  not  only  in  the  busy  walks  of  life,  but^ 
in  lone  hamlets  and  scattered  cottages,  to  which  news  of  the 
great  world  finds  its  way  slowly;— her  story,  how  she  had 
been  betrayed  in  wedlock,  slandered,  cast  off  with  implied 
licence  for  sin,  yet  tracked,   watched   with  Italian  perfidy 
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and  seal,  and  finally  assailed  by  all  the  power  of  the  state^ 
was  fkmiliar  as  household  words^  and  inspired  a  noble  ans;er 
ifhich  no  general  wrong  can  enkindle.  A  nobler  position 
was  never  filled  by  man  of  any  profession^  than  that  which 
her  chief  advocate^  strengthened  by  these  resentments,  held  at 
the  bar  of  the  House  of  Lords,  where,  expressing  the  force 
of  a  nation's  indignation,  he  defied  the  palpable  array  of 
ber  enemies,  struck  beyond  them  at  the  power  which  **  the 
likeness  of  a  kindy  crown  had  on,"  and  put  all  to  flight  and 
to  shame.  We  thank  the  opponents  of  the  Bar  that,  m  their 
anxiety  to  add  one  more  to  the  scanty  list  of  improper  defences, 
they  have  reminded  us  of  the  greatest  of  those  opportunities  of 
defeating  injustice,  which,  iar  more  than  all  the  wealth  which 
the  memberis  of  the  Bar  have  amassed,  or  the  noble  families  which 
thejr  have  founded,  in  spite .  of  occasional  flaws  and  frailties, 
fnamtain  it  in  the  public  mind ;  opportunities  in  which  it  has 
not  only  defeated  particular  attempts  at  oppression,  but,  by 
exposing  in  evil  times  prosecutions  for  libel,  nas  secured  to  the 
Press  the  power  it  now  freely  sways  of  defeating  countless 
oppressions. 

If  It  be  asked  whether,  in  thus  asserting  the  intellectual 
integrity  of  our  profession,  and  the  necessity  of  its  relations  to  a 
state  or  society  at  once  complex  and  free,  we  mean  to  su{)port 
any  arrogant  claim  which  may  have  been  imputed  to  us,  either 
to  social  position  or  to  Intellectual  rank  above  Literature,  repre- 
aented  by  its  great  mechanical  engine,  the  Press,  we  answer  by 
the  strongest  negative  which  feeling  can  dictate  or  language  ex- 
press. As  to  position.  We  really  think  that  men  who,  in  their 
respective  spheres,  only  succeed  by  virtue  of  appeals  to  '*  the 
immortal  part  of  us,"  may  well  leave  to  conventional  dignitaries, 
lord  mayors,  aldermen,  sherifiis,  ladies  patronesses,  and  their  sup- 
pliants, the  childish  strife  for  precedence  and  place ;  and  let  the 
city  marshalman  or  the  court  newsman  arrange  them  after  what 
fhshion  he  pleases ;  and  disdain  the  struggle  for  those  phantasms 
of  children  s  toys;  those  shadows  of  shades !  More  for  the  sake 
of  the  worldly  ^eat  than  for  that  of  our  Literature,  we  should 
rejoice  to  see  it  recognized  by  some  outward  symbols  of  its 
power,  some  laurelled  trophies  of  its  peaceful  victories.  In  the 
domparison  between  the  efibrts  of  the  Bar  and  those  of  Litera- 
ture, if  comparison  need  be,  it  is  obvious  that  while  the  dimct, 
palpable,  and  immediate  results  with  which  the  labours  of  the 
advocate  are  crowned,  present  more  certain  evidences  of  success 
than  the  patient  toils  or  the  most  glorious  inspirations  of  Lite- 
tttture  can  achieve,  they  can  suggest  no  hope  of  a  correspondent 
duration.  Who  can  aecide  a  question  of  superiority  between 
tile  speech  which,  inspired  by  the  excitement  of  the  moment. 
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awes^  softens,  or  elevates  a  jury  to  Tetnm  some  verdict 
prolific  of  good  to  freedom,  and  that  of  the  calm,  laborious, 
thoughtful  efforts  which,  under  its  protection,  sink  into  the 
heart  and  mould  the  future  ?  Each  effort,  in  truth,  is  worthy 
of  esteem  in  proportion  to  the  intellectual  power  it  breathes, 
and  the  happy  adaptation  of  that  power  to  its  uses.  The  roo$t 
felicitous  results  of  the  barrister's  art  may  attend  on  speeches 
which,  bom  of  the  occasion,  die  with  it,  and  leave  no  record 
save  the  result  they  achieve ;  but  it  is  only  when  the  advocate, 
rising  beyond  the  contentions  of  ordinary  life,  draws  within  the 
sphere  of  his  audience  noble  principles,  or  expands  their  horizon 
to  distant  scenes,  or  makes  them  glow  and  weep  and  tremble 
by  openinjg  before  them  and  within  them  the  sources  of  the 
deepest  affections,  that  he  can  claim  a  high  aUiance  with  the 
great  triumphs  of  Literature  or  Art.  To  compare  a  power  which, 
suddenly  impelled,  produces  by  daily  activity  immediate  results 
on  human  interests,  with  the  laborious  wisdom  which  wins  its 
way  in  silence,  and  expects  its  full  reward  in  another  generation, 
is  obviously  impossible.  It  is  only  when,  in  the  greatest  efforts 
of  the  advocate,  the  lasting  is  involved  in  the  passionate,  that  the 
true  relation  appears ;  and  in  proportion  as  the  advocate  borders 
on  the  imaginative  or  embraces  the  thoughtful  he  achieves  a 
place  among  those  whose  words  are  worthy  to  outlive  them. 

When,  however,  we  consider  the  true  relation  of  the  Bar  to 
Literature,  we  feel  assured  that  nothing  can  permanently  place 
them  in  hostile  positions.  No  other  great  occupations  of  human 
energies  are  so  nearly  allied ;  no  others  are  so  directly  animated 
by  the  reason  and  the  affections;  no  others  are  so  entirely 
lighted  up  from  witAin ;  no  others  are  so  nobly  associated  in 
the  achievements  and  the  fame  of  great  minds.  From  Loid 
Bacon,  whose  legal  acquirements  formed  a  massive  framework 
for  those  visions  of  future  wisdom  in  which  he  half  anticipated 
the  discoveries  of  ages,  down  to  the  present,  the  annals  of  the 
Bar  are  rich  in  histories  of  men  who  nave  loved  Literature  not 
only  well,  but  wisely.  The  old  lawyera,  before  the  division  of 
labour  had  split  men's  fiiculties  into  shreds,  and  labelled  each 
for  separate  use,  exulted  in  blending  their  classical  recollection^ 
with  their  professional  learning,  and  embroidered  their  pro* 
found  disauisitions  of  law  with  rich  conceits.  And  if  the  mul* 
tiplicity  or  statutes  and  decisions  for  awhile  created  a  severance 
between  literature  and  law,  the  intolerable  pressure  of  dry  cru<^ 
dities  on  vigorous  minds  has  produced  a  generous  redaction ;  and 
our  own  time  shows  the  intellects  which  have  been  quickened  « 
into  activity  by  the  exigence  of  the  profession  of  the  Bar,  erasp* 
ing  and  acnieving  the  rewards  of  learning  and  fancy.  Not  to 
insist  on  instances  in  which  the  lawyer  has  been  lost  in  the  man 
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of  letters,  as  those  of  Sir  William  Jones,  Macintosh,  Horner,  and 
Macaulay,  have  we  not  still  with  us  in  Brougham,  Campbell, 
and  Jefiery,  illustrious  instances  of  the  most  assiduous  profes- 
sional labour  relieved  or  crowned  with  great  literary  taste, 
power,  and  success?  Of  the  first  it  is  difficult  to  speak  as  yet 
justly,  because  the  unresting  activity  of  his  mind  has  informed  so 
many  modes  of  thought  and  feehng  by  turns  that  we  cannot 
separate  the  transient  from  the  lasting,  and  may  only  guess  what 
be  might  have  been  if  a  presiding  imagination  had  multiplied  his 
prodigious  faculties  into  each  other,  and  given  to  their  united 
powers  the  harmony  of  the  serenest  wisdom.  But  this  we  will 
venture  to  prophesy— that  when  those  tangled  mazes  of  party 
association  in  which  his  consistency  has  seemed  to  be  sometimes 
betrayed  by  bis  passion  or  caprice,  shall  grow  indistinct  in  the 
distance,  the  great  works  he  animated  and  advanced  by  his 
passionate  genius — for  education,  for  the  emancipation  of  slaves 
and  of  sects,  for  libertjr  and  for  peace— will  tower  far  above 
them ;  and  all  the  vanities  and  frailties  which  perplex  and  be- 
wilder the  nearer  prospect  will  be  lost  in  the  contemplation  of 
miehty  eflfbrts  and  enduring  blessings. 

Lord  Campbell — ^if  we  wished  a  decisive  refutation  of  the 
popular  sophism,  that  legal  studies  necessarily  contract  the 
mind,  which  they  fence  in  its  course,  and  prevent  its  dissipa- 
tion— would  afibrd  it.  For  forty  years  he  had  pursued  with 
unequalled  industry  and  devotion  the  most  laborious  studies;  pro^ 
docing  from  time  to  time  legal  arguments,  not  graced  with  the 
sweet  impressiveness  of  Follett's  elocution,  but  even  superior  to 
FoUett's  in  subtlety  of  reasoning  and  fertile  illustration ;  sparingly 
adorned  by  literary  allusion,  but  always  in  the  purest  taste ; 
who,  having  achieved  high  fortune  by  his  labours,  has  illustrated 
his  repose  by  the  commencement  of  a  literary  career,  in  which 
not  reputation  or  popularity,  but  fame  itself  is  already  secured. 
But  tne  career  oi;^fiOrd  Jeffery  affords  the  most  perfect  and 
delightful  of  all  examples  of  the  association  of  literary  with 
legtu  labour — for  with  him  they  were  interwoven  through  the 
texture  of  a  large  portion  of  active  life,  while  he  shed  the  glowing 
lights  of  his  genius  at  once  on  an  immense  variety  of  human 
fortunes,  which  he  influenced  as  an  advocate,  and  on  the  ex- 
pancins  course  of  contemporary  literature,  which  he  rarely 
touched  without  adorning.  And  did  the  lawyer  in  him  sharpen 
the  critic's  asperity  or  contract  the  generosity  of  his  nature  ? 
So  far  was  his  contemporary  advocacy  from  working  this  effect, 
that  the  youth  who,  in  the  first  glow  of  animal  spirits,  seemed 
disposed  to  presume  faults  till  merits  were  shown,  and  sought 
to  subject  original  genius  to  the  dominion  of  daring  wit,  ter- 

VOL.  IV.  NO.  VI.  I>  * 


34         On  the  Principle  of  Advocacy  as  developed,  ^o. 

minated  bis  career  of  judicial  criticisniy  the  calmest^  gentlest, 
most  indulgent  of  all  lovers  of  the  beautiful  and  encouragers  of 
the  young.  Listen  to  him  now,  in  his  hour  of  relaxation  from  the 
duties  of  that  bench,  of  which  he  is  the  brightest  ornament|expa» 
tiating  on  the  last  work  of  the  youngest  author,  and  leading  yon 
on,  through  windings  of  lucid  beauty,  to  admire  the  most 
varied  excellence ;  and  then  judge  whether  the  practice  of  the 
Bar  has  contracted  the  heart  or  clouded  the  fancy ! 

These  are  great  examples,  but,  if  our  space  allowed,  we  might 
descend  through  all  the  gradations  of  the  profession,  and  show 
how  in  each  the  successes  of  literature  have  been  intertwined  with 
legal  study  and  practice.  We  might  refer  to  works  in  which  the 
very  faculties  for  legal  excellence  have  been  developed  in  worka 
purely  literary,  as  in  the  masterly  detection  of  the  author  of 
Waverley  by  Mr.  Leicester  Adolphus;  but  we  have  written 
enough  to  show  what  mtimate  associations  exist  between  Liters* 
ture  and  the  Bar,  and  to  justify  our  own  fervent  wish,  for  the 
?ake  of  both,  that  no  misconception  may  break  them ! 
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The  government  have  evinced  on  many  occasions  a  laudable 
anxiety  to  further  practical  improvements  in  the  economy  of 
public  accommodation.  From  the  houses  of  parliament  to  the 
growth  of  railways — from  the  palace  of  representative  govern- 
ment down  to  the  journeyings  and  traffic  of  the  humblest 
peasant — we  find  the  activity  of  a  paternal  zeal,  framing  pro- 
jects, furthering  enterprise  and  fostering  plans  tending  either  fo 
embellish  our  towns,  to  improve  their  liealthfiilness,  or  to  mi- 
nister to  the  still  more  material  wants  of  a  great  and  busy 
nation.  The  new  streets  of  London  already  accomplished,  aa 
well  as  those  about  to  be  executed,  would  alone  do  credit  to 
the  spirit  and  good  citizenship  of  the  government  under  whose 
auspices  such  a  work  was  achieved,  fiut  the  architectural  iai- 
provement  of  London  has  not  stopped  there.  One  gorgeous 
edifice  has  been  reared  for  the  accommodation  of  our  merchants, 
and  another  still  more  majestic  is  hastening  to  its  completion 
for  the  councils  of  the  state.  Private  resources  have  everywhere 
been  expended  upon  the  structure  of  clubs  and  private  dwelling- 
houses,  on  a  scale  of  magnificence  unknown  to  former  ages. 
The  seats  of  public  justice  are  assuredly  not  of  less  moment, 
and  yet  our  courts  are  allowed  to  inflict  daily  inconvenience 
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upon  the  crowds  of  persons  compelled  to  attend  them^  and  to 
cast  discredit  upon  tne  country  by  the  meanness  of  their  ap- 
pearance and  their  miserable  insufficiency  in  size  and  arrange- 
ment for  the  uses  for  which  they  are  designed.  This  monstrous 
and  most  unseemly  grievance  ought  no  longer  to  be  tolerated ; 
the  march  of  surrounding  improvement  readers  its  existence 
doubly  obtrusive  and  inexcusable. 

We  briefly  noticed  among  the  "  Events"  of  last  quarter,  the 
appointment  of  "  A  Select  Committee  on  Courts  of  Law  and 
Equity/^  appointed  for  the  express  purpose  of  inquiring  into 
the  means  of  remedying  this  great  and  glaring  evil. 

The  committee  has  forborne  to  do  anything  else  than  report 
the  evidence  it  has  gathered ;  but  this  evidence  includes  that  of 
the  person  who  is  of  all  others  the  most  eminently  competent 
to  devise  and  Justify  the  adoption  of  a  plan  to  carry  efficiently 
out  the  objects  in  view, — we  allude  to  that  of  Mr.  Charles 
Barry, — a  gentleman  not  only  unequalled  as  an  architect,  but 
intimately  acquainted  with  the  necessities  of  the  case  and  with 
the  detail  of  the  work  to  be  done. 

We  now  turn  to  the  evidence,  and  propose  to  extract  the 
most  material  features  it  presents. 

Before  making  any  remarks  on  the  advantages  to  be  derived 
from  the  proposed  new  courts  of  law,  it  may  be  as  well  to  note 
the  chief  inconveniences  attendant  on  the  present  courts  at 
Westminster;  among  the  foremost  of  which  is  the  want  of 
dpace,  and  of  proper  rooms  in  each  court  for  the  judges  and 
tneir  clerks;  of  barristers',  robing,  solicitors'  and  witnesses 
rooms,  besides  the  rooms  attached  to  the  nisi  prius  courts  for 
juries  to  consider  their  verdicts.  It  is  obvious  that  similar  ac- 
commodation should  be  provided  for  each  of  the  common  law 
courts,  and  a  considerable  portion  for  the  equity  courts,  which 
at  present  is  not  the  case. 

ft  has  been  suggested  that  it  is  possible  to  reconstruct  the 
oresent  courts  at  Westminster,  and  to  enlarge  them  sufficiently 
for  the  required  accommodation.  Upon  this  point  Mr.  Barry 
entertains  a  strong  opinion.  He  thinks  that  any  such  arrange- 
ment must  necessarily  be  a  failure,  as  the  space  in  itself  is 
inadequate  to  the  purpose,  and  there  are  difficulties  as  to  the 
contiguity  of  the  courts  with  Westminster  Hall,  and  the  inter- 
ference with  the  light  of  the  hall,  which  make  it  utterly  impos- 
sible to  reconstruct  the  courts  at  Westminster  upon  a  good 
practicable  plan. 

The  committee  (leaning  to  a  Westminster  site)  asked  if  there 
was  tiot  some  other  site  there  which  could  be  made  available  for 
the  new  courts.    To  this  Mr.  Barry  replied,  that  he  did  not  know 
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of  any.  It  was  then  suggested,  that  if  New  Palace  Yard  were 
converted  into  a  quadrangle,  whether  additional  accommodation 
might  be  Uiere  found  to  the  extent  required.  Mr.  Barry  ad- 
mitted that  additional  accommodation  might  thus  be  found,  but 
he  feared  tliat  it  could  not  be  arranged  in  a  satisfactoi-y  manner, 
for  the  quadrangular  fonn  of  the  proposed  addition  to  the  New 
Palace  would  not  tend  itself  to  a  convenient  arrangement  of  the 
Courts  taken  collectively,  and  therefore  he  deemed  such,  an 
addition  unadvisable.  Mr.  Barry  also  very  justly  doubts  if  with 
such  an  addition  the  required  increase  of  accommodation  could 
be  obtained. 

It  appears  that  the  present  couiis  occupy  21,250  feet,  whilst 
the  area  available  for  reconstructing  the  Courts  on  the  present 
site  is  31,850  feet ;  the  increased  amount  of  space  does  npt 
exceed  one-half  of  the  present  area,  which  is  little  more  than 
one-fourth  of  the  area  required  for  the  whole  of  the  Courts,  and 
the  accommodation  connected  with  them  if  arranged  upon  a 
thoroughly  convenient  plan.  By  some  of  the  committee  it  was 
thought  possible  that  upon  the  means  of  accommodation  being 
provided  on  the  lower  story  for  counsel,  witnesses  and  other 
gentlemen  of  various  classes,  the  upper  story  could  be  devoted 
to  the  exclusive  purposes  of  the  law  courts,  by  which  an  extra 
space  could  be  gained  :  but  upon  tliis  proposition  being  mad^, 
it  was  satisfactorily  shown  that  it  would  be  impossible  to  effect 
such  an  arrangement  without  excluding  the  light  fi^om  tne  win- 
dows on  one  side  of  Westminster  Hall,  and  that  even  then  little 
would  be  added  to  the  necessary  accommodation.  It  was  also 
thought  possible,  that  by  the  additional  space  acquired,  there 
mi^ht  be  sufficient  room  for  the  several  offices  pf  the  couits, 
which  are  now  scattered  about  London :  but  Mr.  Barry  thought 
otherwise. 

The  committee  seem  to  have  striven  gallantly  to  retain  the 
courts  at  Westminster,  and,  if  possible,  to  maintain  theii*  Junction 
to  the  houses  of  parliament;  for  what  sound  reason  it  would 
be  difficult  to  say.  There  may  be  a  prestige  in  favour  of  their 
alliance,  but  this  ought  not  to  counterbalance  its  obvious  in* 
convenience. 

^  Mr.  Barry  was  called  upon  to  state  to  what  use  the  present 
site  might  he  applied  advantageously  if  the  courts  were  removed. 
He  replied  that  a  portion  of*  it  might  be  made  available  for  a 
record  office,  and  the  remainder  oi  the  proposed  q^uadrangular 
addition  to  the  palace  might  be  appropriated  for  refreshment 
and  other  rooms  for  the  convenience  of  the  public. 

If  sufficient  room  were  left,  there  are  several  gpyemm^t 
offices  which  might  be  beneficially  placed  on  the  same  site, 
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The  next  question  is  not  only  as  to  the  convenience,  but 
also  the  appearance,  of  the  new  houses  of  parliament.  Mn 
Barry  considered  their  removal  would  afford  the  means  of  mate- 
rially improving  the  effect  of  the  new  palace,  particularly 
towards  St.  Margaret's  Street ;  that  the  proposed  new  auad- 
rapgle  would  remove  a  difficulty  as  to  the  position  of  West- 
minster Hall,  which  would  then  occupy  its  oririnal  position,  in 
being  in  one  of  the  courts  of  the  palace;  and  an  opportunity 
would  be  afforded  of  giving  additional  security  to  the  palace,  by 
having  but  one  public  entrance  to  it,  which  might  be  placed  at 
the  north-west  angle  of  the  proposed  quadrangle.  In  case  of 
the  removal  of  the  law  courts  from  Westminster,  and  their  site 
being  used  for  building  purposes,  their  value  might  be  estimated 
at  86,640/. 

We  have  thus  briefly  glanced  at  the  local  objections  which 
oppose  the  continuance  of  the  law  courts  under  any  circumstances 
at  Westminster.  The  extreme  distance  of  the  inns  of  court,  and 
the  still  greater  distance  of  the  business  district  of  the  metro- 
polis, and  the  great  body  of  the  attorneys  in  large  practice,  are 
too  obvious  disadvantages  attaching  to  any  site  at  Westminster  to 
require  comment.  The  proximity  of  the  Houses  of  Parliament 
affords,  it  is  true,  some  facility  to  four  or  five  officers  of  the  crown, 
and  to  the  two  or  three  individuals  who  are  alike  members  of 
parliament  and  the  bar.  With  the  exception  of  the  temporary 
employment  of  barristers  before  railway  committees,  few  other 
members  of  our  body  engaged  in  parliamentary  practice  have 
an^  great  interest  in  keeping  the  courts  at  Westminster.  Of 
this  section  of  the  bar  but  a  few  of  them  frequent  the  courts  of 
law.  Neither  is  there  any  affinity  in  the  executive  provinces  of 
law  and  legislation.  Neither  in  practice  or  theory  is  there  any 
connexion  between  them,  or  pretext  for  their  juxtaposition ;  but 
there  is  every  reason  for  the  proximity  of  the  courts  of  law 
and  the  business  chambers  of  those  who  practise  in  them. 

Spread  a  map  of  London  before  you,  and  dismissing  all  diffi- 
culties of  property  and  buildings,  see  where  for  convenience,  and 
propriety  of  position,  you  would  place  the  courts  of  law,  and 
you  can  hardly  fail  to  select  the  site  intermediate  between  the 
Temple  and  Lincoln's  Inn.  It  is  precisely  there  that  Mr.  Barry 
designs  to  build  them ;  he  purposes  to  pull  down  the  houses 
between  Carey  Street  and  the  Strand,  to  the  north  of  St. 
Clement's  Church,  continuing  northwards  from  Pickett  Street  to 
Carey  Street.  Regardless  of  the  future  appropriation  of  the 
site,  this  will  be  one  of  the  greatest  public  improvements  known 
in  London,  as  respects  the  health  and  morality  of  the  metro- 
polis.   The  necessary  amount  for  purchasing  the  whole  site, 
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indadiog  the  alterations,  would  be  676,074/.  The  northern 
boundary  of  thiB  area  will  be  Carey  Street ;  the  southern  the 
Strand  and  Fleet  Street;  on  the  east  Chancery  Lane;  and  on 
the  west  Clement's  Lane  and  Plough  Court.  Thua  the  leneth 
of  the  area  will  be  about  700  feet  from  east  to  west,  and  liSO 
from  north  to  south,  occupying  about  7^  acres. 

Flanking  the  new  courts  on  the  east  and  on  the  west,  it  is 
proposed  to  erect  two  plots  of  new  and  splendid  chambers,  which 
will  run  north  and  south  from  Carey  Street  to  Pickett  Street  cm 
the  w«st|  and  from  Carey  Street  to  Fleet  Street  on  the  east, 
bounded  by  Chancery  Lane.  These  buildings  will  be  dissevered 
from  the  courts  (which  occupy  the  intermediate  site)  by  two 
streets,  joining  Carey  Street  with  the  Strand  and  Fleet  street. 
Thus  the  four  inns  of  court,  the  judges'  chambers,  the  business 
chambers  alike  of  barristers  and  attorneys,  with  the  swarm  of  the 
law  offices  scattered  amongst  them,  and  the  law  courts  to  which 
they  one  and  all  belong,  will  be  brought  into  one  compact  d]»- 
tri^  of  which  the  site  selected  by  Mr.^arry  seems  to  have  been 
expressly  reserved  as  an  appropriate  centre.  Out  of  the  space 
estimated  at  the  value  of  675,074/.,  the  residue,  which  is  consi- 
derable, will  thus  be  appropriated  to  the  building  of  chambers, 
for  which  the  ground  rent  alone  will  be  worth  about  316>600{., 
leaving  the  expense  of  the  site  for  the  law  courts  368,674/. 

The  expense  is  a  minor  consideration ;  but  one  method  of 
reducing  that  of  the  site  would  be  to  use  the  pubUc  offices 
attached  to  the  equity  courts  for  other  purposes  on  removing 
the  law  courts;  and  if  this  were  done,  100,360/.  would  be 
saved.  The  following  are  the  offices  to  which  we  allude: — 
the  Accountant  General's  Office  in  Chancery  Lane ;  the  Affi- 
davit Office  in  Symond'fe  Inn,  Chancery  Lane;  the  Public 
Office  in  Southampton  Buildings;  the  Enrolment  Office  in 
Ohancery  Lane ;  the  Clerk  of  Custody  of  Lunatics'  Office  in 
Mitre  Court  Buildings ;  the  Great  Seal  Patent  Office  in  Quality 
Court,  Chancery  Lane ;  the  Lunacy  Office,  45,  Lincoln's  Inn 
Fields;  the  Masters  in  Chancery  Offices,  11  sets  of  chambers 
in  Southampton  Buildings ;  the  Patent  Office,  13,  Searle  Street, 
Lincoln's  Inn ;  the  Presentation  Office,  4,  Old  Square,  Lincoln's 
Inn ;  the  Record  and  Writ  Clerks'  Office  in  Chancery  Lane ; 
the  Registrar's  Office,  Chancery  Lane;  the  Report  Office, 
Chancery  Lane ;  the  Secretary  of  the  Lord  Chancellor's  Office, 
Quality  Court;  and  the  Taxing  Masters'  Office,  in  Staples  Inn, 
in  addition  to  the  site  of  the  present  Law  Courts  at  West- 
minster, which  have  been  estimated  at  86,000/.  Mr.  Samuel 
Parkinson,  chief  clerk  to  the  Accountant  General  in  Chancery, 
gave  it  as  his  opinion,  that  as  gi-eat  inconvenience  arises  from 
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the  present  site  of  these  oflSces,  they  might  be  effectively  re- 
moved to  one  between  Carey  Street  and  the  Strand,  thus  ap- 
proximating them  to  all  the  courts  of  chancery,  as  it  would  be 
utterly  impossible  to  increase  the  accommodation  of  the  present 
offices,  there  being  no  adjacent  property  purchaseable. 

In  the  accountant  general's  office,  26  clerks  are  now  pent  up 
in  a  building  originally  intended  for  four ;  property  to  the  amount 
of  19,900,000/.  changed  hands  in  this  office  last  year.  The  pres- 
sure and  inconvenience  to  the  persons  transacting  business  there 
are  represented  as  very  great.  There  are  also  other  offices  at- 
tached to  the  law  courts,  but  of  which  Mr.  Barry  had  no  valu- 
ation. The  courts  in  Guildhall  Yard  mi^ht  be  let  for  other 
purposes^  if  the  City  of  London  Corporation  would  concur  in 
the  removal  of  the  city  courts  to  the  proposed  site.  Making 
all  the  deductions  above  stated,  the  purchase  of  the  ground 
will  not  exceed  172,224/.  exclusive  of  the  value  of  the  offices 
attached  to  the  courts  of  law.  But,  making  no  deduction  for 
the  value  of  the  present  site,  it  would  be  258,224/.  including 
not  only  the  clearing  away  the  present  "  unsightly,  unwhole- 
some, and  disreputable  neighbourhood,"  but  also  the  formation 
of  new  streets  m  the  immediate  vicinity  of  the  site.  Immense 
improvement  would  be  thus  effected,  independently  of  the  new 
courts:  for  it  is  proposed  not  only  to  cleanse  the  heart  of  the 
law  district,  and  remove  one  of  the  greatest  nuisances  in  Lon- 
don ;  but  also  to  render  it  ancillary  to  a  plan  for  carrying  out 
a  new  trunk  street  into  the  city.  It  is  universally  admitted  that 
another  artery  east  and  west  is  requisite;  it  is  proposed  by  some 
that  this  street  should  terminate  in  the  broad  pail  of  Holborn ; 
but  Mr.  R.  L.  Jones  thinks  they  might  alter  the  course  of  that 
street  to  meet  the  alteration  in  Carey  Street,  the  improvement  of 
which  would  be  in  accordance  with  his  plan  for  streets  in  this 
direction ;  this  is  very  likelv  to  be  carried  into  effect,  extended 
probably  by  pulling  down  the  whole  block  of  buildings  to  the 
north  of  St.  Paul's,  commencing  at  the  west  end  of  Cneapside, 
and  thence  across  the  Old  Bailey,  through  the  site  of  the  Fleet 
prison,  crossing  Farringdon  Street  up  to  Little  New  Street,  and 
thence  up  to  letter  Lane,  going  diagonally  to  the  wide  part  of 
Holborn,  by  which  Holborn  Hill  would  be  avoided ;  the  accli-< 
yities  from  the  point  at  the  west  end  of  St.  Paul's  Churchyard 
will  average  about  1  in  30,  thus  not  exceeding  Ludgate  Hill  or 
•  Fleet  Street.  The  plans  for  these  improvements  were  sub- 
mitted a  year  and  a  half  ago,  but  it  is  impossible  to  say  when 
they  will  be  put  into  execution.  They  do  not  form  any  neces- 
sary part  of  the  removal  of  the  courts ;  but  it  may  perhaps 
accelerate  the  opening  of  a  new  thoroughfiure  to  the  city. 
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'  Mr.  William  CadogaOi  the  surveyor,  in  Pickett  Place,  gives 
the  following  horrid  picture  of  the  foul  district  which  the  new 
courts  would  abolish : 

^^  Is  the  character  of  the  neighbourhood  where  the  courts  of  law 
are  proposed  to  be  erected,  exceedingly  bad  ? — It  is  horrid. 

*^  Have  not  measures  been  taken  to  improve  it  lately  ? — The  pa- 
rishes of  St.  Clement  Danes  and  St.  Dunstan's,  some  little  time  ^o, 
undertook  to  purify  it,  and  at  great  expense  carried  the  housekeepers 
of  those  brothels  to  the  court ;  they  were  all  convicted,  and  some 
were  punished ;  some  were  begged  off,  but  as  soon  as  ever  it  was 
cool,  there  was  a  fresh  set  in,  and  those  parties  are  ten  times  worse 
than  the  othei*s  were. 

"  Where  is  that?— That  is  in  Newcastle  Court,  which  is  leading 
up  from  the  Strand  to  Boswell  Court;  and  then  there  is  Great  Shire 
Lane ;  indeed  all  that  neighbourhood  about  there  is  very  bad  j  New- 
castle Court  was  all  shut  up,  locks  externally  upon  every  door,  and 
now  every  one  is  opened  again,  and  full  of  women  of  a  worse  descrip- 
tion than  ever  were  in  it  before. 

<*  Do  you  think  it  would  be  a  very  great  gain  to  the  respectability 
of  that  part  of  the  town,  if  all  those  courts  and  narrow  streets  were 
swept  away  for  new  buildings?— I  tliink  veiy  much  indeed,  and  to 
the  nealth  of  that  part  of  the  town.  The  dirt  and  filth  are  so  abo- 
minable, that  sometimes  in  hot  weather  vou  have  difficulty  in  walking 
through  those  places ;  they  are  dreadfully  bad,  and  the  circumstance 
of  having  pulled  down  so  much  in  St.  Oiles's  has  driven  so  many 
more  of  the  poor  into  that  neighbourhood. 

"  Can  you  state  what  the  character  of  the  drainage  is  in  that 
locality?— There  is  a  great  deal  of  it  that  has  no  drainage,  no  sewer- 
age at  all,  and  there  being  a  current  down  towards  the  Strand,  a 
great  deal  of  water  and  filth  has  to  find  its  way  down. 

"  Of  course  a  gi*eat  improvement  might  be  effected  in  that  respect 
by  adopting  anv  plan  similar  to  that  which  is  now  under  consider- 
ation ? — Certainly ;  there  would  be  a  sewer  all  round.  The  recent 
act  of  parliament  would  comi>el  them  now,  wherever  they  build,  to 
make  sewers.'' 

We  must  now  turn  to  Mr.  Barry's  proposal  as  to  the  building 
itself.  The  elevation  of  the  structure  is  proposed  to  be  con- 
siderably higher  than  that  previously  suggested  for  the  site  in 
Lincoln's  Inn  Fields,  which  was  to  oe  low  for  the  purpose  of 
excluding  as  little  as  possible  the  air  of  the  neighbourhood. 
The  style  of  architecture  proposed  by  Mr.  Barry  for  this  edifice 
is  the  MedisBval.  The  exterior  of  the  building  might  have  four 
stories,  while  the  great  hall  and  surrounding  courts  would  be 
lighted  from  above.  The  various  public  offices  in  the  Temple 
are  to  be  in  this  central  position ;  and  it  is  proposed  to  include 
under  the  same  roof  the  late  six  clerks'  office  now  in  Chancery 
Lane,  and,  as  far  as  can  be  at  present  stated,  all  other  public 
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offices  connected  with  the  law  and  chancery  courts,  as  well  as 
thepublic buildings  now  on  the  Roll's  estate. 

The  accompanying  plans  are  to  be  regarded  not  by  any  means 
as  finished  designs^  out  as  mere  rough  sketches  of  Mr.  Barry's 
notion  of  the  probable  distribution  of  the  building.  Modi- 
fications and  improvements  will  doubtless  be  suggested  and 
made,  and  the  publication  of  these  sketches  will  fully  answer 
its  object,  if  it  tends  to  elicit  suggestions  and  promote  the  per- 
fection of  the  plan  hereafter  adopted. 

The  courts  are  to  occupy  the  prmcipal  floor.  It  is  proposed  to 
place  the  equity  courts  and  their  appendages  on  the  one  side, 
and  the  common  law  courts  on  the  otner.  We  may  here  remark 
en  passant  that  it  will  be  a  good  arrangement  to  keep  the  law 
courts  on  the  western  side  of  the  building,  for  the  boundary  line 
of  the  city  runs  nearly  through  the  centre  of  the  equity  courts  ; 
it  is  as  well  therefore  that  the  nisi  prius  courts  should  oe  wholly 
in  Westminster  and  not  in  the  City,  as  will  be  the  case  hy  the 
arrangement  in  the  plan,  which  will  be  made  at  once  intelligible 
by  the  following  references  : 


a — The  Lord  Chancellor's  Court. 

b,  c,  and  e— The  Vice  Chan- 
cellor's. 

d— The  Master  of  the  Roll's. 

f— The  Exchequer  Chamber. 

g — Judges'  ana  other  rooms  at- 
tached to  the  Equity  Courts 

b — The  Court  of  Queen's  Bench. 

i — ^The    Nisi  Prius  Court   of 
idem. 

k — ^The  Court  of  Common  Pleas. 

1— The  Nisi    Prius   Court  of 
idem. 
m — ^The  Court  of  Exchequer. 

n — The  Nisi  Prius    Court    of 
idem. 

The  ground  and  upper  stories  are  designated  to  be  devoted  to 
the  various  law  ofHces,  which  it  is  proposed  to  gather  in  from 
their  scattered  localities  in  the  neighourhood  :  of  these  it  were 
premature  and  unnecessary  to  give  any  definite  plan. 

The  building  will  be  400  feet  long,  280  feet  wide,  and  90  feet 
high. 

The  second  plates  presents  a  transverse  section  of  the  structure, 
and  shews  the  proportions  and  heights  of  the  several  portions  of 
the  building,  and  the  means  of  lighting  the  Courts  and  public 
hall,  &c.  This  of  course  gives  no  notion  of  the  external  structure^ 
as  to  tower^  &c. 

'  Probably  one  for  witnesses.  '  One  is  obviously  insufficient. 


o— The  Judges'  and  other  rooms 
attached  to  the  Queen's 
Bench.  ^ 

p — Idem  to  the  Common  Pleas. 

q — Idem  to  the  Exchequer. 

r — Rooms  for  juries  to  consider 
their  veraicts. 

8— Barristers'  Library. 

t — Barristers'  Robing  Room.- 

u — Public  Refreshment  Room. 

V— Solicitors'  Room. 

w — Bar. 

X — Private  rooms. 

y — Courts  for  lighting  passages. 

z— Private  Corridors. 
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We  repeat  that  we  by  no  means  present  this  as  a  perfect  or 
matured  plan ;  on  the  contrary,  we  give  it  to  the  profession 
in  great  measure  to  invite  the  suggestion  of  improvements. 
We  can  answer  for  it  that  a  cordial  desire  exists  on  the  part  of 
the  promoters  of  this  plan  to  accommodate  it  to  the  utmost  to 
the  convenience  of  those  for  whose  use  the  building  is  designed. 
We  shall  ourselves  be  glad  to  receive  and  make  known  any 
suggestions  which  it  may  be  the  pleasure  of  our  readers  to 
communicate  to  us. 

Such  is  an  outline  of  this  magnificent  scheme  for  giving 
England  a  Forum'worthy  of  her  jurisprudence.  We  trust  that 
in  the  present  session  of  parliament  the  government  will  iutro* 
duce  the  subject,  and  that  it  may  be  promptly  furthered. 

The  expense  of  building  the  new  courts,  without  the  chambers, 
would,  according  to  Mr.  Barr/s  rough  estimate,  amount  to 
300,000^.  We  regard  the  expense  as  of  little  moment  in  com- 
parison with  the  vast  benefit  to  the  two  districts  from  which 
and  to  which  it  is  proposed  to  remove  the  courts,  as  well  as  to 
the  profession.  Larger  sums  are  annually  expended  on  objects 
&r  less  beneficial. 

It  has  been  questioned  by  some  if  the  Roll's  estate  would  not 
be  an  eligible  site  for  the  building;  but  this  proposition  was 
negatived  at  once  by  Mr.  Barry,  who,  having  surveyed  that 
estate,  pronounced  the  space  utterly  inadequate  to  the  purpose ; 
and  another  reason  against  it  is,  that  being  so  surrounded 
by  public  buildings  and  inns  of  court,  the  increasing  of  it 
would  be  not  only  costly  but  difficult;  neither  would  it  be  so 
e9£y  of  access  as  the  site  already  proposed  between  Lincoln's 
Inn  and  the  Temple.  The  value  of  the  Roll's  estate  has  been 
estimated  at  120,000/.,  including  all  the  rest  of  the  property 
besides  that  in  Chancery  Lane.  The  construction  of  the  new 
record  office  upon  the  Roll's  estate  has  been  suggested,  but  that 
has  also  been  deemed  impossible  owing  to  the  inadequacy  of 
the  space.  We  can  scarcely  conceive  that  there  can  be  two 
opinions  as  to  the  preferability  of  the  site  suggested  between 
Lincoln's  Inn  and  the  Temple  over  any  other  in  the  metropolis. 

Great  convenience  will  result  from  the  collection  of  the  various 
offices  attached  to  the  courts  under  one  roof.  Mr.  Maugham, 
the  intelligent  Secretary  of  the  Law  Incorporation  Society,  giyes 
this  evidence : 

'^  Can  you  give  the  committee  any  information  as  to  whether  those 
offices,  in  the  places  in  which  they  are  now  situated,  are  convenient 
for  those  who  have  to  use  them  ?— They  are  in  various  parts  of  Chan- 
eery  Lane  and  Lincoln's  Inn,  and  the  Temple ;  they  are  so  situated 
as  to  be  inconvenient  in  transacting  business.    Much  time  must  be 
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lo6t  in  passing  from  one  office  to  another.  The  Chancery  offices  are 
chiefly  in  Chancery  Lane  and  SoiLthampton  Buildings,  and  in  the 
Rolls  Yard ;  the  Queen's  Bench  offices  are  all  in  the  Temple ;  the 
Common  Pleas  offices  are  in  Serjeant's  Inn,  Chancery  Lane ;  the 
Exchequer  Offices  are  in  Lincoln's  Inn  and  Symond's  Inn.  Much 
of  the  time  of  the  attorneys  and  their  clerks  must  he  lost  in  passing 
to  and  from  those  offices. 

"  All  thoee  Offices  it  is  proposed,  by  the  plan  of  Mr.  Barry,  to 
coUeet  under  one  roof;  do  you  think  by  so  doing  there  would  be  a 
great  gain  of  convenience  to  the  public  ? — Great  convenience  and 
tacility  in  the  despatch  of  businees,  unquestionably/' 

Another  point  for  consideration  is  the  removal  of  the  conrts 
from  Guildhall,  to  which  great  objection  is  likely  to  be  raised 
by  the  merchants,  who  being  often  called  on  to  act  as  special 
jurymen  in  many  special  jury  causes,  utter  bitter  complaints 
at  the  time  incurred  by  their  attendance ;  how  much  more,  then, 
will  the  removal  of  the  courts  from  Guildhall  to  Chancery  Lane 
necessarily  tend  to  add  to  this  inconvenience  as  the  distance  is 
increased.  Special  jurymen  frequently  ask  the  officers  of  the 
court  to  let  tnem  know  when  the  cause  is  on  next  preceding 
that  on  which  they  are  summoned,  in  order  that  tney  may 
remain  at  their  counting-houses  till  the  last  moment :  this  could 
not  be  done  were  the  sittings  removed  from  Guildhall.  More- 
ever  we  apprehend  that  there  would  be  some  difficulty  in  trying 
causes  in  Westminster  of  which  the  venue  was  London ;  and 
all  the  law  courts  will  be  in  Westminster.  It  is  also  frequently 
necessary  that  nisi  prius  sittings  should  take  place  at  the  same 
time  for  London  and  for  Middlesex.  For  our  parts  we  think 
the  removal  of  the  courts  from  Guildhall  a  very  unnecessary 
excrescence  upon  the  plan,  and  very  likeljr  to  provoke  resistence 
to  the  scheme,  to  which  it  is  most  impolitic  to  expose  it.  The 
advanti^es  are  amply  great  in  removing  the  courts  of  West* 
minster :  and  knowmg  as  we  do  how  very  strong  is  the  feeling 
of  the  citizens  against  any  meddling  with  their  courts,  or  removal 
of  them  from  their  proper  site  in  the  city,  we  advise  the  entire 
surrender  of  this  untoward  appendage  to  the  plan. 

Another  very  important  consideration  is  the  view  which  the 
City  is  likely  to  take  of  the  location  of  Temple  Bar,  which  it  is 
suggested  in  the  Report  should  stand  attached  to  one  side  of  the 
street,  somewhat  like  the  Arch  of  Titus.  When  R,  L.  Jones,  Esq., 
Chairman  of  the  Committee  for  the  Citj^  Improvements,  was 
called  upon  to  give  his  opinion  on  this  subject,  he  stated 
that  he  thought  the  City  would  not  entertain  very  strong  objec- 
tions to  the  removal  of  the  present  gates,  for  the  substitution 
of  others ;  but  he  made  no  doubt  they  would  insist  upon  baying 
boundary  gates.     We  believe  they  will  insist  upon  having 
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Temple  Bar  itself,  in  all  its  preseat  integrity.  The  CUy 
will  never  part  with  its  accustomed  bounds  and  barriers.  We 
are  much  too  conservative  to  countenance  any  such  destnic- 
tion  of  ancient  landmarks.  Temple  Bar  must  suffer  no  dis- 
paragement or  cease  to  be,  in  alt  the  fulness  of  its  proper- 
tions,  the  barrier  of  the  city.  It  must  cross  the  street,  and  the 
elevation  of  the  new  buildings  may  be  easily  ada^d  to  its 
junction  with  the  eastern  end  of  the  frontage.  It  is  proposed 
to  increase  considerably  the  width  of  the  Strand  there ;  so  that 
the  Bar  will  be  double  its  present  length,  and  must  consist  of 
an  additional  carriage  arch,  which  will  be  alone  a  great  improve- 
ment. We  must  also  repeat  the  suggestion  which  we  n^ade  in 
our  last  number,  that  on  the  top  of  the  arch  there  should  be 
an  inclosed  passage  connecting  the  Temple  with  the  new  GOQits. 
We  understand  there  would  be  no  difficulty  in  effectiag  this  very 
desirable  object.  The  passage  across  so  crowded  a  thorough* 
fare  as  Fleet  Street  is  highly  inconvenient;  and  according  to 
the  suggested  plan,  the  additional  advantage  would  be  gamed 
of  allowing  barristers  to  pass  without  inconvenience^  in  their 
robes,  direct  from  the  Temple  to  the  new  courts,  -  This  ought 
not  to  be  made  a  public  thoroughfare,  but  be  confined  to  the 
private  use  of  the  members  of  the  Temple,  who  are  themselves 
citizens,  and  whose  privilege  on  this  account  would  give  no 
umbrage  to  the  City,  or  be  held  to  degrade  its  cherishedmonn- 
ment.  Arches  of  Titus  are  no  doubt  very  appropriate  to  Rome, 
but  are  scarcely  adapted  to  Fleet  Street. 

These,  however,  form  but  secondary  matters.  The  great 
question  is,  shall  we  have  law  courts  suitable  to  the  require- 
ments of  the  country,  and  adapted  to  the  convenience  of  those 
who  frequent  them  ?  Among  tne  bar  we  believe  but  one  feeling 
exists,  and  that  is  strongly  in  favour  of  the  change. 

Mr.  Maugham  thus  attests  the  strong  feeling  of  the  attormes 
on  the  subject : 


a 


Chav'man.]  Thei-e  was  a  petition  sent  to  me  to  pt^sent  to  the 
House  of  Commons  from  the  solicitors  of  London  and  Westminster, 
signed  by  632  different  solicitors ;  do  you  know  the  persons  who 
signed  that  petition  ?— A  very  large  proportion  of  them. 

*^  Do  they  reside  in  different  parts  of  thennetropolis  7 — In  rarioos 
parts ;  a  lar^  proportion  in  the  city ;  some  at  this  end  of  town ;  and 
particularly  m  and  about  the  inns  of  court 

**  Do  those  include  the  most  considerable  solicitors  in  London  ? — 
They  do. 

"  Do  they  include  the  agency  houses  which  are  concerned  for  the 
greater  number  of  country  solicitors  ?— The  signatures  to  the  petition 
include  almost  all  the  agency  houses. 
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'^  AU  those  persons  think  it  woald  be  a  great  convenience  to  them- 
selyes,  and  their  clients,  if  the  courts  of  law  were  removed  from  their 
present  position  ?— They  do. 

"  Sir  B.  jr.  Inglis.l  What  is  the  total  number  of  professional 
men  in  that  department^  residing  in  the  metropolis  ?— I  think  about 
2500.  . 

^  About  one-fourth  of  that  number  have  signed  the  petition  in 
&yoiur  of  this  plan  ?— About  one-fourth,  and  many  of  those  are  part- 
ners in  firms,  so  that  they  may  be  considered  as  representing  the  firm. 

"  Has  any  one  on  the  jjart  of  Messrs.  Freshfield,  signed?— Two 
of  the  Messrs,  Freshfield  have  signed,  and  Mr.  Edward  Lawford  and 
Mr.  John  Lawford. 

"  Of  the  solicitors  at  the  west  end  of  London,  can  you  specify 
some  of  the  leading  houses  ?—!  observe  that  Messrs.  Clarke  and 
Fynmore  have  signed;  Mr.  Clarke  is  just  appointed  solicitor  to  the 
Ordnanee; 

**  Mr.  AUam.]  Was  there  a  general  canvass  made  for  the  sig- 
natures ?--The  petition  was  pkc^  at  the  Law  Institution,  and  the 
elerk  called  npon  several  gentlemen  to  ask  their  opinions,  and  they 
were  very  glaa  to  have  an  opportunity  of  signing. 

^  Has  any  application  been  made  to  the  other  three-fourths  who 
have  not  signed  t— Many  of  them  have  been  applied  to,  but  they 
were  engag^,  or  from  home. 

"  Chairman.]  You  applied  to  the  principal  ?— We  applied  to  the 
leading  houses. 

'*l£rl  ot Lincoln.^  With  whom  did  the  petition  originate?— 
Wifli  the  Incorporated  Law  Society." 

We  shall  not  anticipate  objections  to  a  work  which  presents 
a  proquse  of  such  vast  advantages,  and  one  which  must  rank 
among  the  chief  of  those  improvements  in  the  metropolis  which 
have  characterised  this  reign.  We  earnestly  desire  to  witness- 
its  commencement.  W^re  there  no  other  reason  for  its  present 
adoption^  it  is  a  sufficient  one,  in  our  judgment,  to  secure  the 
eminent  skill  of  Mr.  Barry  for  the  design  and  carrying. out  of  so 
important  an  edifice:  we  can  scarcely  expect  more  than  one  such 
architect  in  these  times,  and  we  have  unquestionably  no  present 
pcospeetof  a  participator  in  his  fame. 


(    46    ) 
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Remarks  on  the  Mode  of  electing  Benchers' at  the  Inner  Temple. 
London.     Owen  Richards.     1845. 

Wb  feel  ouraelvefl  disagreeably  and  reluctantly  compelled  by 
the  pamphlet  which  heads  this  article,  and  bjr  the  notoriety 
whion  the  facts  it  discusses  have  attained,  to  notice  the  subject 
The  task  is  an  ungrateful  one ;  for  as  we  shall  regard  nothing 
but  the  real  merits  of  the  case,  and  are  free  from  any  sort  of 
bias,  it  is  very  probable  that  we  shall  dissatisfy  those  who  es- 
pouse the  views  of  either  party,  and  find  assent  only  among 
men  who  are  too  little  interested  in  the  matter  to  concern  them- 
selves much  in  any  thing  said  or  done  relating  to  it.  The  sub- 
ject is  nevertheless  one  which  ou^ht  to  interest  the  Bar. 

Our  conviction  that  the  sanctions  of  character  and  respect* 
ability  in  our  profession  are  much  laxer  than  its  true  interests 
require,  is  greatly  strengthened  by  every  incident  which  marks 
its  career ;  and  we  believe  that  a  similar  opinion  is  entertained 
by  a  large  majority  of  its  senior  members.  We  cannot,  there* 
fore,  neglect  to  test  every  question  of  professional  privilege  and 
government  by  its  tendency  to  relax  or  raise  the  stanoard  of 
its  character. 

The  grievance  of  which  the  pamphlet  before  us  chiefly  com- 
plains 18,  that  the  benchers  of  the  Inner  Temple  have  in  a 
E articular  instance  exercised  a  discretionary  power  in  with* 
olding  a  distinction  which  it  had  become  habitual  to  confer, 
and  refused  to  make  a  barrister  a  bencher  whom  the  Lord 
Chancellor  had  made  queen's  counsel ;  in  fact,  that  the  disuse  of 
the  power  rendered  its  exercise  oppressive  and  improper.  ''  The 
general  forbearance,  indeed  (it  is  urged),  is  the  chief  mischief, 
since  rejection  is  injurious  in  exact  proportion  to  its  rarity.  •  ♦ 
The  poison  improves  by  keeping,  out  about  every  five  years  a 
bencner  of  the  Inner  Temple  may  destroy  a  reputation  vrith 
impunity."  ''  It  is  the  custom,"  says  the  pamphleteer,  *^  at  all 
the  inns  to  elect  the  crown  counsel  ♦  *  the  honour  is  now 
considered  incidental  to  the  rank ;"  and  hence  it  is  argued  that 
"  if  the  Bench  were  to  break  through  the  present  custom  and 
refuse  to  recognise  claims  founded  on  professional  rank,  and 
adopt  an  arbitrary  principle  of  selection  for  all  classes  of  can* 
didates,  they  would  strike  a  fatal  blow  at  the  independence  of 
the  society. 
Why  ?    We  look  in  vain  for  a  reason !     Is  it  vital  to  its  in- 
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dependence  that  the  benchers  should  follow  in  the  wake  of  the 
Chancellor?  That  his  selections  should  be  their  selections? 
This  seems,  tout  bonnementf  to  be  the  view  of  the  pamphleteer, 
for  he  asks  elsewhere  if  it  be  a  creditable  thing  to  send  forth 
lightly  an  intimation  that  a  silk  gown  has  been  unworthily 
b^towed,---"  the  Chancellor  is  as  good  as  told  that  he  has 
been  wanting  in  uprightness  or  discrimination."  Very  possibly ; 
b«t  why  is  this  fatal  to  the  independence  of  the  profession;  it 
strikes  us  rather  forcibly  that  it  is  an  element  of  its  tfsdependenoe 
not  only  to  possess  but  to  exercise  this  cheek  upon  the  appointp> 
ment  of  lord  ehancellors.  Be  it  always  rememberedi  that  our 
ohanoellcani  are  poUtical  personages.  We  are  far  from  imputing 
dishonesty  \o  tnem  in  the  dispensation  of  the  power  and  pa« 
tronage  of  the  state  places  in  their  hands ;  but  is  it  the  less  Ae*- 
oessarv  that  the  inns  of  court  should  exercise  an  independent 
disevetion  in  the  distribution  of  their  patronage?  To  follow 
their  steps  and  render  the  call  to  the  bench  a  mere  appendage 
to  the  patent  is  certainly  the  most  direct  of  all  possible  means 
to  remo>¥e  independent  discretion  in  the  distribution,  and  every 
shadow  of  honourable  distinction  in  the  appointment  of  benchers. 
It  is  at  onoe  to  render  that  a  mere^ matter  of  course,  divested  of 
all  moral  sanction,  which  oughtr^if  the  approval  of  the  pro^ 
fession  itself  is  to  go  for  any  thing *-to  be  re^rded  as  an  object 
of  distinct  and  separate  as  well  as  honourable  ambition.  We 
repeat  it,  that  these  are  sanctions  and  restraints  which  it'  be* 
hoves  the  profession  by  every  effort  to  fortify  and  extend.  That 
it  has  lua  sufficiently  exerted  the  means  which  the  call  to  the 
bench  affords  of  domg  so,  is  most  true*  Some  inns  call  aU 
queen'0  counsel  to  the  bench  as  the  author  of  the  '^  Remarks" 
observes ;  but  they  do  not  all  do  so.  Tlie  benchers  of  the 
Inner  Temple,  if  we  are  rightly  informed,  do  not  jrrof^u  to  do 
«o,  but  fttl  that  a  trust  is  virtually  reposed  in  theur  digoreHon, 
wirieh  it  were  a  violation  of  duty  to  disregard,«--a  duty  scarcely 
performed  by  a  blind  acquiescence  in  the  choice  of  the  political 
chancellor  of  the  day.  We  are  disposed  to  think  the  course 
thus  pursued  by  the  Inner  Temple  is  highly  to  be  commended. 
It  is  much  to  be  a  queen's  counsel ;  it  is  something  more  to  be 
a  bencher  of  an  inn  which  exercises  a  discretion  in  its  choice ; 
but  it  is  nothing  to  be  a  bencher  of  an  inn  that  dispenses  with 
discretion  and  pins  its  honours  to  the  woolsack. 

Many  benefits  would  result  from  a  free  exercise  of  a  veto  to 
the  bench*  The  check  would  be  more  effective  because  applied 
by  p«nsons  who  are  best  able  to  judge  of  the  fitness  of  men 
for  the  honour  they  confer :  not  so  me  Chancellor ;  his  very 
avocations  forbid  it ;  he  can  but  imperfectly  know  the  relative 
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claims  of  men  who  do  not  practise  in  his  own  court,  or  fall 
under  his  observation ;  his  discretion  is  necessarily  vicariously 
exercised,  and  liable  to  much  misguidance.  Not  so  the  benchers; 
they  have  the  closest  means  of  judgment  and  observation. 

Not  the  least  of  the  virtues  of  such  increased  surveillance  by 
the  benchers  would  be  its  effect  on  the  acts  of  the  Chancellor ; 
circumspection  would  be  increased ;  the  non-election  of  men  to 
the  bench  of  dubious  title  to  rank,  improvidentiy  bestowed, 
would  scarcely  fail  to  improve  future  inquiries,  and  elevate  the 
standard  of  her  majesty's  counsel. 

In  his  labours  to  destroy  discrimination  and  establish  the 
dependence  of  the  benchers  on  the  fiat  of  the  Chancellor,  the 
author  of  the  pamphlet  in  review  asserts  "  that  t^ie  grade  of 
queen's  counsel  now  includes  almost  all  the  practising  members 
of  the  bar  who  have  obtained  to  any  kind  of  distinction"  If 
this  were  so,  it  ought  not  to  be ;  but  the  fact  is  notoriously 
otherwise.  It  is  always  a  delicate  and  difficult  thing  to  tselect 
the  names  of  professional  men  of  eminence ;  but  a  list  of  thirty 
lies  before  us,  every  one  of  whom  have  attained  a  considerable 
degree  of  distinction,  and  no  one  of  whom  possesses  a  silk 

frown ;  whilst  some  who  have  it  deserve  it  less.  And  we  do  not 
ear  that  any  man  conversant  with  the  present  state  of  the  bar 
will  for  a  moment  question  the  substantial  truth  of  this  state- 
ment. The  object  of  the  author  of  this  pamphlet  is,  as  we  have 
said,  to  remove  the  discretion  which  the  inns  of  court  at  least 
virtually  exercise  in  the  call  of  benchers,  and  to  render  it  a 
mere  ministerial  act.  We  differ  toto  ccbIo  from  this  view,  and 
conceive  it  essential  to  the  due  governance  of  the  body  that 
the  power  exercised  in  the  original  call  to  the  bar  should  be 
equally  maintained  in  the  election  to  the  higher  rank,  and  on 
the  same  grounds,  with  this  additional  one,  viz.  that  in  the  latter 
case  it  is  the  more  necessary  to  counterbalance  the  power  of  a 
foreign  body,  and  keep  the  possible  influence  and  political  juris- 
diction of  the  government  of  the  day  in  wholesome  restraint. 

The  author  of  "  The  Remarks"  offers  what  appears  to  be  a 
very  insufficient  answer  to  the  views  we  have  tnus  expressed 
on  the  policy  of  protecting  the  bench  from  improper  promo- 
tions.   He  says  that 

"  An  applicant  for  a  silk  gown  is  obliged  by  the  etiquette  of  the 
profession  to  give  notice  to  the  bar ;  some  of  the  judges  are  invari- 
ably consulted ;  the  names  are  formally  submitted  to  the  cbie& ;  the 
Lord  Chancellor  is  responsible ;  and  the  patent  may  he  cancelled^  at 
any  time;  so  that  an  appointment  that  would  not  stand  inquinTy 
would  not  be  worth  risking.  The  contingency,  therefore,  is  a  highly 
improbable  one;  but  there  ia  no  necessity  for  discussing  its  pro- 
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bability>  since  there  is  no  logical  connection  or  proportion  between 
the  supposed  danger  and  the  protection.  A  man  might  as  well  say^ 
that  he  was  obliged  to  keep  poisoned  daggers  lyins  about  for  the 
protection  of  his  house.  The  power  of  exclusion  hy  the  majority 
affords  all  the  security  that  can  possibly  be  required  in  any  case  j 
and  the  experience  of  the  three  other  inns  is  quite  conclusive  on  the 
point.*' 

It  is  a  farce  to  say  that  the  Lord  Chancellor  is  responsible ; 
lie  is  if  be  appoints  a  man  of  infamous  character,  but  not  if 
merely  an  ineligible  person ;  the  experience  of  the  other  inns 
may  show  that  no  infamous  person  becomes  a  bencher  under 
their  alleged  system.  But  it  is  not  upon  any  such  extreme 
danger  that  the  question  rests.  The  pamphleteer,  on  the  con- 
trary, persists  in  the  assumption  that  the  inns  cannot  possibly 
blackball  a  candidate  for  the  bench  on  any  ground  short  of 
some  heinous  offence, — ^some  accusation  fatal  to  character.  He 
repeats  this  in  a  dozen  different  places.  ''  Reputation  is  at 
slake," — **  may  destroy  a  reputation," — blasting  prospects," — 
^'  any  member  of  the  Inner  Temple  may  iind  his  professiorial 
position  and  reputation  entirely  at  the  mercy  of  any  unscnipu- 
lottB  rival,  or  private  enemy,  who  has  got  the  start  of  bim  on 
the  bench,"  &c.  &c. 

May  not  the  benchers  refuse  admission  to  a  candidate  because 
they  think  him  hardly  of  sufficient  eminence  in  his  profession  to 
deserve  the  distinction  ?  May  there  not  be  other  grounds  like^ 
wise  on  which  they  may  do  so  without  the  slightest  imputation 
upon  character  i  Admitting  that  something  is  due  to  their  in- 
aependence  and  discretion,  and  that  they  are  not  absolutely 
bound  to  waive  all  judgment  in  the  matter,  may  they  not  deem 
it  expedient  to  raise  the  standard  of  benchers,  and  perad  venture 
to  invite  an  improved  selection  of  her  majesty's  counsel  ?  If 
they  deem  a  man  scarcely  entitled  to  the-  rank  which  the  Chan- 
cellor ha^  conferred,  why  are  they  to  heap  still  further  distinc- 
tioo  upon  him  ?  And  why,  we  ask,  may  they  not  refrain  from 
this  violation  of  what  is  in  their  judgment  a  duty,  without 
being  charged  with  crushing  character  and  blasting  reputation  ? 
Neither  directly  nor  indirectly  is  character  at  all  necessarily 
affected,  or  reputation  "  at  stake."  In  the  pamphlet  which 
bas  called  forth  these  remarks,  there  seems  to  be  a  vigorous 
determination  to  manufacture  a  martyrdom.  The  individual 
whom  it  appears  that  the  benchers  think  for  the  present  suffi- 
ciently honoured  by  his  patent,  is  declared  to  be  crushed 
because  he  is  not  made  a  bencher,  and  the  pamphleteer  in- 
sists upon  it  that  his  reputation  is  destroyed ! ! !  This  is  an 
illustration  of  the  friendship  from  which  wise  men  pray  to  be 
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delivered.  We  must  not  be  understood  to  assert  or  suggest  the 
specific  pounds  on  which  the  Inner  Temple  has  acted  in  this 
case.     We  merely  venture  to  remind  our  readers  of  the  several 

f  rounds  on  which,  short  of  matter  affecting  character,  the 
enchers  may  have  felt  justified  in  withholding  a  discretionary 
distinction. 

The  version  of  the  facts  in  the  case  in  question  put  forth  in 
this  pamphlet  is  a  far  graver  imputation  upon  the  character  of 

the  benchers  than  they  have  cast  on  Mr. ,  or  would  cast 

on  him,  were  he  blackballed  at  every  parliament  in  the  year. 
It  amounts  to  this,  that  they  allowed  a  man  to  be  sacrificed  in 
fame  and  fortune  to  gratify  the  unfounded  enmity  of  one  indi- 
vidual, and  for  no  other  reason ;  and  that  they  allowed  a  charge 
secretly  made  to  prevail  against  him,  without  inquiry  and  with- 
out giving  the  accused  an  opportunity  of  defence  ! 

"His"  (the  enemy's)  "  version  was  privately  communicated 
to  some  of  the  benchers  prior  to  the  ballot,  hut  no  inquiry  was 
instituted,  no  explanation  asked,  and  the  candidate  was  not 
informed  of  the  accusation  till  too  late.'' 

That  no  inquiry  was  instituted  into  the  grounds  upon  which 
tiie  decision  really  proceeded  is  a  gratuitous  assumption  of  the 
pamphleteer's ;  he  can  know  nothing  of  the  sort.  In  a  note  is 
appended  a  statement  of  what  the  ground  was, "— but  it  rests 
upon  no  apparent  authority, — namely,  a  misunderstanding  which 
took  place  thirteen  years  ago  of  a  private  and  personal  nature, 
but  which  ended  without  any  imputation  on  character.  And 
we  are  to  believe  that  this  gross  injustice  was  not  only  per- 
petrated by  one  man,  but  quietly  tolerated  and  acquiesced  in 
Dy  the  whole  body  of  the  benchers  of  the  Inner  Temple  !  Let 
the  reader  turn  to  the  list  of  men  who  compose  that  body,  and 
consult  his  own  common  sense  as  to  the  probability  of  such 
conduct  on  their  part.  In  the  first  place  the  fact  is  well  known 
that  there  was  a  second  ballot,  and  that  the  number  of  dis- 
sentients was  doubled  ;  that  at  first  it  was  two,  and  afterwards 
four.  The  ballots  did  not  take  place  until  after  due  notice; 
and  we  again  ask  whether,  had  the  question  turned  purely  upon 
a  personal  accusation  made  in  the  dark,  it  is  conceivable  that 
the  benchers  of  the  Inner  Temple  would  have  allowed  a  blow 
to  have  been  thus  struck — or  would  now  quietly  repose  under 
the  reproach  of  a  system  so  foully  abused  ? 

The  suggestion  that  a  candidate  is  to  be  summoned  to  an- 
swer the  reasons  for  not  electing  him ;  in  other  words,  that  the 
ballot  is  to  be  preceded  by  a  trial  in  open  court,  is  a  burlesque 
which  we  need  scarcely  notice. 

Some  remarks  are  made  in  the  pamphlet  in  question,  in 
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which  we  are  inclined  to  concur,  on  the  impolicy  of  allowing  a 
system  of  ballot  to  exist  which  is  open  to  a  suspicion  of  that 
unfair  exclusiveness  which  the  author  asserts  to  have  been  ac- 
tually exercised ;  so  that  the  will  of  the  majority  was  counter- 
acted by  the  maUce  of  one  individual,  whose  single  vote  might 
exclude.  There  seems  to  us  no  assignable  benefit  to  compen- 
sate the  liability  to  this  charge.  It  is  well  stated,  though  some- 
what too  broadly,  in  these  terms :  '^  It  is  a  grave  question  in 
morals,  whether,  independently  of  specific  charges,  such  a  body 
are  ever  justified  in  delegating  their  authority,  or,  which  is  the 
same  thing,  in  agreeing  to  adopt  the  act  of  a  single  member  or 
a  minority  as  their  own." 

It  may  be  that  though  the  majority  may  be  satisfied  of  the 
justice  of  a  negative  vote,  they  may  be  unwilling  to  give  it,  in 
the  absence  of  that  personal  knowledge  possessed  by  others  in 
whose  decision  they  acquiesce^  But  we  cannot  deny  that  this 
dilemma  presents  itself, — either  the  majority  are  or  they  are  not 
satisfied  that  the  exclusion  is  right :  if  they  are,  the  fullest 
sanction  should  be  given  to  the  act;  they  ought  not  to  shrink 
from  acting  upon  their  conviction ;  and  should  give  the  utmost 
weight  and  respect  to  the  decision  of  the  body  of  which  they 
are  members ;  if,  on  the  other  hand,  the  majority  are  opposed 
to  the  exclusion,  it  is  monstrous  that  a  small  minority — at  any 
rate  that  one  vote — should  inflict  it.  This  case  may  not  have 
happened — we  believe  it  has  not — ^at  the  Inner  Temple.  But 
we  would  with  much  deference  submit  whether  it  be  wise  to 
continue  the  liability  to  a  reproach  attaching  to  an  extremity 
of  power  never  used,  and  to  which  it  is  difficult  to  assign  an 
attendant  benefit.  In  larger  societies,  as  at  clubs,  where  ex- 
clusion always  proceeds  on  personal  objections,  and  the  sole 
object  is  harmony  of  intercourse,  it  would  be  inconvenient  and 
improper  to  require  the  assent  of  the  majority  to  exclude  a 
candidate ;  for  it  would  be  impossible  that  the  personal  objec- 
tions, known  in  most  cases  only  to  a  few,  should  be  communi- 
cated to  the  majority  of  several  hundred  persons,  scores  of 
tbem  strangers  to  each  other.  It  needs  no  argument  to  pbint 
out  the  utter  dissimilarity  in  the  relation  of  the  benchers  of  an 
inn  to  the  candidate  for  their  selection.  The  reproach  to  which 
the  benchers  expose  themselves  by  upholding  exclusion  by  a 
single  vote  is  thus  put  with  more  point  than  cnarity  by  the  au- 
thor of  "  The  Remarks  :" 

''  Those  who  established  the  practice  may  be  8a{q[>oeed  to  have 
held  mme  sudi  langaage  as  the  following :  '  If  any  member  of  our 
body  wishes  to  exclude  a  candidate,  with  or  vrithout  reason,  we  hereby 
agree  to  gratify  him :  we  will  not  put  him  to  the  inconvenience  ii 
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openly  expressing  bis  objection  or  dislike :  it  sball  not  so  mucb  as 
appear  tbat  the  exclusion  is  the  act  of  an  indiridual ;  bat  we  will 
take  the  entire  responsibility  upon  ourselves  as  a  body,  and  let  no- 
thing farther  be  known^  if  possible,  than  that  we  have  rejected  the 
canmdate/'' 

With  equal  force  and  more  truth  is  it  observed, 
"  Whatever  the  constitution  of  the  bench,  they  will  take  a  very 
erroneous  view  of  their  own  position,  if  they  do  not  see  the  advantage 
of  securing  respect  for  their  decisions  and  resolutions.  Their  effi- 
ciency for  their  most  important  functions  will  be  fatally  impaired,  if 
they  announce,  or  show  by  their  conduct,  that  they  consider  them- 
selves at  liberty  to  consult  only  the  personal  feelings  of  their  members 
in  any  of  their  proceedings ;  and  it  is  worse  than  idle  to  disregard 
opinion  when  based  on  good  feeling  and  good  sense/' 

It  is  well  asked, 

"  If  a  voter  is  not  to  indulge  his  private  feeling,  why  give  him 
the  power,  or  cast  the  temptation  in  his  way  ?  If  the  will  of  the 
majority  is  to  be  the  law,  wny  supply  the  means  of  counteracting  it." 

Not  only  to  be  right,  but  to  seem  right,  is,  we  venture  to 
think,  a  duty  on  the  part  of  a  body  in  whose  charge  are  placed 
the  interests  of  others.  That  this  is  the  affair  of  the  benchers, 
is  a  reply  which  no  one  will  make  who  has  the  character  of  the 
profession  rightly  at  heart.  If,  as  we  believe,  they  are  free  from 
the  charge  of  sanctioning  malice  in  this  matter,  and  are  on  the 
other  hand  desirous  of  elevating  the  standard  of  professional 
distinction,  without  impugning  private  character,  they  are  bound 
to  give  themselves  credit  for  the  good  they  design;  for  by 
8u£^ring  unjust  imputation  they  injure  the  cause  they  seek  to 
advance. 

For  these  reasons  we  are  inclined  strongly  to  question  the 
policy  of  adherence  to  the  system  of  exclusion  by  one  vote ; 
out  certainly  not  on  the  ground  of  any  supposed  assent  in  a 
vindictive  act  upon  the  occasion  in  question,  for  its  suggestion, 
as  far  as  we  can  discover,  is  without  foundation  and  against 
every  probability. 

We  cannot  too  emphatically  dissent  from  the  object  of  "  The 
Remarks"  before  us,  to  render  the  election  by  the  bench  of 
every  queen's  counsel  a  mere  ministerial  act,  and  to  represent 
exclusion  as  *'  a  sentence  of  deprivation  and  the  most  dangerous 
sort  of  calumny."  This  is  no  doubt  a  convenient  doctrine  for 
counsel  who  may  chance  to  have  political  interest  or  private 
influence  with  governments  and  their  chancellors ;  but  the  no- 
tion that  a  man  who  obtains  one  honour  suffers  a  '^  deprivation'' 
because  he  does  not  get  another,  and  is  grossly  calumniated 
because  he  is  not  elected  a  bencher,— are  views  of  the  matter 
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much  too  facetious  for  the  sober  judgment  of  the  body  to  whom 
they  are  addressed.  At  the  same  time  we  fully  admit  that 
there  is  ground  for  personal  mortification  in  an  isolated  exercise 
of  a  power  which  always  falls  with  more  severity  when  rarely 
wielded.  Though  it  neither  "  crushes  character'  nor  "  blasts 
reputation,"  it  is  an  annoying  incident ;  and  the  sufferer  is  not 
without  claim  to  sympathy ;  but  this  is  the  result  and  fault, 
not  of  the  ttse,  but  rather  of  the  disuse^  of  the  power, — ^less  so 
on  the  part  of  the  Inner  Temple  than  of  other  societies  which, 
if  we  are  rightly  informed,  nave  rendered  that  a  matter  of 
course  which  it  concerns  the  welfare  of  the  profession  to  reserve 
as  a  mark — purely  discretionary — of  the  highest  eminence  and 
professional  merit. 

We  have  hitherto  spoken  of  the  principle  upon  which  we 
think  the  ballot  for  benchers  may  be  beneficially  applied :  as 
regards  the  particular  case  which  has  turned  attention  to  the 
subject,  it  is  unnecessary  to  make  any  lengthened  comments : 
we  do  not  pretend  to  know  the  ground  on  which  the  exclu- 
sion rested ;  its  occurrence  is  a  subject  of  regret,  although  the 
benchers  may  have  felt  themselves  perfectly  justified  m  the 
course  they  have  pursued  and  sanctioned ;  but  we  cannot  too 
strongly  repudiate  the  notion  that  the  object  of  this  exclusion 
has  at  all  suffered  either  in  actual  reputation  or  in  the  esteem 
of  his  friends.  Supposing  our  surmise  to  be  right,  that  want 
of  sufficient  standing  and  eminence  at  the  bar  may  be  a  very 
valid  ground  for  the  rejection  of  candidates,  the  exclusion  may 
be  temporary,  and  cease  with  its  cause. 


(    64    ) 

Art.  II.— MR.  ADOLPHUS  AND   HIS  CONTEMPORA- 
RIES AT  THE  OLD  BAILEY- 

In  a  work  professing  to  give  legal  biography  that  of  the  late 
John  Adolphus  ought  not  to  be  passed  over ;  for  his  name  was 
well  known  in  law  and  in  literature,  though  not  dfecorated  with 
the  honours  of  either.  He  was  not  a  bencher  of  his  inn ;  not 
even  one  of  her  Majesty's  counsel ;  though  in  amount  of  busi- 
ness and  manner  of  doing  it  he  might  not  have  suffered  by 
comparison  with  some  of  those  who  walked  in  silk  attire,  and 
perhaps  the  Royal  Society  has  fellows  who  have  not  produced 
a  more  important  work  than  "  The  History  of  the  Reign  of 
George  the  Third''  However  that  may  be,  he  died  an  appren- 
tice of  the  law  and  F.A.S.  Whether  he  ever  applied  for  the 
higher  ranks  we  do  not  know  and  have  not  inquired.* 

It  may  be  asked,  Why  not  inquire?  Why  present  the 
public  with  a  biography  less  complete  than  it  might  be  made  ? 
Our  answer  is,  the  objection  we  feel  to  making  inquiries  which 
are  of  no  public  importance,  and  which  might  seem  impertinent 
to  those  who  can  give  the  best  answers.  It  is  more  agreeable  to 
write  the  life  of  an  eminent  man  who  has  been  dead  fifty  years, 
than  that  of  one  whom  we  have  met  within  the  last  six  months. 
In  the  first  case  any  scraps  of  private  matter  are  ^eedily 
sought,  and  regarded  with  interest  in  proportion  to  their  scar- 
city; in  the  second,  the  very  copiousness  of  the  matter  enforces 
rejection.  Every  man  of  sufficient  importance  to  have  enemies, 
and  of  sufficient  worth  to  have  friends,  leaves  behind  him  those 
who  on  one  side  will  carp  at  praise  as  flattery,  and  on  the  other 
will  feel  hurt  at  any  opinion  short  of  unqualified  panegyric. 
To  none  are  these  observations  more  apphcable  than  to  Mr. 
Adolphus.  His  uncompromising  spirit  and  impetuous  temper 
led  him  into  the  use  of  language  which  was  too  severe  not  to 
wound,  and  too  clever  to  be  forgotten;  while  the  prepon- 
derance of  his  kindly  feelings  was  attested  by  the  love  and 
veneration  of  his  immediate  connexions,  and  the  strong  regard 
of  very  many  friends.  Having  considered  these  matters,  we 
have  resolved  to  write  of  him  only  what  may  be  found  in 
sources  accessible  to  all,  and  what  has  come  unsought  within 
our  own  observation. 

Mr.  Adolphus  was  born  in  London  in  1765.     His  father  was 
a  physician,  attached  to  the  household  of  Frederick  the  Great, 

^  So  far  as  we  can  learn,  F.A.S.,  never  went  for  any  value.    F.R.S.  bad 
lome  before  it  came  into  use  for  railway  purposes. 
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but  who,  having  taken  offence  at  the  court,  or  the  court  being 
dissatisfied  with  him,  had  quitted  Berlin  and  settled  in  London. 
Of  bis  son  John's  boyhood  we  know  nothing.  In  1780  he  was 
sent  as  factor,  or  attorney,  as  it  was  called,  to  St  Christopher's, 
and  he  remained  in  the  West  Indies  about  two  years.  Cer-^ 
tainly,  in  that  age,  very  important  matters  were  trusted  to  very 
young  persons.  A  proprietor  now,  sending  out  in  a  place  of 
responsibility,  a  boy  who  ought  to  have  been  still  at  school, 
would  deserve  the  worst  that  might  be  expected.  There  is, 
however,  no  reason  to  believe  that  the  juvenile  attorney  gave 
dissatisfaction  to  his  principal,  or  returned  from  any  reason 
except  his  anxiety  to  enjoy  London  again,  and  reluctance  to 
remain  in  a  dull  and  semi-civilized  country.  His  powers  of 
observation  were  always  great.  The  planters  afforded  them 
little  exercise,  the  negroes  much;  and  the  stories  which  he 
told  of  them/ sixty  years  after  his  return,  were  as  fresh  and 
vivid  as  if  he  had  arrived  by  the  last  packet. 

For  about  a  year  he  hesitated  in  the  choice  of  a  profession, 
bat  finally  determined  to  be  a  real  attorney.  For  this  purpose 
he  was  articled  in  1783,  and  admitted  in  1790.  Probably  bis 
practice  was  not  extensive,  for  he  had  time  to  enter  into  aU  the 
amusements  and  pleasures  in  which  gentlemen  could  then 
indulge :  it  is  hardly  necessary  to  say,  t£at  we  have  now  con- 
siderably abridged  the  list.  That  was  also  a  time. of  great 
political  excitement.  The  events  of  the  French  Revolution, 
and  their  applicability  to  our  own  institutions,  were  commented 
upon  in  debating  clubs  which  sprung  up  in  every  part  of 
London.  To  most  of  these  the  public  obtained  access  with 
little  difficulty ;  strong  speeches  were  made  on  both  sides ;  and 
a  habit  of  ready  and  applicable  speaking  acquired,  much  more 
likely  to  tell  upon  juries  than  that  of  our  more  select  societies, 
in  which  members  open  political  questions  in  rotation,  and 
attendance  (except  at  the  anniversary  dinners)  is  enforced  by 
fines.  Several  men  who  afl:erwards  attained  eminence  were 
among  the  speakers ;  some  are  still  alive ;  one  who  died  lately, 
and  who  had  been  long  noted  for  his  severe  anti-republicanism 
and  enforcement  of  regularity,  might  then  have  been  seen 
sitting  as  secretary  in  a  bonnet  rouge,  and  heard  talking  of 
*^  Peace,  fraternity,  and  death  to  tyrants."  Among  many  good 
orators,  Adolphus  was  generally  reputed  the  best.  It  is  pro- 
bable that  this  reputation  did  not  greatly  tend  to  increase  the 
number  of  his  clients.  A  late  Lord  Chief  Justice  was  invited 
to  meet  a  most  agreeable  banker,  '^  so  brilhant,  so  engaging," 
said  their  host,  ^*  that  I  am  sure  you  will  wish  to  have  your 
account  with  him  before  the  evening  is  half  over."    "  My 
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bankers,"  said  his  lordship,  ^^are  Messrs.  S.  and  G.,  and  I  shall 
not  shift  my  account  till  I  find  two  duller  men."  His  judgment 
was  sound.  The  agreeable  banker  failed  many  ^ears  afters 
paying  an  almost  nominal  dividend,  and  his  lordship's  descen- 
dants still  bank  with  S.  and  G.  The  firm,  we  believe,  main- 
tains its  character.  People  take  a  similar  view  of  eloquent 
solicitors,  and  hold  that  a  bargain  is  likely  to  be  better  made, 
or  a  title  more  carefully  investigated,  by  a  quiet,  plodding,  man 
of  business,  than  by  the  very  cleverest  debater. 

Mr.  Adolphus  found  time  for  literature  as  well  as  pleasure. 
He  assisted  Archdeacon  Coxe  in  preparing  for  the   press  his 
Memoirs  of  Sir  Robert  Walpole,  which  were  published  in  1798. 
The  part  which  he  took  in  this  heavy  book,  which  does  not 
atone   by  particular  accuracy  for  its   general  stupidity,  was 
of  a  subordinate  order.     He  looked  up  facts,   corrected  the 
proofs,  and  may  have  put  in  an  occasional  note ;  but  no  one 
who  has  read  bis  recognized  works  will  accuse  him  of  writing 
any  part  of  the  text.     The  archdeacon,  however,  though  a  bad 
writer,  seems  to  have   been   a   good  friend.     Mr.  Adolphus 
always  spoke  of  him  with  an  earnestness  of  attachment  which 
could  be  called  forth  only  by  some  very  estimable  qualities. 
Mr.  Adolphus's   first    acknowledged    book    is.    Biographical 
Memoirs  of  the  French  Revolutiony  1799,  2  vols.  8vo.;  a  fair 
and  impartial  work,  considering  the  date,  though  containing 
much  vituperative  matter  which  we  should  not  repeat  in  writing 
of  our  predecessors,  or  even  use  towards  our  contemporaries. 
This  was  speedily  followed  by  The  British  Cabinet,  containing 
Portraits  of  Illustrious  Persons,  with  Biographical  Memoirs^ 
1799,  2  vols.  4to.     Of  this  we  cannot  pretend  to  give  an  ac- 
count, or  to  know  more  than  that  it  was  reprinted  in  1805.     la 
1803  he  published  The  Hiatory  of  England,  from  the  Accession 
of  George  the  Third  to  the  Peace  o/1783,  3  vols.  8vo.     On  this 
and  its  subsequent  expansion  his  literary  fame  must  rest.     It 
has  been  virulently  attacked  by  enemies,  and  less  vigorously 
defended  by  friends  than  it  deserved.     It  has  been  called  '^  a 
pamphlet  disguised  as  history,"  and  various  other  opprobrious 
names  which  are  not  worth  repeating.    There  is  no  disputing 
that  it  is  the  work  of  a  violent  partisan,  a  Tory  of  the  old 
school,  who  thought  George   the  Third   honest,   and  Queen 
Charlotte  handsome.     He  insists  upon  the  non-interference  of 
Lord  Bute  with  the  cabinet  after  his  retirement,  and  various 
other  propositions  so  long  ago  exploded,  that  our  first  impres- 
sion is,  wonder  that  any  one  should  ever  have  believed  or  even 
maintained  them ;  but  on  reading  through  the  book  we  find 
ample  proof  of  fair  intention,  honesty,  and  research.     It  is 
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moreover  a  real  history;  not  a  compilation  from  annual 
registers,  intertwined  with  newspaper  cuttings.  Original  docu- 
ments were  referred  to  with  care ;  day  after  day  was  devoted  to 
wearisome  transcripts  and  researches  in  the  state  paper  office ; 
and  many  facts  were  communicated  by  persons  who  were  able 
to  give  exclusive  information.  To  every  future  historian  this 
will  be  necessary  as  an  original  work.  In  the  notes  we  con- 
tinually meet  '^  from  private  information."  Of  course  he  could 
not  always  say  from  whom  it  came ;  but  though  we  are  con* 
fident  that  nothing  would  have  induced  him  to  state  that  which 
he  did  not  believe,  his  opinion  of  the  relator  was  much  modified 
by  political  feelings.  He  believed  Pitt  to  be  entirely  honest, 
and  Fox  a  rogue.  He  admitted  a  penchant  for  Lord  Sandwich 
''  because  he  was  so  much  abused,"  but  did  not  hold  the  same 
reason  valid  in  the  case  of  Wilkes.  Those  matters,  therefore, 
which  he  states  to  be  ''on  private  information,"  must  be 
received  with  the  qualification  that  though  he  thought  them 
true,  he  was  not  a  very  good  judge  of  the  amount  of  credit  due 
to  the  informers.  Who  they  were  we  do  not  know,  but  have 
beard  him  mention  among  them  the  name  of  one  nobleman,^ 
which,  had  it  been  appended  to  the  statements,  would  have 
made  them  rather  worse  than  anonymous.  His  style  is 
remarkable  for  clearness  and  purity;  free  from  the  buckram  of 
Johnson,  and  above  the  unidiomatic  ''  governess  English " 
which  was  imported  from  Scotland  about  the  end  of  the  last 
century.  The  importance  of  this  work  is  attested  by  one  of 
the  highest  living  authorities  on  history,  especially  when  in 
favour  of  a  Tory  historian.  Professor  Smyth  in  his  lectures 
spoke  highly  of  the  style  and  veracity,  but  he  said  of  each 
important  event,  ''  read  it  in  Adolphus  and  Belsham ;  neither 
without  the  other J^ 

In  the  general  election  of  1802,  a  man  of  fluent  speech  and 
ready  wit  was  wanted  by  Mr.  Mainwaring  in  his  contest  with 
Sir  F.  Burdett  for  the  representation  of  Middlesex.  Mr.  Adolphus 
was  selected,  and  his  reputation  was  at  once  established.  He 
had  nearly  every  requisite  for  the  hustings,  combined  with  an 
extraordinary  constitution  which  seemed  to  defy  excess  of  labour 
over  rest,  and  indeed  almost  .every  other  excess  of  elections. 
When  an  ordinary  man  would  have  sunk  under  the  exertions  of 
one  such  contest,  he  posted  from  Brentford  to  Oxford  to  help 
Lockhart  in  his  attempt  to  free  that  city  from  the  nominees  of 
the  Duke  of  Marlborough.  He  arrived  on  the  nomination  day, 
apparently  exhausted,  at  the  house  of  Lockhart's  chief  supporter, 
after  the  candidates  had  gone  into  the  town-hall.    He  had  time 

>  Lord  Sidmouth. 
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for  half  an  hour's  rest,  when  they  came  out^  and  the  mob  as- 
sembled in  front  of  the  lodgings  of  the  independent  candidate. 
"  What  must  I  say?"  whisper^  he  to  one  of  the  party :  "  Stick 
up  for  the  freedom  of  Oxford,  and  abuse  the  Blenheim  people." 
On  this  scanty  instruction  he  spoke  for  more  than  three  hours 
to  a  mob  by  no  means  favourably  disposed ;  for  the  old  interests 
were  liberal  with  their  liquor.  By  degrees  his  hearers  became 
attentive  and  afterwards  enthusiastic.  He  complimented  them 
on  their  superiority  to  their  guzzling  co-electors.  A  heavy 
thunder-cloud  was  approaching.  '^  Our  candidate/'  said  he, 
"  offers  you  not  Tawney's  nor  Hall's  strong  ale,  but  he  offers 
you  independence  and — the  rain  from  heaven,  and  here  it 
comes*!'^  It  did  come,  and  familiarised  his  hearers  with  the 
element  most  obnoxious  to  the  British  public,  yet  they  remained 
wet  through  till  he  had  done,  and,  while  the  election  lasted, 
roared  for  his  speech  as  soon  as  the  day's  poll  was  declared. 

Probably  this  sort  of  success  induced  him  to  decide  upon 
goin?  to  the  bar,  for  which  purpose  he  entered  as  a  student  of 
the  Inner  Temple  in  1802,  and  was  called  to  the  bar  in  1807. 
He  chqse  the  home  circuit  and  the  London,  Middlesex  and  Old 
Bailey  sessions.  His  connexion  brought  him  business  enough 
for  a  display  of  his  talents,  and  he  soon  came  into  extensive 
and  lucrative  practice, — good  junior  business  on  the  circuit,  and 
parochial  at  Clerkenwell ;  but  the  place  in  which  all  his  greater 
efforts  were  made  was  the  Old  Bailey. 

That  court,  when  he  joined  its  bar,  was  very  different  from 
what  it  is  now.  He  had  men  of  great  ability  to  contend  with. 
Gurney,  Alley  and  Andrews  were  in  possession  of  the  best  busi- 
ness, and  tenacious  of  it ;  but  their  younger  competitor  soon 
came  in  for  his  share.  Gurney  was  more  completely  at  home 
in  the  Old  Bailey  than  elsewhere.  He  knew  the  criminal  law 
pretty  well,  and  had  extraordinary  aptitude  for  seeming  to  know 
more  than  he  knew,  and  to  be  better  than  he  was.     His  great 

J)ower  lay  in  quick  perception  of  facts,  none  of  which  he  erer 
bi^ot,  and  seldom  failed  to  see  their  bearing  on  the  case.  His 
cross-examination  was  judicious  and  sometimes  acute;  his  laa* 
guage  very  good  English,  wholly  unornamented,  but  seldom 
tedious.  His  success  was  not  undeserved,  though  many  bar- 
risters of  equal  talent  and  greater  legal  acquirement  have  not 
reached  the  lead  of  their  sessions.  He  rose  mainly  by  his  ^ra^ 
vity  and  the  skilful  use  of  two  phrases,—"  Hush  !  !*'  "  Mut 

*  This  reads  flatly,  like  most  impromptus  of  the  sort,  but  it  showed  readiness 
and  an  almost  intuitive  knowledge  of  how  much  his  audience  would  bear.  We 
had  this  description  from  a  lady  who  was  in  the  house  from  which  Mr.  Adolphus 
spoke.  It  must  have  been  effecttve,  as  it  remained  in  her  memory  forty-ouree 
years. 
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that  door."  Whenever  he  wished  for  a  moment's  pause  to  col- 
lect his  thoughts,  or  to  give  his  witness  time^  he  affected  to  bear 
a  pin  fall,  and  complained  of  the  noise.  ''  My  lord,  it  is  im- 
p<4sible  for  the  jury  to  hear  what  I  have  to  say,  in  this  con- 
fusion." By  steadily  adhering  to  this  course,  the  ushers  and 
door-keepers  were  forced  to  attend  to  their  duty,  and  those  who 
were  not  familiar  with  the  court,  inferred  that  as  silence  was 
more  complete  while  Mr.  Gurney  was  speaking  he  must  be 
better  worth  listening  to  than  any  other  man.  They  listened ; 
what  they  heard  was  good,  though  not  wonderful.  His  repu- 
tation increased  till  he  rose  to  the  bench. 

Peter  Alley  was  the  more  constant  rival  of  Adolphus.  and 
continued  such  till  his  death.  They  were  generally  mentioned 
together  in  speakin?  of  their  court,  perhaps  from  our  natural 
tendency  to  alliteration,  perhaps  from  having  been  adversaries 
in  a  duel  as  well  as  in  court.  Alley  did  not  affect  business 
beyond  London,  Clerkenwell  and  the  Old  Bailey ;  but  at  these 
places  be  was  in  great  strength.  He  knew  the  criminal  and 
sessions  law  well,  argued  his  points  with  force  and  clearness ; 
spoke  occasionally  with  power,  and  cross-examined  very  ably, 
but  too  roughly,  on  the  assumption  that  his  client  was  an  unfor- 
tunate man  against  whom  the  constables,  magistrates  and  grand 
jury  had  been  prejudiced  by  the  prosecutor.  This  style  was 
sure  to  be  popular  within  the  gaol,  the  residents  of  which  knew 
that,  even  were  the  cases  against  them  too  clear  to  leave  a 
doubt,  they  would  have  a  chance  from  Mr.  Alley's  great  skill 
in  discovering  any  defect  in  the  indictment,  and  the  certainty 
that  their  prosecutors  would  be  roughly  handled.  His  written 
opinions  were  sound  in  law  and  prudent  in  "  advising  generally," 
and  his  manner  of  obtaining  business  scrupulously  honourable 
— perhaps  haughty.  Of  this  he  boasted,  not  without  good 
grounds.  He  would  not  have  interfered  with  another  man's 
client,  and  he  was  rather  jealous  of  any  interference  with  his 
own.  Among  the  sharp  practitioners  who  surrounded  him,  he 
had  now  and  then  ground  of  suspicion.  The  old  court  at 
Clerkenwell  had  a  horse-shoe  table,  at  which  attomies  mixed 
with  barristers,  and  which  might  be  approached  at  each  end. 
The  inconvenience  was  much  complained  of,  and  it  was  said  to 
be  undignified.  The  magistrates  assented  to  a  change.  Two 
rows  of  seats  were  set  apart  for  the  bar,  and  a  table  below  for 
attornies.  Mr.  Alley,  as  leader,  sat  at  the  comer  nearest  the 
door,  so  that  every  attorney,  on  coming  into  court,  was  obliged 
to  pass  him,  and  to  remain  under  his  eye  while  in  it.  His  do- 
sition  was  like  that  of  some  ancient  baron  on  the  Rhine,  who, 
if  the  traders  ventured  to  sail  by,  without  paying  his  dues,  could 
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at  least  give  them  from  his  castle  walls  a  good  pelting.^  He 
was  a  prudent  man  and  made  a  fortune ;  but  though  economical, 
was  generous  in  giving  large  sums  when  really  wanted. 

Andrews  was  more  remarlcable  for  skill  in  getting  business 
than  in  doing  it.  At  Clerkenwell,  on  an  appeal  day,  he  had 
often  more  briefs  than  Alley,  Adolphus  and  Broderick  united. 
He  spoke  and  put  questions  with  considerable  neatness  of  manner 
and  expression,  but  his  matter  was  weak  and  his  questions  in- 
judicious. He  was  good-natured  and  well-mannered,  but  knew 
little  law,  and  was  altogether  illiterate.  His  strength  lay  in 
making  and  keeping  a  connexion. 

Junior  to  these  and  to  Adolphus,  by  some  years,  was  Brode- 
rick,  one  of  the  most  rising  lawyers  of  his  time.  Few  men 
knew  more ;  scarcely  any  applied  their  knowledge  better.  He 
was  acute,  persevering  and  patient.  No  interruption  diverted 
him  from  his  object,  or  made  him  lose  his  perfect  self-command. 
He  spoke  well,  though  not  eloquently,  and  argued  his  legal 
points  with  great  subtlety.  His  chief  defects  were  not  knowing 
when  he  was  beaten,  and  laying  too  much  weight  upon  trifles. 
When  the  judge  had  intimated  an  opinion  against  him,  he  would 
still  go  on,  and  juries  often  thought  that,  when  dwelling  so 
earnestly  on  a  matter  of  bad  law,  he  could  not  have  any  defence 
on  the  merits,  and  when  he  came  to  address  them,  had  conceived 
a  prejudice  which  his  ingenuity  often  failed  to  remove, 

'  The  duel  did  not  put  an  end  to  forensic  rivalry,  for  attomies  will  take  the 
best  men  they  can  get ;  but,  it  being  understood  that  the  same  parties  ought  not 
to  fight  twice,  the  disputes  in  court  were  greatly  mitigated.  Alley  bore  beating 
badly,  and  when  he  had  had  much  of  it,  be  would  describe  the  duel  in  nearly 
these  words:  "  It  was  all  my  fault,  sir.  My  brother,  Captain  Alley,  uxiderstood 
the  thing.  We  tossed  up  for  position,  and  I  won.  There  he  was,  sir,  \7ith  his 
back  to  the  entrance  of  a  sand-pit,  and  the  sun  shining  full  in  his  eyes.  I 
thought  of  making  short  work,  and  I  fired  at  his  head,  and  missed  him.  If  I 
bad  fired  at  his  d — d  pot  belly  I  could  not  have  missed ;  and  he  would  not  bare 
been  here  to-day  to  do  this.*  He  hit  me.  but  that  was  mere  accident"  This 
looks  malicious,  but  it  was  transient.  By  the  time  Alley  had  taken  his  wig  off 
and  put  on  his  hat,  the  regret  had  ceased. 

Alley  was  punctilious  as  to  every  body  being  in  his  proper  place.  His  usual 
address  to  the  usher  was,  "  Keep  this  space  clear ;  I  shall  be  poisoned.  Gin 
and  cheese  second-hand  will  be  the  death  of  me."  One  day,  after  the  usher 
had  done  his  duty  of  turning  out  the  rabble  and  resisting  the  entrance  of  more, 
a  young  man  in  the  costume  of  a  Clerkenwell  solicitor, — coat  buttoned  to  the 
chin,  linen  not  visible, — with  a  brief  in  his  hand,  nodded  to  Alley.  '«  Usher, 
why  do  you  stand  staring  about  you  there  ?  You  let  in  all  the  blackguards,  and 
keep  out  gentlemen  who  are  coming  on  business.  Let  this  genueman  in." 
The  gentleman,  on  being  admitted,  went  boldly  to  Alley,  "  Please,  sir,  is  your 
name  Phillips  t"  "  Get  out,  sir,  how  dare  you  come  under  my  nose,  smduing 
of  gin,  cheese  and  onions?    Do  you  want  to  poison  me,  you  rufiian." 

*  **Thu*'  being  some  such  matter  as  whether  a  conviction  should  be  quashed  with, 
or  without  costs. 


at  the  Old  Bailey.  61 

Bolland  may  also  be  noticed  here^  rather  as  a  contemporary 
in  good  practice  than  as  a  rival.  He  was  one  of  the  city  pleaders, 
and  had  a  large  connexion.  His  business  was  of  the  best  order, 
and  unsought.  He  did  it  well  and  equably ;  never  so  as  to  make 
his  adversary's  attorney  exclaim  **  i  wish  I  had  retained  Mr, 
Bolland/'  or  his  own  wish  that  he  had  not.  When  speeches 
were  not  allowed  to  be  made  for  prisoners,  his  statements  of 
cases  for  the  prosecution  were  models  of  fairness,  leaning,  as 
perhaps  was  right  then,  rather  largely  to  the  side  of  mercy.  No 
attack,  however  coarse  or  unprovoked,  disturbed  his  serenity,  or 
induced  him  to  retaliate.  Perhaps  he  never  got  a  brief  by  his 
display  in  court,  and  certainly  never  by  his  urgency  out  of  it ; 
yet^  measured,  not  by  the  amount  of  noise,  but  by  verdicts,  he 
was  a  successful  practitioner.  His  high  character  and  mild  dig- 
nity impressed  court  and  jury  in  his  favour.  It  was  known  that 
he  would  not  keep  up  a  prosecution  if  he  thought  the  prisoner 
ought  to  be  acquitted.  He  was  often  opposed  to  Adolphus; 
we  believe  they  never  had  a  serious  dispute. 

All  the  business  of  the  Old  Bailey  was  then  transacted  in  one 
court.  The  judges  went  there  to  try  the  most  important  cases, 
and  the  rest  were  disposed  of  by  the  recorder  and  common  Ser- 
jeant. Increase  of  business  made  an  additional  court  expedient, 
and  the  appointment  of  a  deputy  recorder  made  a  new  job.  By 
this  time  and  money  are  saved,  but  it  is  doubtful  whether  sucn 
saving  is  not  more  than  counterbalanced  by  the  further  exhi- 
bition of  the  city  judges.  Whoever  has  doubts  of  the  propriety 
of  vesting  judicial  appointments  in  the  crown,  may  remove  them 
by  a  visit  to  the  city.  His  first  feeling  will  perhaps  be  in- 
dignation at  the  slovenly  haste  with  which  the  cases  are  got 
over ;  but  this  will  yield  to  the  conviction  that  by  merely  allow- 
ing more  time  they  would  not  be  done  better.  Let  him  then 
look  in  at  a  sitting  of  the  common  council,  and  after  inspecting 
the  corporation, — it  is  hardly  necessary  to  hear,  the  view  will  be 
enough, — he  will  wonder,  not  at  the  ordinary  incompetency  of 
their  judges,  but  that  so  many  able  and  honourable  men  should 
have  been  chosen.  The  importance  of  having  no  one  on  the 
bench  who  is  not  a  lawyer  and  a  gentleman,  cannot  be  over- 
rated. A  regiment  is  not  more  affected  by  the  character  of  its 
colonel,  than  the  bar  by  that  of  its  judges.^ 

I  «  por  eso,  lo  digo,  amigo, 
Y  pues  verdades  no  callo, 
Aunque  de  Christiana  ley, 
£n  tierra  que  es  moro  el  rev, 
Tambien  lo  sera  el  vasallo.' 

L.  de  V$ga — El  Maycratgo  Dudato, 
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The  Old  Bailey  never  was  under  the  discipline  of  a  bar  mess. 
At  it  every  man  did  what  seemed  good  or  profitable  in  his  own 
eyes.  Nothing  short  of  being  disbarred  prevented  his  being 
heard,  and  there  was  no  puqishment  for  obtaining  business  irre- 
gularly, except  professional  disapprobation.  In  such  a  state  of 
anarchy  it  might  be  expected  that  some  dishonourable  prac- 
titioners would  spring  up;  it  is  much  to  the  honour  of  the 
English  bar  that  they  were  so  few. 

A  court  sitting  from  nine  a.  m.  to  nine  p.  m.  must  have  time 
for  refreshment.  At  the  Old  Bailey  were  two  dinners,  one  at 
three  for  the  judges  and  officers  who  were  to  sit  in  the  evening; 
another  at  five  for  those  who  had  finished  their  morning's  woriL 
In  the  olden  times  of  city  hospitality,  invitations  to  the  bar 
were  given  so  profusely  that  many  sent  their  wigs  and  gowns 
just  before  dinner*time,  and  merely  looked  into  court,  where,  if 
not  invited,  they  assumed  to  be  so,  walked  into  the  waiting- 
room  and  up-stairs  to  the  dinner.  This  became  so  intolerable 
that  the  sherifis  very  properly  checked  it,  but  gave  general  in- 
vitations to  the  leading  counsel,  and  special  to  others,  with  gieat 
liberality.  The  dinners  were  good,  the  wines  abundant,  and 
the  results  visible  at  the  evening  sittings.  A  barrister  who  had 
been  cross-examining,  and  speaking  for  eight  hours,  was  not  un- 
likely to  take  more  than  a  little  wine  for  his  stomach's  sake,  and 
was  sometimes  called  down  to  defend  a  prisoner  without  any 
very  clear  notion  that  he  was  not  to  prosecute.  The  juries  who 
came  to  sit  at  five,  of  course  had  dined,  and  living  men  have 
seen  a  judge  (not  one  of  the  fifteen)  descend  the  stairs,  holding 
fast  by  the  bannisters,  not  in  wantonness  of  care,  and  after- 
wards trying  prisoners,  when  unable  to  read  the  depositions 
accurately,  or  to  understand  the  witnesses'  answers,  yet  getting 
throi^h  the  work  from  memory  and  habit.^  The  witnesses 
who  nad  been  waiting  all  the  aay  in  the  Old  Bailey  public* 
houses,  were  often  very  drunk.  One  alderman  must  always  be 
in  the  court;  nobody  knows  why,  but  such  is  the  law,  and  his 
worship  was  frequently  in  a  state  of  modified  sobriety.  Quarrek 
of  the  most  discreditable  order  might  be  expected  from  a  court 
so  composed.     It  is  better  not  to  attempt  a  description  of  the 

*  The  following  instance  of  tiie  force  of  habit  occnrred  at  an  evening  sitting 
in  the  new  court : 

Court  to  policeman — **  Were  you  in  Tooley  Street  ou  the  evening  of  the 
24th  r—"  No,  my  lord." 

"  Did  any  thing  there  attract  your  attention  T— "  No,  my  lord.". 

"  Wbat  Old  you  do  upon  that?'' 

In  justice  to  the  memory  of  that  eminent  judge,  we  are  bound  to  say  that, 
having  observed  him  often  before  and  after  dinner,  we  never  saw  him  the  wdn$ 
for  liquor. 
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rows.  Those  wbo  have  been  present  at  them  will  remember ; 
those  who  have  not  would  disbelieve.  Within  the  last  twelve 
months  the  evening  sittings  have  been  abolished,  not  without 
considerable  reluctance  on  the  part  of  the  corporation.  The 
court  usually  adjourns  about  five. 

There  is  an  anile  fable  which,  being  appropriate  and  not  long, 
we  repeat.  The  ermine,  the  beaver  and  the  wolf  set  out  to 
make  their  way  together  in  search  of  fortune.  They  came  to  a 
deep  ditch,  full  of  mud  and  venemous  reptiles.  The  ermine 
drew  back,  afraid  to  soil  her  fur.  The  beaver  said  he  was  a 
good  architect,  and  would  build  a  bridge  over  the  ditch  if  they 
wouM  wait  a  few  months.  The  wolf  leaped  in,  and,  though 
splashed  by  the  dirt  and  stung  by  the  vermin,  arrived  at  the 
other  side,  and  shaking  himself,  exclaimed  to  his  companions, 
*'  Learn  from  me  how  people  make  their  way."  In  this  style 
Mr.  Adolphus  made  his  way  to  the  head  of  the  Old  Bailey  bar, 
not  free  from  splashes  and  stings,  but  in  a  bold  straightforward 
course,  without  circuity  or  tunnelling.  He  was  often  rash  and 
hasty ;  never  Iriekish.  He  was  at  no  pains  to  conceal  his  faults 
or  to  advertise  his  good  qualities.  Both  were  manifested  with- 
out effort.  His  success  was  due  to  his  merit  alone.  He  was 
not  retained  in  government  prosecutions  till  leaving  him  out 
would  have  been  not  only  invidious  but  injudicious.  It  has 
often  been  asked  why  a  Tory  government  did  nothing  for  so 
thorough-going  a  supporter.  The  answer  perhaps  is,  that  a 
government,  whatever  its  politics  may  be,  has  seldom  more  than 
enough  places  for  those  who  are  dubious  and  those  who  are 
ui^ent.  Adolphus  was  neither.  His  public  life  from  his  call 
to  the  bar  affords  little  to  write  upon.  His  speeches  have  not 
been  preserved,  except  in  a  few  state  trials.  Those  given  by 
the  newspapers  are  necessarily  imperfect.  His  delivery  was 
rapid,  and  though  every  word  was  distinctly  uttered,  none  but 
a  first-rate  short-hand  writer  could  keep  up  with  hhn.  The 
best  specimen  of  his  eloquence  and  ingenuity  is  to  be  found  in 
his  defence  of  Thistlewood,  Ings  and  their  accomplices,  on  their 
trials  for  high  treason,  April  17,  1820.  It  is  in  Howell's  State 
Trials,  vol.  xxxiii.  p.  850 — 894.  Taking  into  consideration  the 
difficulties  of  the  case,  the  short  time  he  had  for  preparation, 
being  assigned,  not  retained,  and  having  sat  up  tne  whole  of 
the  previous  night  to  master  the  facts,  we  may  call  this  one  of 
the  most  admirable  pieces  of  forensic  eloquence  extant.  Bold- 
ness and  subtlety  were  exquisitely  combined.  The  admissicms 
that  the  prisoners  were  probably  guilty  of  murder,  and  cer- 
tainly had  plotted  the  destruction  of  ministers  at  a  cabinet 
dinner,  were  made  subservient  to  the  only  chance  he  had^  which 
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was  to  persuade  the  jury  that  th^ir  object  was  plander,  not 
revolution.  Nothing  can  be  happier  than  his  comment  on  the 
evidence  of  Adams,  the  accomplice^  and  his  description  of 
London  in  possession  of  twenty-five  bold  men ;  the  ports  closed, 
the  high  roads  stopped,  the  cannon  seized  without  a  horse  to 
draw  them,  and  the  provisional  government  sitting  at  the  Man- 
sion House,  supposing  that  it  did  not  lose  its  way  tn  the  pas- 
sages. The  speech,  though  long,  deserves  attentive  perusal. 
As  the  prisoners  were  tried  separately,  he  had  to  make  three 
more  speeches  on  the  same  facts.  They  may  be  read  profitably 
even  after  the  first ;  for  though  necessarily  deficient  in  novelty, 
they  show  great  adroitness  in  applying  every  fresh  inctdent^ 
and  have  a  variety  which  could  be  given  only  by  a  man  of 
genius.  It  can  hardly  be  said  that  he  owed  any  of  bis  business 
to  his  politics.  He  had  a  general  retainer  from  the  Baak  and 
the  Society  for  the  Suppression  of  Vice ;  bat  these  would  pix)'- 
bably  have  been  given  to  a  Whig  of  equal  eminence.  The 
Constitutional  Association  of  1820,  perhaps,  would  not  have 
retained  a  Whig,  but  their  patronage  was  neither  great  tkOt 
lasting.  They  tried  to  crush  some  very  insignificant  p«ifalisbers, 
got  the  nickname  of  '^  The  Bridge  Street  Gang/*  and  were  biased 
out  of  existence. 

Mn  Adolphus  retained  the  lead  at  the  Old  Bailey  till  bis 
health  began  to  decline,  and  severe  illness  obliged  him  to  be 
occasionally  absent.  Of  the  lower  order  of  practice  there  he 
never  had  much.  When  he  joined  that  bar,  there  was  an  nn« 
derstanding  that  men  in  good  business  should  not  take  guinea 
briefs.  There  was  no  rule,  but  each  did  what  be  thought, 
or  wished  others  to  think,  fair  and  decorous.  Adolphus  most 
handsomely  declined  the  guineas  in  his  second  session*  We 
believe  he  was  the  last  man  of  eminence  who  did  so.  Cer* 
tainly  for  many  years  the  practice  was,  and  probably  still  is>  to 
refuse  no  ^inea.  His  eye-sight  began  to  nul,  and  about  tea 
years  ago  he  underwent  the  operation  of  coaching.  This  eti-» 
forced  a  long  absence,  and  consequent  loss  of  busiaessy  but 
whenever  able  to  attend  the  court,  he  was  sure  of  being  em* 
ployed.  Bodily  infirmity  alone  disqualified  him.  His  .inteUeot 
was  as  strong  and  as  acute  as  ever,  though  his  voice  bad  some- 
what failed,  and  his  power  of  bearing  fatigue  was  diminished. 
The  change  became  apparent  about  1834,  when  the  Old  Baiky 
was  converted  into  the  Central  Criminal  Court,  of  which^  and 
its  management  and  bar^  we  do  not  purpose  to  write  now.  He 
was  frequency  unable  to  ^o  the  whole  of  his  circuity  and  de- 
voted the  greater  part  of  bis  time  to  his  History  of  the  Reiffm 
of  George  the  Thirds  re-writing  his  first  three  volumes,  and 
intending  to  complete  the  work  in  eight,  of  which,  however,  he 
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lived  to  publish  only  seven.  Under  the  severest  inflictions  of 
^ease  he  continued  cheerful,  bearing  the  most  painful  opera- 
tions without  shrinking,  and  the  most  dangerous  without  fear. 
For  the  last  two  years  his  health  had  not  become  worse,  but  his 
strength,  as  might  have  been  expected  with  so  much  sickness 
and  an  approximation  to  fourscore  years,  declined.  His  death, 
however,  was  unexpected.  It  occurred  at  the  house  of  his  son, 
Mr.  J.  L.  Adolphus,  in  Montague  Street,  Russell  Square,  on  the 
16th  July,  1846.1 

We  have  already  noticed  his  chief  qualifications  for  the  bar. 
It  may  be  added,  that  his  style  was  remarkably  pure  and  simple. 
He  used  no  words  too  recondite  for  the  comprehension  of.  a 
jury ;  no  involution  of  sentences ;  and  no  sacrifice  of  matter 
for  the  sake  of  point.  He  was  persuasive  rather  than  com- 
manding; but  occasionally  rose  into  eloquence  of  a  high  order 
when  he  had  to  denounce  any  indirect  or  dishonourable  prac- 
tice. He  indulged  sparingly  in  metaphor  or  imagery,  which 
probably  accounts  for  the  little  impression  left,  as  compared 
with  the  great  impression  made  by  his  speeches.  His  aefect 
was,  insufficient  command  of  temper.  A  little  rudeness  pro- 
voked him,  and  in  the  Old  Bailey  and  its  dependencies  he  was 
sure  to  meet  with  much.  When  attacked,-  he  retaliated  with 
a  good  will  and  vigour  which  often  exceeded  the  bounds  of 
propriety;  but  in  the  many  altercations  in  which  he  was 
engagea,  he  was  seldom,  if  ever,  the  aggressor.  To  a  cour- 
teous opponent  he  was  never  deficient  m  courtesy;  to  his 
junior  in  the  case  he  was  invariably  kind  and  considerate.  We 
do  not  purpose  to  collect  the  numerous  good  things  said  by 
him  at  the  bar;  but  one,  as  an  instance  of  readiness  and 
double  hitting,  must  not  be  omitted.  Many  remember,  and  all 
have  heard,  how  Mr.  Scarlett  used  to  govern  the  Court  of 
King's  Bench.  It  was  marvellous  to  see  how  such  Judges  as 
Abbott,  Bailey,  Holroyd,  and  Littledale,  submitted  to  the  dic- 
tation of  the  great  Nisi  Prius  leader,  and  after  every  transient 
attempt  to  resume  their  authority,  yielded  with  patience  which 
seemed  like  asking  permission  to  be  kicked  again.  On  one 
occasion,  when  Scarlett  and  Adolphus  were  on  opposite  sides, 
the  former,  after  snubbing  the  counsel  and  over-ruling  the 
court,  inquired,  "  Are  you  aware,  Sir,  that  you  are  not  at  the 
Old  Bailey?"  **  I  am.  Sir,  for  there  the  judge  presides,  not  the 
counsel." 

'  His  strength  of  constitution  must  have  been  wonderful,  as  he  not  only  sub- 
mitted to  whatever  was  ordered  by  his  physicians,  but  was  a  patron  of  quacks. 
Retained  for  St.  John  Long,  he  became  a  patient,  and  not  only  survived,  but 
briieved  himself  cured  by  him. 
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Mr.  Adolphus,  in  Term,  frequently  dined  in  the  Inner  Temple 
HalL  Perhaps  a  more  agreeable  dinner  companion  never  sat 
there.  His  stores  of  reading  and  experience  seemed  inexhaust- 
ible ;  and  he  was  singularly  free  from  the  senile  fault  of  self- 
repetition.  Except  upon  subjects  connected  with  his  own 
history,  his  knowledge  was  diffuse  rather  than  profound; 
indeed  such  as  might  have  remained  in  so  retentive  a  memory 
after  merely  reading  for  amusement.  He  had  probably  read 
more  than  any  man  of  the  French  memoirs,  ana\  novels  and 
pamphlets  of  the  last  century,  especially  those  about  the  time 
of  the  revolution.  He  was  a  good  Latin  scholar ;  acquainted 
with  the  best  classics,  but  more  familiar  with  the  modem 
Latinity  of  Erasmus,  Owen,  Poggius,  Frischlinus,  Dedekind, 
and  the  like,  whom  he  quoted  most  aptly.  He  had  read  the 
best  Italian  writers,  and  he  seemed  to  know  all  the  English 
literature  of  the  last  century  that  was  good  for  any  thing,  and 
much  that  was  not.  In  a  notice  of  him  in  a  daily  paper  it  is 
stated  that  ^'he  was  familiar  with  German  theology,  Scotch 
metaphysics,  and  the  philosophy  of  Ka^it,  Fichte,  and  Scheie 
ling.  It  may  be  observed  that  the  last  three  names  run  very 
well  together,  and  are  often  put  as  "the  German  metaphy- 
sicians, though  the  classification  is  not  much  more  appropriate 
than  "  Horsley,  Priestley,  and  Paine,  the  English  theologians." 
He  used  to  say  that  he  never  read  any  metaphysics  beyond  a 
few  chapters  of  Locke,  and  a  story  which  he  tola  will  show  that 
his  knowledge  of  Oerman  was  hardly  enough  for  reading  those 
not  very  easy  writers.  One  day,  in  a  crowd,  he  exclaimed 
"  Sapperment  der  TeufelT  upon  which  a  gentleman  addressed 
him  in  German.  "  Excuse  me,"  said  he,  "  for  not  answering 
you.  I  have  already  used  the  only  three  words  which  I  know 
of  that  language."  "  Indeed !  you  pronounced  them  like  a 
native." 

He  had  national,  as  well  as  political,  prejudices.  He  hated 
all  Frenchmen,  all  Irishmen,  all  papists,  and  all  dissenters, 
that  is,  in  the  abstract;  for  whenever  an  opportunity  of  showing 
kindness  to  any  individual  of  these  detested  classes  occurred, 
no  man  was  more  ready  with  his  purse  or  his  exertions,  none 
more  blind  to  seeing  any  thing  which  might  check  the  free  use 
of  either. 

In  the  Temple  hall  his  place  will  not  soon  be  filled ;  for, 
without  intending  any  disrespect  to  the  gentlemen  who  dine 
there,  none  has  yet  indicated  those  instructive  and  amusing 
powers  which  promise,  at  the  age  of  eighty,  to  induce  civilised 
men  to  feed,  a  la  cannibale  Anglais,  on  joints,  for  the  pleasure 
of  his  company. 
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By  his  own  family  and  connections,  Mr.  Adolphus  was 
beloved  and  respected  as  much  as  possible.  Without  entering 
into  the  details  of  private  life,  we  may  say  that  we  saw  enough 
of  him  not  to  be  surprised  at  this,  and  to  doubt  whether  any 
one  ever  deserved  it  more. 

It  remains  to  mention  the  other  works  which  bear  his  name : 

The  History  of  France  from  1790  to  the  Peace  of  1802, 
1803.    2vols.  8vo. 

Observations  on  the  Vagrant  Act  and  some  other  Statutes^ 
and  on  the  Powers  and  Duties  of  Justices  of  the  Peace, 
1824.  8vo. 

Memoirs  of  John  Bannister,  Comedian.     1829.    2  vols.  8vo. 

Of  the  History  of  France  and  the  pamphlet  on  the  Vagrant 
Act  we  do  not  profess  any  knowledge.  2%e  Memoirs  of  Ban'- 
nisteris  one  of  the  best  books  of  its  class.  The  actual  life  of 
Bannister,  which  was  attended  with  fewer  vicissitudes  than 
usual  to  members  of  his  profession,  might  have  been  comprised 
in  a  moderately  sized  duodecimo,  but  it  would  then  have  been 
insufl^rably  dull.  By  giving  anecdotes  of  Bannister's  contem* 
poraries,  and  short  unlaboured  criticisms  on  the  plays  in  which 
ne  appeared,  it  is  made  very  interesting.  Associating  with 
men  of  letters  and  men  of  pleasure,  much  amusing  matter  fell 
in  the  author's  way,  and  he  used  it  judiciously.  His  appre- 
ciation of  dramatic  and  literary  merit  was  excellent.  The  style 
of  these  memoirs  is  easy  throughout,  but  never  slovenly ;  and 
though  two  octavos  are  filled  there  is  no  sign  of  bookmaking. 

In  1793  Mr.  Adolphus  married  Miss  Leycester,  of  White 
Place,  Berks,  whom  he  survived  about  two  years.  The  fruits 
of  this  union  were  a  son  and  daughter,  Mr.  John  Leycester 
Adolphus  of  the  northern  circuit,  and  Miss  Emily  Adolphus, 
authoress  of  two  clever  poems,  ^^  The  Royal  Christening  Cake/' 
and  "The  Royal  Umbrella/' 
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(    68    ) 
Art.  III.— ADULTERY  AND  DIVORCE. 


In  ancient  times  adultery  was  inquirable  at  tourns  and  leete^  and 
punishable  by  fine  and  imprisonment ;  but  at  the  presient  day 
this  offence  belongs  to  the  ecclesiastical  courts,  and  the  tein- 

Soral  courts  do  not  take  any  cognizance  of  it  as  a  public  wropg. 
evei-^t  attempts  indeed  have  been  made  by  the  legislature  to. 
bring  this  offence  within  the  pale  of  criminal  jurisdictioni  but 
they  have  for  the  most  part  been  wholly  ineffectual.  (Selwyn's. 
Nisi  Prius,  title  Adultery.) 

Adultery  seems  to  have  been  considered,  amongat  mo^t 
nations,  to  have  consisted  in  having  intercourse  with  a  xnairied 
woman  during  her  husband's  life;  we  shall  use  the  word  in  the 
sense  of  having  knowingly  committed  such  an  offence. 

The  greater  part  of  the  nations  of  antiquity  restrained  it 
with  igreat  severity,  upon  the  ground,  it  may  be  presumed,  that 
by  marriage  the  paternity  of  all  children  born  ot  the  particular 
woman  is  imposed  upon  the  man,  and  that  it  is,  therefore,  but 
just  that  all  others  should  be  prevented  from  having  that 
intercourse  with  her  which  would  load  to  the  production  of 
children. 

Amongst  the  Jews  both  the  adulterer  and  adulteress  were,  bv 
the  law  of  Moses,  punishable  with  death  (Deuteronomy,  c*2z, 
v,  22) ;  but  in  the  latter  period  of  the  history  of  that  nation 
there  are  but  few  instances  of  this  sentence  having  been  carried 
into  effect,  recourse  being  usually  had  to  a  bill  or  divorcem^nti 
which  the  law  of  Moses  also  permitted,  Deuteronomy  c.24, 
v.l — 4.  By  the  Turkish  law,  at  the  present  day,  the  offence 
is  capital ;  but  the  proof  required  is  so  stringent,  that  only  oae 
instance  is  recorded  of  an  execution  having  taken  place. 

By  the  lex  Julia  de  adulteriis  coercendis,  the  adulterer  and 
adulteress  were  both  banished,  and  the  former  deprived  of  half 
his  property,  the  latter  of  half  her  dower. 

By  tne  laws  of  Athens  it  appears  that  the  husband  was 
entitled  to  claim  a  heavy  fine  from  the  adulterer,  from  which 
the  latter  was  allowed  an  appeal  to  officers  called  Thesmo- 
thetse;  but  in  case  the  crime  was  proved  against  him,  these  liad 
the  power  of  delivering*  him  over  to  the  husband,  to  be  punished 
by  him  to  any  extent  short  of  death  or  maiming. 

By  the  legislation  of  Justinian  (Nov.  134,  c.  10),  the  offence 
in  the  adulterer  was  made  capital,  and  the  adulteress,  having 
been  whipped,  was  imprisoned  in  a  convent;  and  if  her  huft- 
band  did  not  release  her  before  the  expiration  of  two  year^,  she 
was  compelled  to  take  the  vows,  and  remain  there  for  life. 
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There  was  a  law  amongst  the  LcTcrians  (see  Valerius  Max. 
1. 6,  c.  6,)  which  punished  adultery  by  depriving  the  male 
ofiender  of  sight ;  and  in  some  nations,  even  at  the  present 
day,  the  penalty  is  castration  or  other  mutilation.  From  these 
instances  it  appears  that  we  have  ample  authority  upon  which  to 
proceed  in  making  this  offence  cognizable  by  the  criminal  courts. 
And  indeed  it  would  be  diflScult  to  name  any  act  more  pernicious 
to  society  than  one  which  strikes  at  the  most  vital  sources  of 
8cx:lal  happiness.  Of  all  the  temptations  which  can  induce  a 
man  to  take  upon  himself  the  personal  vindication  of  his 
wrongs,  this  is  certainly  the  greatest;  and  few  (though  nothing 
is  more  inconsistent  with  the  principles  of  social  order  than  the 
gratification  of  individual  revenge)  will  condemn  him  who 
avails  himself  of  the  forms  of  society  to  call  on  the  seducer  of 
bis  wife  to  meet  him  in  mortal  combat.  Had  the  husband^^s 
person  or  property  been  attacked,  had  his  wife's  paramour  pei^ 
sdaded  her  to  commit  suicide,  the  public  woula  demai^d  the 
pnnisfament  of  the  offender ;  yet  in  neither  case  is  the  mischief 
to  the  community,  considered  as  such,  greater.  Some  urge  as 
a  reason  against  making  adultery  a  criminal  offeace,  that  it 
freouently  arises  from  the  fault  of  the  husband ;  others,  that  the 
male  offender  is  often  led  to  the  commission  of  the  act  by  the 
blandishments  of  his  female  accomplice.  Is  either  of  these  a 
,  legal  defence  to  an  action  of  crim.  con.  ?  They  furnish  ground  for 
rraucing  the  damages,  but  they  cannot  be  pleaded  in  bar  of  the 
action.  Let  them  then  be  urged  in  mitigation  of  punishment^ 
bat  let  not  the  crime  go  altogether  unpunished,  as  if  children 
and  parents,  indeed  all  the  relations  of  a  woman,  are  not  intch 
rested,  though  not  to  so  great  a  degree  as  her  husband,  in  prer 
senriiig  her  from  the  seducer's  arts. 

There  are  those  who  consider  the  check  at  present  imposed 
b^  society  upon  this  offence  as  sufficient.  It  may  be  that  in 
the  woman's  case  no  greater  punishment  could  be  inflicted ; 

'       *' that -she  who  had  renotfnced  ' 

Her  .sex's  honour,  was  renotinoed  herself 
By  all  that  prized  it  5*'  ' 

bui  H  is  questionable  whether  the  consequences  of  her  guilt 
present  themselves  to  the  mind  of  the  falling  woman  in  the 
same  way  as  she  would  view  a  well  known  degrading  punish- 
ment, imposed  by  law  upon  her  for  the  commission  of  her 
offence ;  or  if  so,  whether  she  does  not  rebel  against  the 
"  wholesome  rigour "  of  those  arbitrary  laws  imposed  by  her 
own  sex,  whom,  she  alleges  to  herself,  are  prevented,  if  indeed 
they  have  been,  from  the  commission  of  her  crime,  by  want 
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of  opportunityy  or  a  fear  of  that  opinion  which  she  has 
herself  dared  to  defy.  At  all  events,  what  check  is  placed 
upon  the  male?  It  be  is  a  poor  man  does  he  receive  leas 
wages?  Is  he  less  able  to  obtain  work?  Is  he  excluded 
from  the  company  of  those  of  his  own  class  and  sex?  Or 
at  those  merry-makings  where  the  different  sexes  of  the  lower 
classes  meet,  is  he  denied  admission?  If  he  is  by  birth  a 
gentleman,  will  the  fear  of  damages  or  a  challenge  deter 
him?  There  are  comparatively  few  cases  in  which  damages 
are  enormous;  some  ground  can  generally  be  found  for 
lowering  them;  besides,  to  a  man  of  fortune,  or  one  whose 
poverty  is  his  protection,  damages  have  no  terror.  And  where 
these  have  been  assessed  and  paid,  in  case  the  seducer  is  forta- 
nate  enough  to  escape  unscathed  from  the  bullet  of  the  exas- 
[)erated  husband,  and  prudent  enough  to  keep  out  of  the  way 
till  the  afiair  has  in  some  degree  blown  over,  he  will  be  wel- 
comed again,  not  alone  amongst  his  male  associates,  but 
women,  and  women  too  of  unblemished  character,  whose  cold 
look  would  be  sufficient  to  drive  forth  from  society  any  of  their 
own  sex  against  whose  character  the  least  whisper  bad  been 
raised,  greet  Jiim  with  an  affected  ignorance  of  the  cause  of  bis 
temporary  absence  from  their  circles. 

Seeing  then  that  this  offence  has  all  the  characteristics  of 
crime,  that  there  is  at  present  no  sufficient  check  to  prevent  its. 
commission,  let  us  inquire  whether  the  law  should  inflict  any 
and  what  punishment  upon  the  guilty  parties. 

We  should  premise,  that  in  all  trials  for  adultery  the  opinion 
of  the  jury  should  be  taken,  with  a  view  to  the  divorce  of  which 
we  shall  presently  speak,  as  to  whether  the  conduct  of  the 
husband  has  been  such  as  to  lead  to  the  commission  of  the 
offence.  Should  they  find  connivance  it  might  be  proper  that 
he  too  should  be  made  amenable  to  the  law. 

We  must  bear  in  mind  that  the  punishment  should  only  be 
severe  enough  to  prevent  the  commission  of  the  crime ;  for  in 
this  country  punishment  is  preventive  and  by  way  of  example. 
And  in  the  case  of  the  female  offender,  we  think  imprisonment, 
for  a  term  not  exceeding  two  years,  at  present  imposed. 

For  the  somewhat  cognate  offence  of  bigamy  a  deprivation 
of  all  interest  in  whatever  property  may  have  been  settled  to 
her  separate  use,  or  to  her  husband  and  herself  during  their 
joint  lives  with  survivorship  to  her,  as  if  she  had  actually  died, 
will  not  be  too  severe  a  punishment.  To  prevent  the  necessity 
of  her  being  driven  to  prostitution  as  a  means  of  livelihood, 
we  would  suggest  that  a  small  settlement,  sufficient  for  her 
maintenance,  should  be  made  upon  her,  to  be  raised  by  a  fine 
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to  be  imposed  upon  the  male  criminal,  which  might  be  paid 
by  so  much  per  week,  where  he  is  living  on  the  proceeds  of 
his  labour,  in  addition  to  this  fine  we  propose  that  he  too 
should  be  imprisoned  for  a  space  of  time  not  exceeding  two 
years,  with  six  months  hard  labour  at  least,  and  with  or  with- 
out whipping,  at  the  discretion  of  the  presiding  judge.  This 
will,  we  think,  be  sufficient  to  make  offenders  pause  before  they 
invade  the  sanctity  of  domestic  life,  and  their  having  sufiered 
such  a  punishment  will  certainly  degrade  them  from  their 
position  in  society  far  more  than  any  thmg  which  society,  if  left 
to  itself,  can  do,  and  is  nevertheless  not  so  severe  as  to  induce 
jurors  to  require  stringency  of  proof  not  ordinarily  attainable. 
When  the  offending  party  has  peculiar  opportunities  of  entree 
into  families,  as  in  case  of  men  themselves  married,  medical 
men,  and  the  cler^,  we  would  suggest  that  the  punishment 
should  be  increased  to  transportation. 

One  other  point  remains  to  be  touched  upon, — how  far  the 
present  action  for  damages  should  be  allowed  to  the  husband, 
in  case  adultery  should  be  made  cognizable  by  criminal  courts. 
We  think  that  such  action  should  not  be  allowed  until  a 
divorce,  as  to  which  we  propose  forthwith  to  speak,  shall  have 
been  granted ;  and  that  in  awarding  damages  the  feelings  of 
the  husband  should  not  be  taken  into  consideration,  but  that 
where  the  wife  assisted  her  husband  in  his  business  or  in  the 
management  of  his  house,  when,  in  fact,  there  is  an  actual  loss 
of  service  to  him  which  a  hired  assistant  or  servant  can  supply, 
in  such  case,  damages  to  the  extent  of  the  wages  of  sucn  a 
person  for  a  reasonable  time  should,  we  think,  be  recovered 
from  the  adulterer. 

One  of  the  great  benefits  of  rendering  adultery  criminally 
punishable  is,  that  it  will  render  it  a  vulgar  ofience,  and  this 
will  deter  its  commission  in  the  higher  classes ;  whilst  it  will 
afford  accessible  redress  to  those  of  the  lower  classes  who 
suffer  from  it.  This  is  not  the  case  at  present ;  an  action  is 
wholly  out  of  the  question  in  the  case  of  a  poor  man :  and 
this  absence  of  available  legal  remedy  tends  to  the  perpetration 
of  violence,  which  affords  another  very  cogent  argument  for  a 
change  in  the  law.^ 

'  A  bill,  having  for  its  object  the  punishment  of  adultery  and  the  prohibition 
of  the  subsequent  marriage  of  the  guilty  parties,  was,  on  May  16th,  1800, 
introduced  into  the  House  of  Lords  by  Lord  Auckland.  After  a  long  debate, 
in  which  the  dukes  of  Clarence  and  Cumberland  (the  latter's  maiden  attempt), 
spoke  against  the  bill,  it  was  carried  on  the  third  reading  on  May  23d. 
Contents,  77 ;  noncontents,  69. 

It  was  debated  in  the  Commons  on  the  26th  of  the  same  month,  and  rejected 
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Having  thus  far  discussed  the  question  of  the  expediency  of 
punishing  adultery  criminally,  we  come  to  the  c<m«deratioa  of 
divorce,  which  in  some  countries  is  obtainable  by  the  injured 
party. 

Amongst  the  Jews  it  seems  to  have  been  allowedi  acoordiBg 
to  the  law  of  Moses,  not  only  in  case  of  adultery,  but  upon 
other  grounds,  which  are  not,  however,  particularly  specined. 
(Deuteronomy,  c.  24,  v.  1 — 4). 

By  the  civil  law,  when  a  Roman  bad  a  mind  to  put  away 
his  wife,  he  had  nothing  more  to  do  than  to  write  a  bill  of 
divorce  to  the  wife  to  acquaint  her  with  his  intention.  (Ayl 
Parer.,  226.) 

By  the  canon  law,  by  which  matrimonial  cases  are  governed 
in  Spain  and  all  countries  professing  the  Catholic  religioii, 
divorce  a  mensa  et  toro  is  allowable  in  case  of  adultery  amongst 
others,  but  the  parties  cannot  be  divorced  a  vinculo  matrimonii^ 
so  as  to  enable  them  to  marry  again,  without  a  special  dispen- 
sation from  the  court  of  Rome. 

By  the  Code  Civil  of  France  (tit.  6,  art.  229—233),  divorce 
was  allowed  in  a  variety  of  cases.  On  the  restoration  of  the 
royal  family  in  1826,  the  then  existing  law  was  abolished; 
"Whether  since  the  revolution  of  1830  it  has  been  reinstated," 
says  Dr.  Storey  (Conflict  of  Laws,  p.  270,  n.  1),  "  I  am  not  able 
to  discover.*'  Such  does  not  appear  to  have  been  the  ca8e»  and 
it  seems  that  in  France  divorces  are  now  regulated  by  the 
canon  law,  as  they  were  before  the  revolution  in  1792. 

In  the  American  States  the  law  on  this  subject  varies.  In 
New  York,  the  legislature  in  1787  authorized  the  Court  of 
Chancery  to  pronounce  divorces  a  vinculo  in  the  single  case  of 
adultery,  upon  a  bill  filed  by  the  party  grieved.  In  some  of 
the  other  states  the  intervention  of  the  legislature  is  required. 
(See  the  subject  more  fully  treated  in  Kent's  Commentaries  on 
American  Law,  vol.  2.) 

In  Holland  (Voet.  de  Divortiis,  1.24,  t.  2),  Prussia,  the  Pro- 
testant States  of  Germany,  Sweden,  Denmark,  and  Russia, 
divorces  are  grantable  by  judicial  tribunals  for  the  cause  of 
adultery.     (Fergusson  on  Marriage  and  Divorce,  202.) 

By  the  law  of  Scotland  a  divorce  may  be  had  through  the 
instrumentality  of  a  judicial  process  and  a  decree  on  account  of 
adultery.     (Fergusson  on  Marriage  and  Divorce,  17,  18.) 

Having  thus  succinctly  stated  the  law  of  most  of  the  civi- 
lized countries  of  Europe,  and  that  of  the  United  States,  on  the 

by  a  majority  of  39  votes  in  a  house  of  247  members.  The  debates  are  given 
in  Cobbetfs  Parliamentary  History,  225-325.  Twiss's  Life  of  Lord  Qian- 
cellor  Eldon,  vol.  1,  pp.342,  343,  is  a  reference  more  easy  of  a 
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subject,  we  will  return  to  that  of  England,  where  divorces  a 
vinculo  matrimonii  are  not  allowed  without  the  intervention  of 
the  legislature.  The  following  case,  taken  from  a  report  in  the 
Times  newspaper,  April  4th,  1845,  will  fully  lay  before  the 
reader  the  position  of  an  English  subject  in  this  respect. 

'^  Ajt  the  Warwick  Lent  Assizes,  April  1st,  1845,  a  prisoner  was 
indicted  for  bi^my  in  mariying  Maria  Hadley,  his  former  wife, 
Mary  Ann  Nicnolls,  being  still  alive. 

"  it  appeared  in  evidence,  that  the  prisoner  married  his  first  wife  in 
1890,  ana  that  about  a  year  and  a  half  afler  the  marriage  she 
deserted  him,  taking  their  child  with  her.  He  followed  her,  and 
discovered  her  retreat,  but  was  so  severely  beaten  by  some  ruffians 
with  whom  she  was  associating,  that  he  was  glad  to  make  his  escape 
sikI  leave  her  to  herself.  He  had  married  Maria  Hadley  in  1841, 
Wing  represented  himself  to  her  as  a  bachelor.     He  was  found 


^\, 


'^  Hr.  Justice  Maule,  in  passing  sentence,  said,  that  it  did  appear 
that  he  had  been  hardly  used.  It  was  hard  fortune  to  be  so  used 
and  not  to  have  another  wife  to  live  with  him,  when  the  former  had 
gone  off  to  live  in  an  improper  state  with  another  man.  But  the 
law  was  the  same  for  him  as  it  was  for  a  rnch  man,  and  was  equally 
open  for  him,  through  its  aid,  to  afford  relief.  But  as  the  rich  nian 
would  have  done,  he  also  should  have  pursued  the  proper  means 
pointed  out  by  law,  whereby  to  obtain  redress  for  his  grievances. 
He  riumld  have  brought  an  action  against  the  man  who  was  living 
10  the  way  stated  with  nis  wife,  and  should  have  obtained  damages^ 
and  then  should  have  gone  to  the  ecclesiastical  court  and  obtained  a 
divorce,  which  would  have  done  what  seemed  to  have  been  done 
already ;  and  then  be  should  have  gone  to  the  house  of  lords,  and 
proving  all  his  case,  and  the  preliminary  proceedings,  have  obtained 
a  fall  and  complete  divorce,  after  which  he  might,  if  he  liked  it. 
We  married  again.  The  prisoner  might  perhaps  object  to  this,  that 
he  had  not  the  money  to  pay  the  expenses,  which  would  perhaps 
amount  to  500/.  or  600/.;  perhaps  he  had  not  so  m^ny  pence;  but 
this  did  not  exempt  him  from  paying  the  penalty  for  committing  a 
felony  of  which  he  had  been  convicted.  His  lordship  might  perhaps 
have  visited  the  crime  more  lightly  if  the  prisoner  had  not  repre- 
sented himself  as  a  bachelor  to  Maria  Hadley,  and  deceived  her ; 
if  he  had  told  her  the  circumstances,  and  said*  Now  I'll  many  you 
if  you  Uke  to  stake  the  chance,'  &c. ;  but  this  he  had  not  done,  and 
thns  had  induced  her  to  live  with  him  upon  terms  which  she, 
perhaps,  else  would  not  have  done.  It  was  a  serious  injury  to  her 
which  he  had  no  right  to  inflict  because  his  wiie  and  others  had 
injured  him.  For  this  offence  he  must  receive  some  punishment, 
and  tlie  sentence  was,  that  he  be  imprisoned  and  kept  to  nard  labour 
for  four  months,  which  he  hoped  would  operate  as  a  warning  how 
people  trifled  with  matrimony. 
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Whatever  maybe  our  opinion  as  to  the  fitness  of  the  occasion 
upon  which  these  observations  were  pronounced,  no  one  can, 
we  think,  deny  the  justice  of  their  satira  upon  the  present  law 
of  England  regarding  divorce.  For  law  it  may  be  called  where 
the  obtaining  an  act  of  parliament  for  a  divorce  d  vinculo  matri- 
monii, where  no  blame  is  imputable  to  the  husband,  depends 
alone  upon  his  capability  of  sparing  500/.  or  600Z.  to  get  rid  of 
a  profligate  wife;  and  the  expense  is  materially  increased  where 
she  opposes  the  divorce  in  the  ecclesiastical  court  and  before 
parliament. 

The  cause  of  the  extreme  absurdity  of  this  is  plainly  that 
before  the  Reformation  divorces  were  here,  as  they  are  now  in 
Soain,  solely  cognizable  by  the  ecclesiastical  courts,  which, 
administering  the  canon  law,  could  only  pronounce  sentence  of 
divorce  d  mensd  et  toro.  A  divorce  d  vinculo  matrimonii  was, 
however,  in  those  days  obtainable  by  dispensation  from  the 
Pope  of  Rome.  After  the  Reformation  the  authority  of  the 
Pope  in  this  country,  in  this  as  in  all  other  matters,  ceased  ] 
but  proceedings  in  the  ecclesiastical  courts  continued  to  be 
governed  by  the  canon  law,  and  as  that  court  has  exclusive 
cognizance  in  matrimonial  cases  by  the  existing  law  of  this 
country,  divorces  d  vinculo  matrimonii  are  not  permitted,  even 
in  cases  of  adultery.  The  question  was  thoroughly  investi- 
gated in  the  early  part  of  the  reign  of  Edward  the  Sixth,  in  the 
case  of  Lord  Northampton,  who,  having,  in  the  reign  of  King 
Henry  the  Eighth,  been  divorced  in  the  ecclesiastical  courts 
from  his  wife  Ann  Bouchier,  on  the  ground  of  her  adultery,  and 
being  desirous  of  marrying  again,  a  commission  was  issued  to 
Cranmer,  archbishop  of  Canterbury,  the  bishops  of  Rochester 
and  Durham,  Dr.  Ridley,  and  six  more,  to  try  whether  the  said 
Ann  was  not,  by  the  word  of  God,  so  lawiully  divorced  that 
she  was  no  longer  his  wife,  and  whether  thereupon  he  mi^ht 
not  marry  another.  The  commissioners  were  so  long  occupied 
in  investigating  the  matter,  that  before  they  pronounced  any 
opinion  Lord  Northampton  married  Elizabetn,  daughter  of 
&ooke.  Lord  Cobham.  They  were  separated  by  order  of  the 
council,  and  at  length  an  opinion  was  given  that  this  last  mar- 
riage was  valid.  However  it  was  deemed  advisable  to  have 
an  act  of  parliament  to  put  the  matter  beyond  a  doubt;  and 
accordingly,  in  the  sixth  of  Edward  the  Sixth  an  act  was 
obtained  declaring  the  marriage  to  be  -lawful  "by  the  law  of 
God,  any  decretal^  canon,  ecclesiastical  law  or  usage  to  the  «m- 
trary  notwithstanding" 

The  opinion  given  in  Lord  Northampton's  case  does  not  seem 
to  have  been  ever  acted  upon  or  considered  as  the  law  upon 
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the  subject.  Accordingly  it  became  necessary  to  find  some 
mode  of  divorcing  parties  ci  vinculo  matrimoniiy  analogous  to 
that  of  the  Pope's  dispensation ;  and  we  find  that  in  1669,  a 
bill  was  brought  in  for  dissolving  the  marriage  of  Lord  and 
Lady  Roos,  Siey  having  been  divorced  in'  me  ecclesiastical 
court  on  the  ground  of  her  adultery.  The  bill  was  ultimately 
carried,  notwittistanding  the  strenuous  opposition  of  the  Roman 
Catholics,  and  its  success  was  regarded  as  a  great  triumph  by 
the  Protestant  party.  The  argument  of  Bishop  Cozens  in  that 
case,  a  report  of  which,  taken  from  the  bishop's  own  manu* 
scripis,  is  contained  in  Macqueen's  Practice  of  the  House  of 
Lords,  p.  654,  proves  incontestibly,  from  Scripture,  the  Fathers, 
and  other  authorities  on  the  subject,  the  admissibility,  in 
a  religious  point  of  view,  of  divorce,  in  case  of  adultery.  It  is 
too  long  to  be  inserted  here  at  length,  and  of  that  character 
that  it  would  not  admit  of  abridgement.  Since  Lord  Roos' 
case  parUaroentary  divorces  have  been  regularly  obtained,  on 
the  standing  orders  in  respect  to  them  (directed  principally  to 
secure  aeainst  collusion  between  the  parties,  and  to  ensure  the 
husband  s  not  having  been  instrumental  to  his  own  dishonour) 
having  been  complied  with. 

A  considerable  number  of  bills  of  this  kind  have  passed  the 
l^slature ;  and  that  number  would  doubtless  be  much  greater, 
but  for  the  enormous  expense  connected  with  the  proceedings ; 
and  as  that  expense  seems  inseparable  from  any  private  act  of 
parliament,  we  pro|)ose,  (acting  on  the  authonty  of  Bishop 
Cozens,  that  there  is  nothing  mconsistent  with  the  Christian 
religion  in  divorce  a  vinculo  for  adultery,)  to  inquire  whether 
there  is  not  some  other  way  in  which  that  divorce  may  be 
obtained  at  a  small  expense  and  with  equal  security  against 
collusion. 

It  has  been  suggested  that  it  might  well  be  left  to  the  eccle- 
siastical court  to  pronounce  the  sentence ;  but  the  expense  of 
proceedings,  even  in  that  court,  would  put  divorce  beyond  the 
reach  of  a  poor  man,  such  as  the  party  sentenced  by  Justice 
Maule  in  the  case  set  forth  above. 

We  m^y  here  observe,  that  by  the  present  law  of  England 
marriage  may  be  a  mere  civil  contract  between  the  parties. 
6  &  7  Will  IV.,  c.  86,  s.  21,  is  as  follows : 

And  be  it  enacted,  that  any  persons  who  shall  object  to  marry, 
under  the  provisions  of  this  act,  in  any  such  registered  building, 
may,  after  due  notice  and  certificate  issued  as  aforesaid,  contract 
and  solemnize  marriage  at  the  office  of  the  superintendent  regis- 
trar, and  some  registrar  of  the  district,  and  in  the  presence  of 
two  witnesses,  with  open  doors,  and  between  the  hours  aforesaid, 
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making  the  declaration  and  using  the  form  of  words  beiieinb(e»fore 
provided  in  the  case  of  marriage  in  any  such  registered  Iniildiiig.' 

The  declaration  and  form  of  words  are  contained  in  die  pre^ 
vious  section,  and  are  respectively  as  follows  : — 

The  declaration. — ^'  I  do  solemnly  declare  that  I  know  tiot 
of  any  lawful  impediment  why  I,  A.  B.,  may  not  be  joined  in 
matrimony  to  C.  D" 

The  farm  of  words. — "  I  call  upon  these  persons  here  present 
to  witness^  that  I,  A.  B.^  do  take  thee,  C.  x>.,  to  be  my  lawftil 
wedded  wife  [or  husband]." 

The  solemnization  of  matrimony  according  to  the  forms  of 
the  Church  of  England,  and  the  religious  ceremonies  by  which 
marriage  is  celebrated  amongst  some  classes  of  Protestant  dis* 
senters,  impart  no  additional  legal  validity  to  the  contract. 

When  voluntarily  added,  from  a  true  feeling  of  religbil,  tbey 
cannot  be  too  highly  valued ;  but  as  a  mere  matter  of  fonn 
they  are,  in  our  opinion,  mere  mockeries.  The  Romanists  tMat ' 
marriage  as  a  sacrament ;  however,  according  to  Bishop  Cotens^s 
argument,  even  amongst  them  the  distinctions  between  divorce 
^  mensa  et  thoro,  and  k  vinculo  matrimonii,  do  not  appear  t^ 
have  been  recognized  long  before  the  Council  of  Trent ;  and  as 
the  Pope  has  more  or  less  power  of  dissolving  a  marri«ge,  we 
cannot  but  think  that  this  peculiar  efficacy  attributed  to  the 
celebration  of  marriage  by  a  priest  was  another  device  of  the 
Court  of  Rome  to  extort  money  from  the  infirmities  of  men,  by 
compelling  them  to  buy  dispensations. 

To  return,  then,  to  the  mode  in  which  we  consider  a  divorce 
should  be  applied  for.  We  have  already,  in  the  earlier  paart  of 
this  article,  advocated  the  punishment  of  adultery  by  theerininal 
courts,  and  have  suggested  that  the  misconduct  of  theliusIiBiid 
might  be  urged  in  mitigation  of  punishment,  and  that  it  shoaid- 
be  left  to  the  jury  to  say  whether,  misconduct  led  toithe.oon^ 
mission  of  the  offence.  We  would  propose  that  where  Ho  sudk 
misconduct  is  shown  to  the  satisfaction  of  the  jury,  or  the  u^ 
siding  judge  at  the  trial,  the  latter  shall  give  a  .certifieate  iif  ks  ' 
being  a  proper  case  for  a  divorce  to  be  granted ;  and  that  rai  th^ 
production  of  the  certificate  at  the  Crowu  Office  lat  anyjtinid' 
within  the  space  of  one  year  from  the  date  thereof,  a  dbcre^pE* 
divorce  £l  vinculo  matrimonii  should  issue.  Perhaps  some  wonJd 
prefer  a  decree  under  the  hand  of  the  sovereign,  as  in  Denmai^i 
2  Phill.  334,  or  of  the  lord  chancellor.  Jo  wis  we  can  see  jiu> 
reasonable  objection. 

The  mode  in  which  criminal  proceedings  are  conducted  %t 
common  law  is  a  sufficient  security  against  coliusicm;  and  as  we 
attribute  no  superhuman  power  or  wisdom  to  the  ecclesiastical 
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courts  over  those  of  common  law,  any  more  than  we  do  to 
courts  of  equity,  and  see  nothing  in  the  mode  of  procedure  in 
tho^  courts  peculiarly  adapted  to  the  inquiry  into  questions  of 
this  nature,  we  consider  the  immense  dinerence  in  the  expense 
between  the  mode  we  have  proposed,  and  that  by  which  a  di- 
vorce.^ mens^  et  thoro  in  the  ecclesiastical  court  is  now  obtain- 
able, is  sufficient  reason  for  deciding  in  favour  of  the  former. 
Certain  modifications  in  it,*— -as  to  the  time  within  which  the 
certificate  for  the  divorce  might  be  applied  for,  postponing  the 
judgment  to  the  first  day  of  the  term  following  the  trial,  &c. — 
might  be  made^  but  in  the  main  we  are  persuaded  that  it  would 
do  away  with  one  of  the  most  monstrous  injustices  under  which 
the  poorer  classes  of  society  of  this  country  at  present  labour, 
and  firom  which  those  of  all  other  Protestant  countries  are  free. 

The  title  of  this  article  would  appear  to  confine  us  strictly  to* 
divorce  in  case  of  adultery ;  and  we  know  that  many  persons 
would  grant  it  in  that  case,  but  hesitate  about  admitting  it  in 
any  other.  There  are,  however,  two  other  cases  to  which  we 
would  extend  it,  first,  where  either  of  the  parties  is  transported 
foe  sevep  years  and  upwards ;  and  seconaly,  where  either  has 
been  absent  from  the  other  for  more  than  seven  years.  By  the 
Code  JNapoleon,  tit.  vi.  232,  it  is  declared  **  that  the  condemna- 
tioQ;  of  one  of  the  married  parties  to  an  infamous  punishment 
shall  be  to  the  other  a  ground  of  divorce;"  by  the  Dutch  law, 
mallciouB  desertion  is  a  ground  of  divorce,  Voet.  de  Divortiis, 
1.  34,  tit.  2 ;  and  in  most  of  the  American  States  the  same  rule 
obtains.  All  the  objects  of  marriage  are  lost  by  such  a  separa- 
tion of  the  parties,  and  the  continuance  of  the  marriage  vow 
is  under  SHoh  circumstances  nothing  but  a  snare  to  the  passions 
of  man.  There  are  numerous  instances  at  the  present  day,  where 
the  mfe  of  a  transported  convict  is  living  in  open  concubinage 
with  another  man,  and  bringing  a  family  of  bastards  into  the 
woiM  in  the  very  place  where  she  resided  with  her  husband  be- 
fore he  committed  the  ofienee  for  which  he  was  punished,  being 
preveated  from  marrying  her  paramour  for  fear  of  the  penalties 
of  bigamyl 

The  9th  of  George  IV.  c.  31,  s.  22,  making  bigamy  felony 
and  providing  for  its  punishment,  contains  the  following  proviso, 
viz :— -"  that  nothing  nerein  contained  shall  extend  to  any  person 
marrying  a  second  time  whose  husband  or  wife  shall  have  been 
continually  absent  from  such  person  for  the  space  of  seven  years 
then  last  past,  and  shall  not  be  known  by  such  person  to  be 
Uving  within  that  time;"  but  though  not  punishable  for  the 
offeoee  in  case  it  should  turn  out  that  the  absent  party  was  alive 
at  the  time  of  such  second  marriage,  the  second  marriage  would 
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be  void  and  all  the  issue  thereof  illegitimate.  This  is  a  case 
which  can  but  seldom  happen,  and  the  increasing  facility  of 
communication  between  different  parts  of  the  globe  renders  its 
recurrence  extremely  improbable ;  but  there  have  been  instances 
of  it,  where  the  husband  has  been  supposed  to  have  been  killed 
in  battle,  whereas  he  was  only  dangerously  wounded  and  made 
prisoner,  and  in  a  case  like  that  of  Colonel  Connolly  and  Captain 
Ghrover,  it  might  possibly  happen  again.  We  think,  therefore, 
in  case  of  the  reappearance  of  the  absent  party,  an  indictment 
for  bigamy  shoula  be  preferred,  and  where  the  defence  given  by 
the  a1x)ve  quoted  statute  is  sustained  that  the  second  marriage 
should  be  treated  as  valid. 

The  rules  as  to  divorce  laid  down  in  the  New  Testament  do 
not  seem  to  militate  against  allowing  it  in  either  of  these  in- 
stances. As  to  the  last  of  them,  it  clearly  could  not  have  been 
our  Saviour's  intention  to  pronounce  the  sentence  of  death, 
awarded  by  the  law  of  Moses  against  adultery,  upon  one  of  two 

Eersons  who  had  married  a  second  time,  acting  on  a  well  founded 
ut  mistaken  idea  of  the  death  of  the  other.  And  as  banish- 
ment was  not  a  Jewish  punishment,  the  case  of  parties  forcibly 
separated  by  law  from  one  another  was  not  comprised  in  the 
questions  proposed  to  him,  and  therefore  we  may  fairly  infer  not 
contemplated  by  him  in  the  answers  he  made  to  them.  The 
same  ooservations  may  be  made  upon  what  the  Apostle  Paul 
says  in  1  Cor.  vii.,  with  the  addition  that  much  of  what  is  con- 
tained in  that  chapter  is  incapable  of  general  application,  and 
could  only  have  reference  to  the  peculiar  state  or  the  Christian 
church  at  the  time  it  was  written.^ 

We  must  not  omit  one  point  of  considerable  importance  which 
led  to  the  rejection  of  Lord  Auckland's  bill  in  1800,  viz. :  whether 
where  a  divorce  is  obtained  the  adulterer  and  adulteress  should 
be  allowed  to  marry. 

'  The  five  principal  passages  of  the  New  Testament  in  which  the  question  of 
divorce  is  discassed  are,  St.  Matthew,  v.  27—32;  ibid.  d--12;  St  Mafk,  x. 
2-^12;  St.  Luke,  xvi.  18;  and  the  above-mentioned  chapter  of  the  Epistle  to 
the  Corinthians.  Milton,  in  his  Treatise  on  the  Doctrine  and  Discipline  of  Di- 
vorce, and  the  Tetrachordon,  contends  that  they  contain  nothing  to  limit  divorce 
to  cases  of  adultery,  but  admit  of  extending  it  even  to  those  of  mutual  aversion. 
His  reasoning  is  far  too  elaborate  for  us  to  do  more  than  refer  to  the  treatise 
itself;  it  is  to  be  found  in  his  prose  works,  edited  by  Fletcher,  p.  120,  et  seq. 
Without  however  entering  upon  the  question  as  to  how  far  divorce  in  all  this 
cases  contended  for  by  Milton  are  permitted  to  a  Christian,  we  are  of  opinion 
that  the  immense  number  following  the  promulgation  of  article  233  of  the  Code 
Napoleon,  which  allowed  of  them  in  case  of  consent,  grounded  on  mutual  aver- 
sion, establishes  the  inexpediency  of  granting  them  in  such  a  case ;  in  which 
view  we  are  confirmed  by  the  well  known  judgment  of  Lord  Stowelli  in  DaW 
r3rmple  v.  Dalrympte,  2  Hagg.  59. 
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Though  no  adrocates  of  passing  laws 

"  To  relieve  the  adulteress  of  her  bond," 
we  much  question  whether  an  entire  refusal  to  permit  her 
seducer  to  do  her  this  justice  is  necessary,  in  addition  to  the 
punishments  which  we  projjose  inflicting  on  her.  We  would 
however  postpone  their  marriage  until  some  time  after  the  decree 
for  a  divorce  has  issued. 

We  shall  not  pursue  the  subject  further,  but  we  hope  that 
some  member  of  the  legislature  may  think  it  worth  his  atten- 
tion, and  that  no  long  time  will  elapse  before  it  will  come  under 
the  notice  of  those  wno  have  the  power  of  remedying  the  evils 
to  which  we  have  adverted.  Should  such  be  the  case,  we  trust 
that  no  mistaken  sympathy  with  "  erring  beauty," — no  con- 
sciousness of  some  approximation  towards  the  crime  itself  on 
the  part  of  any  of  our  legislators — may  lead  them  to  reject  a 
measure  assimilating  our  laws  upon  this  subject  to  those  of 
nations  most  advanced  in  civilization,  when  we  find  our  own 
insufficient  to  check  the  progress  of  an  offence  as  prejudicial  to 
the  interests  of  society  as  any  which  is  comprised  in  our  penal 
code. 

M.  W.  F. 


Art.  V.-THE  LIVES  OF  THE  CHANCELLORS. 

T7te  Lives  of  the  Lord  Chancellors  and  Keepers  of  the  Great 
Seal  of  England^  from  the  earliest  Times  till  the  Reign  of 
King  George  IV.  By  Lord  Campbell.  London :  Murray. 
1846. 

Thes£  volumes  reflect  great  credit  on  the  ex-chancellor's  dili- 
gence, liveliness,  and  art  of  compilation.  He  has  shown  the 
aexterity  of  a  veteran  leader  at  nisi  prius  in  marshalling  his 
materials  to  produce  the  best  effect— in  appropriating  the  tacts 
which  had  been  collected  by  preceding  writers,  sometimes  with 
slight,  and  sometimes  without,  acknowledgment — in  arresting 
the  attention  where  it  was  likely  to  flag,  by  popular  allusions  to 
persons  and  topics  of  the  day — in  embellishing  dry  and  anti- 
quarian details  with  little  jests  and  playful  sneers ;  and  whilst 
constantly  parading  himself  before  his  audience  "digito  monstra- 
rier,  hie  est,"  in  persuading  their  assent  to  his  proposition  that 
he  has  made  the  most  of  an  excellent  case. 

The  vigour  and  vivacity  with  which  at  the  close  of  a  long 
professional  career — ^having  achieved  wealth,  title,  and  forensic 
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fame — ^the  author  renews  his  youthful  predilection  for  literature, 
cannot  fail  to  win  our  sympathies,  as  they  tend  to  confirm  a 
fhvourite  theory  that  the  daily  combats  of  the  bar  impose  no 
barren  interdict  on  literary  recreations,  or  deaden  of  necessity 
the  relish  for  their  enjoyment ;  and  that  the  poet  is  mistaken, 
however  imaginative,  in  his  belief, 

"  Where  once  these  fairies  dance  the  grass  doth  never  grow." 

Lord  Campbell  has  not  only  chosen  a  most  noble  and  compre- 
hensive suDJect,  but  has  brought  more  than  the  wonted  learning 
and  all  the  acumen  of  a  lawyer  to  the  discussion  of  narratives 
in  which  readers  of  every  variety  of  taste  must  take  some 
interest — the  history  of  human  strength  and  weakness — ^tbe 
triumphs  and  infirmities  of  intellect — Uie  varieties  of  character 
in  ambitious  men,  and  mutabiUties  of  fortune — ^the  lives  and 
strange  chances  of  those  great  and  good,  of  those  sycophantic 
and  depraved  chancellors,  who  for  a  thousand  years  have  ooca- 
pied  the  highest  civil  office  in  England,  dignified  by  A  Beckett, 
sanctified  by  More,  mocked  by  Shaftesbury,  ensanguined  by 
Gardyner  and  Jeffreys,  which  Hatton  attained  by  capering, 
and  from  which  Bacon  was  precipitated  by  his  addiction  to 
bribes. 

Had  the  learned  lord  written  witli  less  precipitation  and  care- 
lessness, he  might,  when  raising  a  superb  temple  to  the  memory 
of  England's  chief  statesmen,  have  erected  a  durable  monument 
to  his  own  fame.  But  his  trophy  is  of  wood,  when  it  should 
have  been  of  marble ;  "  a  thing  of  shreds  and  patches,''  cleverly 
wrought  but  hastily  put  together ;  cemented  with  the  spoils  of 

f)receding  biographers,  and  which  can  only  be  expected  to  stand 
or  centuries  in  respect  of  its  gallant  theme.  That  he  may  have 
health  and  uninterrupted  leisure  to  correct  the  faults  and  errors 
of  the  present,  and  worthily  complete  his  concluding  series,  is 
our  hearty  wish. 

Felicitous  as  the  choice  of  the  subject  may  have  been,  the 
author  is  mistaken  if  we  are  to  infer  from  his  preface  that  he 
claims  for  it  the  merit  of  originality. 

*'  Having  amused  myself  with  revising  for  the  press  *  A 
Selection  of  my  Speeches  at  the  Bar  and  in  the  House  of  G>ni- 
mons,'  I  resolved  to  write  ^  The  Lives  of  the  Chancellors/  It 
is  for  others  to  judge  how  this  work  is  executed,  but  I  am  more 
and  more  convinced  that  the  subject  is  happily  chosen.  In 
writing  the  lives  of  those  who  have  successively  filled  a  great 
office,  there  is  unity  of  design  as  well  as  variety  of  character  and 
incident;  and  there  is  no  office  in  the  history  of  any  nation  that 
has  been  filled  with  such  a  long  succession  of  distinguished  and 
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intecesting  men  as  the  office  of  lord  chancellor  or  lord  keeper 
of  the  great  seal  of  England." 

So  far  back  as  the  year  1708  there  were  published,  at  the  Sun 
and  Moon  in  Cornhill,  "The  Lives  of  all  the  Lords  Chancellors, 
Lords  Keepers,  and  Lords  Commissioners  of  the  Great  Seal  of 
England,  from  William  the  Conqueror  to  the  present  Time.  In 
Two  Volumes.  By  an  impartial  hand."  As  the  work  is  never 
alluded  to  by  Lord  Campoell,  it  must  have  escaped  his  notice. 
It  is  however  by  no  means  rare,  and  was  written  by  Oldmixon, 
in  his  usual  creeping  style.  Immeasurably  inferior  in  execution 
to  the  more  elaborate  performance  before  us,  from  its  pa^es 
Lord  Campbell  might  have  extracted  some  curious  information 
concerning  those  early  clerical  chancellors  into  whose  history 
he  has  been  diving.  Thus  of  Thomas  h  Beckett  we  are  told, 
*'  His  uncommon  steadfastness  and  adherence  to  the  pretended 
rights  of  the  papal  see,  procured  him  a  place  in  the  calendar  of 
saints,  and  the  miracles  given  out  to  be  performed  by  his  dead 
body  enriched  bis  shrine  from  all  parts  of  Christendom  ;  so  that 
at  the  defacing  thereof,  in  the  reign  of  King  Henry  VIII.,  the 
spoil,  in  gold  and  precious  stones,  filled  two  great  chests,  each 
requiring  eight  strong  men  to  carry  them  out  of  the  church." 

Of  that  munificent  Mecsenas  to  learning,  William  of  Wyke- 
ham,  we  &re  assured,  ''The  money  which  this  man  expended 
upon  religion  and  learning,  charity  and  the  public  good,  was 
afmoftl  incredible ;  for  he  bestowed  20,000  marks  in  repairing 
houses  belonging  to  the  bishoprick  ;  discharged  all  prisoners  in 
his  diocese  that  lay  in  execution  for  debts  under  20/. ;  repaired 
all  the  highways  from  Winchester  to  London,  on  both  sides  the 
river;  and  founded  New  College  in  Oxford,  and  another  col- 
lege at  Winchester." 

Even  of  that  cancellarian  mummy,  in  digging  up  whom,  and 
for  the  first  time  exhibiting  him  to  view.  Lord  Campbell  exults 
with  so  much  self-complacency,  a  short  but  clear  account  is 
givea.  **  Rotheram  being  out,  the  great  seal  was  on  the  26th 
of  November^  this  year,  delivered  to  John  Russell  or  Rossell, 
Bishop  of  Lincoln,  the  most  learned  man  of  his  time.  He  was 
doctor  of  divinitVy  and  preferred  first  to  be  archdeacon  of  Berks. 
His  piety,  wisclom,  experience,  and  uncommon  learning  are 
much  celebrated  by  Sir  Thomas  More.  He  was  the  first  chan- 
cellor of  the  university  of  Oxford  for  life.  The  most  consider- 
able of  his  works  are  upon  the  Canticles,  De  Potestate  summi 
Pontificis,  Imperatoris,  &c.  He  died  at  his  manor  of  Nettleham 
July  30,  1490. 

'^  Russell  had  not  been  chancellor  two  years  when  the  great 
seal  was  taken  from  him,  and  committed  into  the  custody  of 
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Thomas  Barrow,  Master  of  the  Rolls,  with  the  title  of  Keeper,  oa 
the  first  day  of  August,  ia  the  third  of  Richard  III.  But  King 
Richard^s  reign  being  not  long  lived,  we  meet  with  nothine: 
memorable  of  this  Barrow,  only  it  must  be  to  him,  as  I  take  it, 
that  the  king  wrote  a  letter  with  his  own  hand,  which  is  still  to 
be  seen  in  the  Tower  of  London,  requiring  him  to  send  the  great 
seal,  a  little  before  he  was  to  go  and  encounter  the  Earl  of 
Richmond,  who  afterwards  dispossest  him  of  his  life  and  crown 
lA  the  battle  of  Bosworth  Fields/' 

We  cannot  but  think,  after  a  careful  perusal  of  the  first  four 
hundred  pages,  that  a  more  cursory  notice  of  these  clerical 
chancellors,  none  of  whose  decrees  are  recorded,  and  of  whose 
legal  or  personal  history  there  is  no  certain  information  beyond 
the  short  fact  that  they  filled  the  marble  chair,  would  have  been 
a  judicious  course.  All  our  regard  for  St  Swithin  centres  in 
the  almanac — none  but  antiquanans  care  whether  Lord  Chan* 
cellor  Turketel  did  or  did  not  oecome  a  monk — only  black-letter 
lawyers  waste  a  thought  upon  Roger's  rise  or  Roger's  dismissal 
— *upon  his  natural  son  Roger  rauper  (the  only  pauper,  we 
fancy,  who  ever  filled  the  oflSice)— or  the  sordid  UeofFrey,  who 
bought  the  chancellorship  for  3,006/.  I3s.  4ed. — upon  Robert  de 
Gaut,  or  the  other  chancellors  under  Stephen,  concerning  whom 
the  author  confesses  **  what  part  thejr  took  in  the  civil  war, 
whether  they  mitigated  or  aggravated  its  horrors,  and  whether 
they  were  steady  to  their  party  or  changed  sides,  as  interest 
prompted,  must  remain  for  ever  unknown."  Till  the  reign  of 
Richard  L  there  are  no  traces  of  the  chancellor  having  a  sepa- 
rate court  of  his  own.  Thomas  k  Beckett  gleams  as  a  meteor 
amid  the  surrounding  darkness.  ^'  Jam  redit  et  virgo" — ^Chan- 
cellor de  Gray,  upon  whose  installation  as  Archbishop  of  York 
the  pope  placed  a  veto,  on  the  ground  of  crassa  ignorantia,  but 
was  dulcified  by  the  convenient  bribe  of  1,000/.  The  chanoel- 
lors,  we  hear,  in  the  reign  of  John  did  nothing  to  be  entitled  to 
the  gratitude  of  posterity,  and  were  not  unworthy  of  the  master 
whom  they  served.  None  occur  of  any  mark  under  Henry  III. 
till,  fortunately  for  his  readers  and  to  bis  own  manifest  delight, 
the  noble  author  escorts  us,  with  much  ceremony,  into  the  pre^- 
sence  of  Queen  Eleanor,  Lady  Keeper  of  the  Great  Seal.  ''  She 
held  the  office  nearly  a  whole  year,  performing  all  its  duties,  aa 
well  judicial  as  ministerial.  I  am  thus  bound  to  include  her  ia 
the  list-of  chancellors  and  keepers  of  the  great  seal,  whose  lives 
I  have  undertaken  to  delineate."  Of  an  affecting  interlude  to 
the  performance  of  these  duties,  Lord  Campbell  writes  in  h^h 
^lee :  **  She  sat  as  judge  in  the  Aula  Regia,  beginning  her  sit- 
tings on  the  morrow  of  the  nativity  of  the  blessed  Virgin  Mary. 
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These  sittings  were  interrupted  by  the  accouchement  of  the  judge ! 
The  lady  keeper  bad  been  left  by  her  husband  in  a  state  of 
pregnancy,  land  on  the  26th  of  November,  1253,  she  was  de- 
livered of  a  princess.  The  lady  keeper  had  a  favourable  reco- 
very, and  being  churched,  resumed  her  place  in  the  Aula  Rep^ia." 
Notwithstanding  this  lively  episode,  the  lives  of  the  chancellors 
under  the  Plantagenets  trail  heavily  along,  and  produce  a  sense 
of  wearisome  monotony,  which  the  biographer  would  fain  relieve 
by  various  somnolent  extracts  from  the  Close  Roll,  and  by  in- 
clading  the  Lady  Elizabeth  de  Montibus  and  Queen  Isabella  in 
bis  list  of  keepers.  ''  I  am  not  permitted  to  attempt  to  enliven 
my  tedious  narrative  by  entering  into  the  details  of  her  character 
or  her  actions — her  spirit — her  enterprise — her  deadly  antipa-* 
thies— her  guilty  loves — her  share  in  her  husband's  murder — or 
ber  punishment  by  her  heroic  son." 

By  way  of  relief  he  volunteers  to  break  a  lance  with  the 
learned  antiauarian  Mr.  Duffus  Hardy,  who  has  grown  pale 
over  rolls  ana  records,  and  the  accuracy  of  whose  lore  few  can 
qnestion.  In  his  account  of  the  old  chancellors  he  represents 
one  Andrew  de  OflPord  to  have  been  a  keeper  of  the  CTeat  seal, 
bat,  says  Lord  Campbell,  "  with  great  deference  de  Offord  was 
not  entrusted  to  use,  and  was  merely  a  messenger  to  convey  it 
to  London" — 

''  non  nostrum  tantas  componere  lites." 

How  great  must  be  the  confusion,  how  thick  the  darkness,  when 
two  grave  antiquarians,  one  of  them  prematurely  old  in  his 
studies,  the  other  a  zealous  novice,  should  be  at  issue  on  the 
fact,  whether  Andrew  de  Offofd  acted  as  keeper  of  the  king's 
conscience,  or  merely  as  a  running  footman!  Our  author, 
UDcoascions  of  fear  as  his  great  political  leader,  tilts  at  every 
thing  in  the  ring,  and  not  content  with  unhorsing  Hardy  on  a 
question  of  antiquities,  endeavours  to  trample  on  the  great  lexi- 
cographer upon  a  point  of  etymology.  Havmg  occasion  to  a  note 
Roger  North,  "  There  was  a  scrivener  at  Wapping  brought  to 
hearing  for  relief  against  a  bummery  bond,"  he  adds  an  expla- 
nation— "  bottomry  bond,"  and  note :  "  This  contraction  shows 
tbe  etymology  of  an  elegant  English  word  from  bottom,  which 
Br.  Johnson  chooses  to  derive  from  the  Dutch  word ' bomme* " 
There  seems,  indeed,  no  valid  reason  why  the  Dutch  mono- 
syllable should  not  be  the  foundation  of  both — the  parent  stem 
of  which  those  polite  substantives,  bummery  bond  and  bot- 
tomry bond  are  tne  branches.  Familiar  with  the  documents  as 
the  learned  lord  may  have  been  in  court,  we  cannot  congratu- 
late him  on  this  first  blossoii  of x  his  etymological  researches. 
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His  notes  are,  however,  in  general  most  amusingy  and  lie  scat- 
tered thickly,  like  lumps  of  marl,  over  the  sterile  pages  of  the 
first  volume.  In  his  laudable  anxiety  to  reward  a  persevering 
reader,  Lord  Campbell  furnishes  ana  at  the  foot  of  the  page, 
like  the  postscript  to  a  lady's  letter,  more  attractive  than  the 
body  of  the  work,  a  page  without  a  note  being  evidently  in  his 
estimation,  as  in  that  of  the  Spanish  critic,  no  more  tnan  **  a 
fiddle  without  a  bridge,  a  body  without  legs,  or  a  monkey  with- 
out a  tail !"  To  these  notes,  as  a  very  agreeable  portion  of  the 
three  volumes,  we  invite  our  reader's  attention. 

In  his  elaborate  introduction  on  the  origin,  functions,  and 
jurisdiction  of  the  office  of  Lord  Chancellor  of  England,  the 
author  gives  a  narrative  of  what  becomes  of  the  old  sfial  on  the 
adoption  of  the  new. 

"  When  on  a  new  reign,  or  on  a  change  of  the  royal  arms  or 
style,  an  order  is  made  by  the*  sovereign  in  council  for  using  a 
new  great  seal,  the  old  one  is  publicly  broken,  and  the  frag- 
ments become  the  fee  of  the  chancellor  :*' 

And  relates  an  interesting  anecdote. 

**  This  being  the  general  rule,  an  amicable  contest  honoris 
causi  arose  upon  the  subject  between  two  of  the  most  distin- 
guished men  who  ever  held  the  office.  Lord  Lyndhurst  was 
chancellor  on  the  accession  of  William  IV.,  when,  by  an  order 
in  council,  a  new  great  seal  was  ordered  to  be  prepared  by  his 
majesty's  chief  engraver;  but  when  it  was  finished,  and  an 
order  was  made  for  using  it.  Lord  Brougham  was  chancellor. 
Lord  Lyndhurst  claimed  the  old  great  seal  on  the  ground  that 
the  transaction  must  be  referred,  back  to  the  date  of  the  first 
order,  and  that  the  fruit  must  therefore  be  considered  as^  having 
fallen  in  his  time ;  while  Lord  Brougham  insisted  that  the  point 
of  time  to  be  regarded  was  the  moment  when  the  old  great  seal 
ceased  to  be  the  *  clavis  regni,'  and  that  there  was  no  exception 
to  the  general  rule.  The  matter  being  submitted  to  the  king, 
as  supreme  judge  in  such  cases,  his  majesty  equitably  adjudged 
that  the  old  great  seal  should  be  divided  between  the  two  noole 
and  learned  litigants,  and,  as  it  consisted  of  two  parts  for 
making  an  impression  on  bofh  sides  of  the  wax  appended.to 
letters  patent— one  representing  the  sovereign  on  the  throne, 
and  the  other  on  horseback — the  destiny  of  the  two  parts  re- 
spectively should  be  determined  by  lot.  His  majesty's  judg- 
ment was  much  applauded,  and  he  graciously  ordered  each  part 
to  be  set  in  a  splendid  silver  salver,  with  appropriate  devices 
and  ornaments,  which  he  presented  to  the  late  and  present 
keeper  of  his  conscience,  as  a  mark  of  his  personal  respect  for 
them.     The  ceremony  of  breaking  or  'damasking'  the  old 
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great  seal  consists  in  the  sovereign  giving  it  a  gentle  blow  with 
a  hammer,  after  which  it  is  supposed  to  be  broken  and  has  lost 
all  its  virtue/' 

The  author*8  account  of  a  chancellor  "  celebrated  for  his 
pluvian  propensity,"  and  the  legend  that  rain  fell  for  forty  days 
to  prevent  the  intended  gorgeous  funeral  of  St.  Switbin,  is  leas 
felicitous. 

"  Ever  since  he  regulates  the  weather  for  forty  days  from  the 
day  of  his  proposed  translation,  laying  down  this  rule,  that,  as 
that  day  is  fair  or  foul,  it  will  be  fair  or  foul  for  forty  days 
thereafter. 

•*  Most  of  Lord  Chancellor  Swithin's  decisions  have  perished, 
but  I  find  one  case  reported  which  was  brought  judicially  be- 
fore him,  and  in  which  he  gave  specific  relief,  although  seem- 
ingly the  remedy  was  at  common  law  by  an  action  of  trespass. 
An  old  woman  came  to  complain  to  him  that  the  eggs  in  her 
basket,  which  she  was  carrying  to  market,  had  all  been  wan- 
tonly broken.  Is  ante  se  adductas  mulierculaB  annis  et  pannis 
squalidse  querelam  auscultat,  damnum  suspirat,  misericordia 
mentis  cunctantem  miraculum  excitat  statimque  porrecto  crucis 
signo,  fracturam  omnium  ovorum  consolidat."— W^/Ziam  of 
JualmesburVy  242. 

•*  There  is  much  faith  in  the  ex-chancellor,  not  only  in  Eng- 
land, but  in  Scotland,  where  for  many  centuries  there  has  been 
this  proverb, — 

*  St.  Swithin's  day,  gif  ye  do  rain. 
For  forty  days  it  will  remain. 
St.  Swithin's  day,  an  ye  be  fair, 
For  forty  days  'twill  rain  na  mair.' " 

To  his  account  of  the  marble  chair  and  table  in  the  Court  of 
Chancery,  the  learned  author  has  added  an  interesting  circum- 
stance from  his  own  personal  knowledge,  which  might  other- 
wise have  escaped  the  memory  of  the  present  generation. 

••  The  chancellor,  on  account  of  his  superior  dignity,  had 
placed  for  him  a  great  marble  table,  to  which  there  was  an 
ascent  by  five  or  six  steps,  with  a  marble  chair  by  the  side  of 
it.  On  this  table  writs  and  letters  patent  were  sealed  in  the 
presence  of  the  chancellor  sitting  in  the  marble  chair.  Here  he 
received  and  examined  the  petitions  addressed  to  him.  On  the 
appointment  of  a  new  chancellor,  he  was  inaugurated  by  being 
placed  in  this  chair. 

"  The  marble  table  and  chair  are  said  to  have  been  displaced 
when  the  court  was  covered  in  from  the  Hall.  But  till  the 
courts  were  finally  Vemoved  out  of  Westminster  Hall,  there 
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were  easy  means  of  communication  between  the  Chancery  and 
'King's  Bencby  which  enabled  Sir  Thomas  More  to  ask  bis 
father's  blessing  in  one  court  before  he  took  his  seat  in  the 
other;  and  I  myself  remember,  when  a  student  of  law,  that  if 
the  chancellor  rose,  while  the  King's  Bench  was  sitting,  a  curtain 
was  drawn,  and  the  judges  saluted  him/' — Orig.  Jurid.  tit. 
«  Chancery^ 

Mentioning  the  very  liberal  supply  of  wine  to  the  chancellor 
from  the  king's  vineyards  in  Gascony,  the  author  adds,  **  The 
few  bottles  of  CJonstantia,  till  very  lately  given  by  the  crown  to 
the  chancellor  and  the  other  great  officers  of  state,  may  be  con- 
sidered the  last  remnant  of  such  gratuities."  Having  occasion 
to  describe  *'  the  army,  or  rather  mob,  100,000  strong,  under 
Tyler  and  Straw,"  who  were  threatening  general  destniction, 
more  especially  to  lawyers,  the  professional  historian  records 
their  subsequent  dangers.  '^  So  in  Cade's  rebellion,  temp. 
Henry  VI. 

'<  Dick.  The  first  thing  we  do,  let's  kill  all  the  lawyers. 

Cade.  Nay,  that  I  mean  to  do."      (And  proceeos  to  ^ve  his 

reasons.) 
Shak.  Second  Part  Hen.  VI.,  Act  IV.  Scene  2. 

''  In  the  riots  of  1780  a  similar  spirit  was  displayed,  and  siege 
was  laid  to  the  inns  of  court,  with  tne  intention  of  exterminating 
the  whole  race  of  lawyers,  that  '  the  skin  of  an  innocent  lamb 
might  no  longer  be  converted  into  an  indictment.' " 

The  perils  to  which  the  lords  were  formerly  exposed,  and 
with  which,  though  somewhat  obsolete,  they  may  be  still 
threatened,  are  thus  paraded  at  the  foot  of  the  text 

"  The  following  year  Thorpe  himself,  accompanied  by  Sir 
Hugh  Green,  a  brother  judge,  went  to  the  House  of  Lords, 
where  there  were  assembled  twenty-four  bishops,  earls,  and  ba- 
rons, and  asked  them,  as  they  had  lately  passed  a  statute  of 
jeofails,  what  they  intended  thereby. 

''  If  the  lords  were  still  liable  to  be  so  interrogated,  they  would 
not  unfrequently  be  puzzled,  and  the  revival  of  the  practice 
might  be  a  check  to  hasty  legislation." 

I.  According  to  the  testimony  of  my  Lord  Campbell,  this 
august  assemblage  of  nobles  stand  in  need  of  Westminster 
discipline. 

"  Whether  peer  or  commoner,  the  chancellor  is  not,  like  the 
speaker  of  the  commons,  moderator  of  the  proceedings  of  the 
house  in  which  he  seems  to  preside ;  he  is  not  addressed  in  de- 
hate  ;  he  does  not  name  the  peer  who  is  to  be  heard ;  he  is  not 
appealed  to  as  an  authority  on  points  of  order ;  and  he  may 
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cheer  the  sentiments  expressed  by  his  colleagues  in  the 
ministry* 

*'  This  arises  from  a  proper  distrust  of  a  speaker  holding  his 
oflBce  during  the  pleasure  of  the  crown,  and  necessarily  an 
active  political  partisan ;  but  most  inconvenient  consequences 
follow  from  there  being  no  moderator  in  an  assembly,  which  is 
supposed  to  be  the  most  august,  but  is  probably  the  most  dis- 
orderly in  the  world/' 

The  narrow  space  within  which  our  hereditary  legislators  are 
"  cabinn'd  and  confined,"  may  partly  account  for  this  tendency 
to  disorder.  Apropos  to  a  lively  repartee  of  l-iord  Shaftesbury, 
"  Overhearing  a  bishop,  who  had  become  very  indolent  since 
his  elevation,  say  to  another  bishop,  *  I  wonder  when  he  will 
have  done  preaching,'  he  said,  in  an  under  tone,  to  be  heard 
distinctly  all  over  the  house,  *  When  I  am  made  a  bishop,  my 
lord,'  and  then  proceeded  triumphantly  with  his  speech  ;*'  we 
read  in  the  note,  ^'  Inconvenience  seems  to  have  been  felt  then, 
as  now,  from  the  room  in  which  the  lords  assemble  being  too 
small,  so  that  remarks  in  private  conversation  are  heard  across 
the  table.  From  this  and  other  causes,  a  meeting  of  the  lords 
has  more  the  appearance  of  a  club  for  idle  lounging  than  of  a 
deliberative  assembly  to  pass  laws,  a.d.  1846." 

**  It  was  formerly  the  custom  when  a  peer  addressed  the  house 
to  say,  *  Your  good  honours,  or  your  honours.'  Chancellor 
Heath's  speech  shows  among  other  curious  particulars  that  the 
expletives  '  my  lords '  and  *  your  lordships,  now  so  copiously 
introduced  almost  into  every  sentence  by  most  speakers  in  the 
House  of  Lords,  were  then  nearly  unknown." 

Professional  readers  will  gladly  accompany  this  pleasant 
anecdotist  into  the  different  courts,  and  hear  his  bantering  allu- 
sions to,  and  comments  on  several  modem  chancellors,  ex-chan- 
cellors, and  judges. 

In  describing  the  purple  habits  of  the  Serjeants  he  gives  a 
clever  epigram  of  Jekyll. 

'^  The  Serjeants  are  a  grateful  race. 
Their  robes  and  speeches  show  it. 
Their  purple  robes  all  come  from  Tyre, 
Their  speeches  all  go  to  it." 

And  adds  a  description  of  the  court,  without  of  course  the  most 
distant  allusion  to  its  present  state. 

"  The  Court  of  Common  Pleas,  in  point  of  business,  seems 
then  to  have  been  as  badly  off,  as  I  remember  the  Exchequer, 
when  it  was  said  that  the  barons  *  met  punctually  at  half-past 
eleven,  and  rose  half  an  hour  before  twelve/  and  that  if  having 
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a  stray  motion,  you  wished  to  take  a  shot  at  them,  '  they  were 
like  a  covey  of  partridges  in  November,  you  could  never  find 
them  sitting/  " 

The  following  notice  must  have  been  penned  by  the  ex-chan- 
cellor in  a  merry  moment,  and  contains  the  quintessence  of  bitter 
irony. 

''  In  making  judges  (a  most  important  part  of  the  duty  of  a 
lord  chancellor,  for  by  a  bad  judicial  appointment  no  one  can. 
calculate  the  aggregate  amount  of  evil  inflicted  on  the  commu- 
nity), EUesmere  deserves  particular  credit.  His  anxiety  on  this 
subject  appears  from  a  letter  he  wrote  on  the  accession  of  King 
James  recommending  a  new  call  of  Serjeants, '  considering  that 
moost  of  the  judges  are  aged,  and  the  serjeantes  at  lawe  now  ser* 
vinge  at  the  barre  not  so  sufficient  to  supplye  judiciall  places  as 
were  to  be  wyshed  (ne  quid  dicam  durius)^  a  state  of  that  vene^ 
rable  court  very  different  from  what  we  have  constantly  seeo  in 
our  time,  when  if,  by  a  new  gunpowder  plot,  exploding  at  the 
chancellor's  levee,  the  first  day  of  term,  all  the  judges  should 
suddenly  be  swept  off,  the  benches  of  the  different  courts  in 
Westminster  Hall  might  well  be  replenished  from  the  order  of 
the  coif" — Risu  solvuntur  tabula. 

Whether  it  is  to  the  advantage  of  the  community  or  not  that 
Serjeants  hold  an  exclusive  market,  they  have,  it  appears^  kept  it 
lon^,  and  only  retain  their  monopoly.  '^  Without  any  disrespect 
to  tne  coif,  I  must  be  allowed  to  say,  that  the  result  of  an  iiH 
vestigation  I  had  once  occasion  to  make  on  this  subject,  was, 
that  anciently  the  seijeants,  after  going  into  court  at  eight  aad 
dining  at  twelve,  did  regularly  go  in  the  afternoon  to  Paul's  to 
meet  their  clients,  who  resided  within  the  walls  of  the  city  of 
London.  This  is  corroborated  by  the  assignment  of  a  pillar  to 
each  on  their  call,  and  by  the  quotation  from  Chaucer;  for  the 
"  Perviae"  was  a  sort  of  exchange  at  Paul's  where  all  ranks, 
met  to  do  business.  But  there  was  nothing  discreditable  in  this 
custom;  and  some  provincial  counsel  are  still  si^id  to  ^'keep 
the  market,"  in  the  town  near  which  they  reside. 

The  following  are  some  of  our  gossiping  author's  most  adroit 
allusions  to  chancellors  present  and  past. 

"  When  the  Lord  Mayor  of  London  comes  into  the  Couit  of 
Chancery  on  Lord  Mayor's  day  and  by  the  Recorder  invites  the 
Lord  Chancellor  to  dinner  at  (juildhall,  the  Lord  Chancellor  re- 
mains covered,  and  does  not  return  any  answer  to  the  invitation : 
ex  relatione^  a  lord  chancellor  who  never  would  be  wanting  in 
any  point  of  due  courtesy  to  high  or  low." 

In  the  author's  mention  of  the  Conqueror's  last  chancellor, 
William  Gifford,  there  is  a  more  covert  allusion.    "  He  was  a 
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very  dexterous  man,  who  could  accommodate  himself  to  the 
▼arious  tastes  o(  persons  and  times.  Though  once  deprived  of 
office  by  an  unexpected  turn  of  affairs,  and  for  a  considerable 
intenral  baffled  in  his  schemes  for  recovering  it,  he  at  last  con- 
trived to  be  reinstated  :  and  he  was  chancellor  under  three  suc- 
cessive sovereigns." 

The  rise  of  Mr.  Pepys,  father  of  Lord  Cottenham,  is  thus  no- 
ticed apropos  to  the  sudden  appointment  of  Lord  Keeper  Wil- 
liams and  his  chaplain's,  Hacket's,  remark,  **  The  best  profes- 
sors of  our  laws  took  it  sadly,  without  doubt,  that  one  who  did 
never  run  in  their  races  had  got  the  garland.*' 

**  A  piece  of  legal  preferment  is  said  to  have  been  still  more 
unexpectedly  conferred  in  the  time  of  Lord  Thurlow.  A  brief- 
less barrister,  the  height  of  whose  ambition  was  to  be  a  commis- 
sioner of  bankrupts,  an  office  then  worth  not  more  than  lOOl. 
a-year,  asked  the  Duke  of  Gloucester  to  apply  for  it  to  the 
chancellor,  and  the  following  dialogue  took  place  between  them. 

Duke  of  Gloucester* — "  I  am  very  desirous  to  obtain  for  a 
friend  of  mine  at  the  bar  an  office  in  your  lordship's  court,  but 
unfortunately  I  have  forgotten  the  name  of  it.*' 

Thurlow. — "  There  is  a  mastership  in  chancery  now  vacant,  * 
perhaps  that  is  what  your  royal  highness  means?" 

-D.  of  O. — "  I  think,  my  lord,  that  must  be  the  very  thing.*' 

Thurlow. — *'  Sir,  I  cannot  refuse  any  applieation  from  your 
n^l  highness  which  it  is  in  my  power  to  comply  with,  and 
your  friend  shall  be  appointed." 

Appointed  he  was,  and  held  the  office  very  creditably  many 
years. 

The  professional  reader  can  at  once  understand  who  sat  for 
the  following  portrait. 

''The  Lora  Keeper  resolved  to  show  what  could  be  effected  by 
vigour  and  perseverance.  He  sat  forenoon  and  afternoon, 
casaiug  punctually  into*  court  and  staying  a  little  beyond  his 
time  to  finish  a  matter,  which,  if  postponed,  might  have  taken 
another  day,  most  patiently  listening  to  everything  that  could 
assist  him  in  arriving  at  a  right  conclusion,  but  giving  a  broad 
hint  to  counsel  by  a  question,  a  shrug,  or  a  look  wlien  they 
were  wandering  from  the  subject, — not  baulking  the  hopes  of 
the  suitors  by  breaking  up  to  attend  a  cabinet  or  the  House  of 
Lords — not  encouraging  lengthiness  at  the  bar  to  save  the 
trouble  of  thought — not  postponing  judgment  till  the  argument 
was  forgotten — not  seeking  to  allay  the  discontent  of  the  bar  by 
nods  and  becks  and  wreathed  smiles." 

?  Worth  3,000/.  or  4000/.  a-year. 
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The  likeness  of  a  living  ex-chancellor,  taken  in  a  rapid  series 
of  back  strokes,  is  not  a  whit  more  flattering. 

**  He  was  not  only  courteous  in  his  manner  but  quiet,  pati^it, 
and  attentive,  waiting  to  be  instructed  as  to  the  facts  and  law  of 
the  case  by  the  counsel  who  had  been  studying  them,  never  in- 
terrupting to  show  quickness  of  perception,  or  to  anticipate 
authorities  likely  to  be  cited,  or  to  blurt  out  a  jest,  yet  venturing 
to  put  a  question  for  the  right  understanding  of  the  points  to  be 
decided,  and  gently  checking  wandering  and  prdixi^  by  a  look 
or  a  hint.  He  listened  with  undivided  attention  to  the  evidence, 
and  did  not  prepare  a  speech  in  parliament,  or  write  letters  to  his 
correspondents,  under  pretenoe  of  taking  notes  of  the  arguments 
addressed  to  him.  Nor  did  he  affect  the  reputation  of  great  de- 
spatch by  deciding  before  he  had  heard  both  parties,  or  by  re- 
ferring facts  and  law  to  tl\e  master,  which  it  was  his  own  duty  to 
ascertain  and  determine.*' 

Lord  Brougham's  judgment  in  the  case  of  Mr.  Wellesley  is 
thus  sneeringly  glanced  at. 

y  All  chancellors  hitherto  have  acknowledged  parliamentary 
privilege  as  declared  by  either  house,  however  much  they  may 
nave  vapoured  as  to  what,  under  other  circumstances,  they 
would  have  done." 

The  retired  nUi  prius  lawyer  has  not  failed  to  shoot  his  Par- 
thian dart  at  the  court  in  which  he  practised  so  long.  In  a 
note  to  the  life  of  Sir  Thomas  More  a  former  smart  saying  of  the 
biographer  is  embalmed. 

**  I  know  not  whether  the  art  had  been  then  invented  which 
is  said  in  later  times  to  have  been  occasionally  practised  by 
judges  for  the  purpose  of  '  casting  off  <|ttarrels,  t .  e.  avoiding 
bills  of  exceptions  and  motions  for  new  trials,— of  deciding  facts 
themselves  and  leaving  the  law  to  the  jury,— or  of  mixmg  up 
the  law  and  the  fact  so  ingeniously  as  to  render  it  difBcult  at  the 
trial  to  discover  what  the  direction  to*the  jury  was,  and  after* 
wards  very  easy  for  the  judges  to  give  any  convenient  represen- 
tation of  it." 

The  allusion  to  a  judge  recently  deceased  is  scarcely  in  better 
taste.  Appljrin^  a  cant  phrase  to  Jeffereys  that  he  found  it 
poUtic  to  Degin  m  the  sedition  line,  for  the  purpose  of  his  anec- 
dote. Lord  Campbell  says : — 

'*  This  expression  is  said  to  have  been  invented  by  that  famous 
stenographer  celebrated  in  the  *  Pleader's  Guide,' 

'  Sit  behind  some  fat  attorney, 
And  make  a  friend  of  Mr.  Gurney ' — 

the  father  of  that  very  worthy  roan  the  late  Mr.  Baron  Gurney. 
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Tbe  old  gentleman  being  asked,  about  the  year  1792,  when  state 
trials  were  so  rife,  how  bis  son  John  was  getting  on  at  tbe  bar  ? 
replied,  *  Remarkably  well ;  he  has  taken  to  the  sedition  line, 
and  I  hope  he  will  make  his  fortune  in  it/  " 

The  domestic  rare  ^ood  fortnne  of  the  Chief  Baron  of  the  Ex- 
chequer is  thus  amusingly  noticed,  '^  It  is  said,  that  after  the 
restoration,  Whitelock  came  to  court  and  asked  pardon  of  the 
king  for  '  all  that  he  had  transacted  against  him/ — perhaps  not 
without  hope  of  once  more  recovering  the  great  seal,  but  Charles 
bade  him,  '  60  live  quietly  in  the  country  and  take  care  of  his 
wife  and  one  and  thirty  children/  This  was  a  considerable- exag- 
gemtion ;  for  in  a  *  Dedication  to  the  king  "  of  a  legal  work,  the 
fruit  of  his  retirement,  he  says,  that  the  royal  clemency  bad  be- 
stowed upon  him  his  small  fortune,  liberty  and  life,  and  restored 
him  to  *  a  wife  and  sixteen  children,'  a  number  exceeded  by  legal 
dignitaries  of  the  present  day." 

An  admirable  colleague.  Baron  Parke,  is  introduced  with 
more  pomp  and  circumstance  in  the  only  situation  in  which| 
happily  for  the  country,  he  may  be  said  to  enjoy  a  sinecure ; 
but  the  reason  of  this  introduction  lies  revealed  tne  moment  the 
names  of  the  ducal  and  other  titled  triers  are  mentioned. 

"  The  law  having  spoken  French  in  her  infancy,  ha4  great 
difficalty  in  changing  ner  dialect.  It  is  curious  that  acts  of 
parliament  long  continued  to  be  framed  in  French,  and  that 
French  is  still  employed  by  the  different  branches  of  the  legisla* 
ture  in  their  intercourse  with  each  other.  Not  only  is  the  royal 
assent  given  to  bills  by  the  words  'La  Reigne  le  voet,'  but  when 
either  house  passes  a  bill  there  is  an  indorsement  written  upon 
it,  *  Soit  bail^  aux  Seigneurs,'  or  *  aux  Communes ;'  and  at  the 
beginning  of  every  parfiament  the  lords  make  an  entr^  in  their 
journals,  in  French,  of  the  appointment  of  the  receivers  and 
triers  of  petitions,  not  only  for  England  but  for  Gascony,  E.  g. 
Extract  from  Lords'  Journals,  August  24th,  1841. 

Les  Recevours  de  Petitions  de  GasciHgne  et  des  autres  terres  et 
pejs  de  par  la  mer  et  des  isles — 

Le  Baron  Abinger,  Chief  Baron  del'Exchequer  de  la  Reyne. 

Messire  James  Farke,  Chevalier. 

Messire  John  Edmund  Dowdeswell,  Escuyer. 

Les  Triours  des  Petitions  de  Gascoigne — 

Le  Dae  de  Somerset. 

Le  Marquise  de  Anglesey. 

Le  Count  de  Tankerville. 

Le  Viscount  Torrington. 

Le  Barai  CampbelL" 
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To  his  anecdotical  remiDiscences  of  deceased  judges  there  can 
be  no  objection.  After  describing  Jeffrey's  voice — "  He  had  a 
very  sweet  and  powerful  voice,  having  something  in  its  tone 
which  immediately  fixed  the  attention,  so  that  his  audience 
always  were  compelled  to  listen  to  him,  irrespective  of  what  he 
said :"  he  adds  the  brief  commentary,  '^  A  few  such  voices  I 
have  known  in  my  time — particularly  that  of  the  late  Sir  Wil- 
liam Garrow,  whose  early  professional  career  was  pretty  much 
like  that  of  Jeffreys,  although  he  was  free  from  his  vices." 

'  This  anecdote  of  Lord  Mansfield  is  new  to  us,  and  too  good 
not  to  bear  transplanting.  '^  The  virulence  of  Jeffreys  on  his 
boon  companions  of  the  night  was  very  different  from  Lord 
Mansfield's  vengeance  on  Dr.  Brocklesby,  the  famous  physi- 
cian, who,  having  met  him  in  society  overnight,  and  being 
examiaed  before  him  in  court  next  morning,  chose  to  be  offen- 
sively familiar.  Lord  Mansfield  summing  up  to  the  jury — 
'  Gentlemen,  the  next  witness  is  one  Rocklesbvy  or  BrocKlesby, 
or  Rocksby,  and  first,  he  swears  that  he  is  a  physician."' 
That  he  may  attract  attention,  the  satirical  writer  plays  with 
those  questions  of  free  trade  in  corn,  upon  which  the  public 
mind  is  now  so  much  divided,  in  a  tone  of  sneering  banter  on 
the  protectionist'  and  farmer — "  The  importation  of  cattle  from 
Ireland  had  lately  considerably  increased.  The  landlords, 
headed  by  the  Duke  of  Buckingham,  instead  of  pretending  to 
stand  up  as  the  advocates  of  the  tenant- farmers,or  of  thelabourers, 
or  of  the  public,  plainly  spoke  out,  '  that  from  a  fall  in  the  price 
of  cattle,  their  rents  were  lowered  to  the  amount  of  of  200,000 
a-year,  which  they  could  not  afford.'  He  (Lord  Clarendon) 
was  told,  however,  that  the  heavily  taxed  English  could  not 
enter  into  a  competition  in  the  breeding  of  cattle  with  the 
lightly  taxed  Irish,  and  that  without  the  proposed  ^  protection' 
tenants  would  be  bankrupt,  labourers  must  come  upon  the 
parish,  and  the  kingdom  must  be  ruined.  The  bill  received  the 
royal  assent,  with  the  clause  declaring  that  the  importation  of 
Irish  provisions  was  to  the  common  nuisance  of  all  his  Ma- 
jesty's subjects  residing  in  England.  This  happened  in  the 
annus  mirabilis,  and  was  of  more  permanent  injury  to  the  coun- 
try than  the  plague  or  the  fire  of  London  : "  a  wild  exaggeration. 

Bearing  a  lively  recollection  of  the  manner  in  which  a  sleepy 
House  of  Commons  or  yawning  jury  received  a  fillip  from  some 
dexterous  allusion  to  passing  events  and  noted  characters  of  the 
day, — Lord  Campbell  loves  to  play  upon  a  name.  In  the  fol- 
lowing paragraph  the  cunning  writer  glances  at  the  popular 
leaders  of  the  nineteenth  rather  than  the  seventeenth  century. 
''  Bacon  was  about  to  take  his  seat,  when  a  Mr.  T.  Duncombe, 
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famous  for  adventurous  motions^  hut  rather  a  popular  character^ 
raised  the  question,  'Whether  the  Attorney-General  might  be 
elected,  in  respect  there  was  no  precedent  that  such  an 
officer  of  the  crown  could  be  chosen  member  of  that  house  ?' " 

Which  is  the  true  Dromio,  the  living  or  dead  Serjeant 
Wilde,  to  whom  this  description  applies  ? 

**  It  must  be  confessed  that  Serjeant  Wilde,  a  most  merito- 
rious and  useful  member  of  the  lower  house,  did  sometimes  push 
his  privilege  notions  to  a  most  extravagant  length."  In  the 
margin  are  stated  "  Serjeant  Wilde's  notions  of  parliamentary 
privilege,"  and  in  the  body  of  the  text  we  discover  that  Wilde 
the  first  had  imbibed  as  lofty  notions  of  privilege  as  Wilde  the 
second.  "  We  are  a  committee,"  exclaimed  the  serjeant, "  and  it 
doth  not  stand  with  the  dignity  of  our  house  to  have  counsel 
come  to  confront  us  !  " 

Whilst  glancing  at  other  dignities  of  the  law.  Lord  Campbell 
naturally  holds  up  the  mirror  to  his  own  feelings.  Witness  his 
description  of  Bacon's  ecstasy  on  clutching  the  great  seal. — 
**  As  soon  as  Bacon  had  got  home, — the  great  seal  in  its  silken 
purse  lying  on  the  table  before  him,  his  eye  glancing  from  the 
paper  to  the  long  courted  bauble,  and  his  heart  overflowing  with 
gratitude,  he  wrote  the  following  letter,  signed  F.  Bacon,  C.  S. 
With  what  rapture  he  must  have  written  the  letters  C.  S.,  which 
he  affixed  to  his  name  for  the  first  time  !" 

The  reflection  upon  Bacon's  resigning  the  great  seal  cannot 
be  suspected  of  any  personal  application. 

**  Wnat  a  contrast  between  Bacon's  feelings  now  and  those 
with  which  he  surveyed  the  great  seal,  when  he  carried  it  home 
to  Gray's  Inn,  and  wrote  his  first  letter,  signed  *  F.  Bacon,  C.  S. !' 
There  might  be  a  very  instructive  set  of  prints  referring  to  those 
remote  times,  intituled  *  The  Lawyer's  Progress,' — the  two  most 
remarkable  of  which  would  be  bis  *  selling  himself  to  the  Devil,' 
and  *  Mephistophiles  coming  to  enforce  the  terms  of  the 
bargain.' " 

The  future  biographer  of  Lord  Campbell,  should  he  not  him- 
self perform  the  delightful  task,  will  find  in  these  pages,  and  in 
the  edition  of  the  speeches,  abundant  materials  pressed  down 
and  running  over.  Of  the  manner  in  which  John  Campbell 
surmounted  his  studentship,  this  manly  avowal  is  recorded  : — 

"  The  aid  which  has  since  been  found  available  to  poor  stu- 
dents, from  literary  labour,  and  of  which,  when  a  student  at 
Lincoln*s  Inn,  I  availed  myself,  was  then  unknown." 

This  voluntary  exposure  to  martyrdom,  as  leader  of  the  Oxford 
circuit,  is  proudly  commemorated. — 

"  At  Gloucester  summer  assizes,  1832,  the  Asiatic  cholera  was 
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raging  in  that  city;  tar  barrels  were  barnt  all  day  in  the  streets; 
no  one  entered  the  county  hall  except  on  some  sort  of  com- 
pulsion,  and  every  one  who  enterea  held  in  his  hand  some 
charm  against  the  infection.  Yet  of  a  bar  of  above  fifty  in 
number,  only  one  man  fled  the  field.  There  were  many  deaths 
daily  in  Leather  Bottle  Lane,  close  by  ray  lodgings,  but  I  thought 
that  I,  the  leader  of  the  circuit,  was  bound  to  remain  at  my  post, 
and  to  give  a  chance  to  my  juniors." 

The  tricks  at  Nisi  Prius,  by  which  unfortunate  litigants  were 
baffled  and  beguiled,  are  thus  held  up  to  admiration  : — 

''There  can  be  little  doubt  of  his  (Lord  Ellesmere*s)  perfect 
sincerity  respecting  the  evidence  of  the  entry  to  avoid  the  fine, 
but  his  language  reminds  me  of  an  anecdote  I  have  heard  of  the 
manner  in  which  a  similar  difficult  case  was  obviated,  in  a  case 
tried  on  the  Oxford  circuit.  At  a  consultation  the  night  before  the 
trial,  the  plaintiff's  attorney,  whose  name  was  Timothy  Tickler, 
intimated  that  the  defendant  had  discovered  that  there  had  been 
a  fine  levied,  which  was  to  be  given  in  evidence  next  day. 
Counsel — '  That  will  be  fatal  unless  there  has  been  an  entry  to 
avoid  the  fine.'  Tickler — *  What  is  the  meaning  of  an  entry  to 
avoid  a  fine  Y  Counsel — *  The  party  who  claims  the  land,  after 
the  fine  is  levied,  goes  upon  the  land  and  says,  /  enter  to  avoid 
all  fines'  The  consultation  broke  up  without  a  ray  of  hope. 
But  next  morning,  a  supplemental  brief  was  delivered — 'To 
prove  that  after  the  fine  levied  in  this  case,  an  entry  was  duly 
made  by  the  plaintiff  to  avoid  it. — Call  Timothy  Tickler.'" 

A  confession  of  his  comparative  failure  in  the  House  of  Com- 
mons is,  with  some  faltering,  admitted;  but  then  the  house 
detest  lawyers,  and  what  attorney-general  but  he  ever  walked 
up  the  floor  of  St.  Stephen's  Chapel,  in  wig  and  gown,  amid 
loud  and  enthusiastic  cneering  ? 

''Although  on  the  rare  occasions  when  it  was  my  duty  to  speak 
while  a  member  of  the  House  of  Commons,  I  had  the  good 
fortune  to  experience  a  favourable  hearing,  I  must  observe  that 
there  has  subsisted  in  this  assembly,  down  to  our  own  times,  an 
envious  antipathy  to  lawyers,  with  a  determined  resolution  to 
believe  that  no  one  can  be  eminent  there  who  has  succeeded  at 
the  bar.  The  prejudice  on  the  subject  is  well  illustrated  by  a 
case  within  my  own  knowledge.  A  barrister  of  the  Oxford 
circuit,  taking  a  large  estate  under  the  will  of  a  distant  relation, 
left  the  bar,  changed  his  name  under  a  royal  licence,  was  re- 
turned for  a  Welsh  county,  and  made  his  maiden  speech  in  top 
boots  and  leather  breeches,  holding  a  hunting  whip  in  his  hana. 
He  was  most  rapturously  applaud^  till  he  unluckily  alluded  to 
some  cause  in  wnich  he  bad  been  engaged  while  at  the  bar ;  and 
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nvben  it  was  discovered  that  he  was  a  lawyer  in  disguise,  he  was 
coughed  down  in  three  minutes.  It  is  certainly  true,  that  suc- 
cess in  one  of  these  fields  of  exertion  by  no  means  proves  a 
qualification  to  succeed  in  the  other;  for.  while  some  parlia- 
mentary orators,  like  Sir  Robert  Peel  and  Lord  Stanley,  would 
have  been  sure  to  have  risen  to  the  first  practice  in  Westminster 
Hall,  I  could  name  others  who  have  deservedly  acquired  a  high 
reputation  in  the  House  of  Commons,  who,  if  they  had  con- 
tinued in  Westminster  Hall,  would  never  have  been  intrusted 
with  a  brief.  In  the  other  House  of  Parliament  there  is  no  such 
prejudice  against  the  law." 

The  results  of  Sir  John  Campbeirs  electioneering  experience 
at  StafiTord  are  told  with  amusing  naivete. 

''  I  can  testify  from  having  witnessed  it,  that  the  scene  of  the 
greatest  exultation  and  joy  in  this  world  is  the  procession  of 
the  ^  third  man'  entering  a  borough  during  a  canvass  for  the 
election  of  members  of  parliament.  Those  who  do  not  mean 
to  support  him,  and  know  that  he  has  no  chance  of  success, 
equally  rejoice  in  the  consciousness  of  their  own  increased  im- 
portance ;  and  from  his  worship  the  mayor  down  to  the  beggar 
in  the  street,  all  expect  to  derive  some  gratification  from  the 
coming  contest/' 

Upon  his  exclusion  from  parliament,  the  author  thus  dilates. 

**  Parliament  met  in  a  few  weeks  after  North's  promotion. 
In  those  good  old  times,  when,  according  to  BlacKStone,  the 
English  constitution  was  '  theoretically  perfect,'  the  appointment 
to  an  office  of  profit  under  the  crown  did  not  vacate  a  seat  in 
the  House  of  Commons. 

^'  In  a  note  upon  this  sentence  of  my  work  by  some  laborious 
editor  in  a  future  age,  it  will  be  said,  *  The  author  here  talks 
very  feelingly ;  for  I  find  that  when  he  himself  was  promoted 
from  bein^  solicitor  to  be  attorney  general,  in  the  year  1834, 
he  lost  his  seat  for  Dudley,  ancl  was  kept  out  of  parliament 
nearly  a  whole  session,  till  re-elected  for  the  city  of  Edmburgh.' " 

What  tender  heart  can  fail  to  sympathize  with  the  anguish  of 
the  advocate,  in  feeling  himself  constrained  by  an  imperative 
sense  of  duty  to  cite  &e  following  case  as  exactly  in  point* 
One  of  the  uninitiated  in  the  Eleusinian  mysteries  of  the  pro-^ 
fesaion  might  object  to  the  relevancy  of  the  anecdote,  and  doubt 
whether  he  could  understand  its  application;  but  the  stern 
attorney  general,  at  whatever  cost  to  his  own  feelings,  could 
not  on  a  question  of  privilege  betray  the  House  of  Commons, 
and  refuse  to  hurl  the  heavy  dart. 

^'  Orator  quoque  maximos  et  jaculator." 
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^^  He  (Lord  Jeffreys)  had  to  decide  upon  a  petition,  against  a 
great  city  attorney,  with  whom  he  used  to  get  drunk,  and  who 
had  given  him  a  great  many  briefs  at  Guildhall  when  still  ob- 
scure; and  one  of  the  affidavits  swore  that  when  the  attorney 
was  threatened  with  being  brought  before  my  Lord  Chancellor, 
he  exclaimed,  *  My  Lord  Chancellor !  I  nuzde  him  ! '  Mean- 
ing that  he  had  laid  the  foundation  of  his  fortune  by  bringing 
him  early  into  city  business.  Jeffreys. — *  Well,  then,  I  will  lay 
my  maker  by  the  heels/  He  thereupon  instantly  ordered  a 
commitment  to  be  made  out,  and  sent  off  his  old  friend  to  the 
Fleet— Life  of  Guildford,  ii,  118. 

**  I  was  under  the  painful  necessity  of  relating  this  anecdote 
in  my  argument  in  Stockdale  v.  Hansard,  to  show  that  judges 
might  abuse  their  privileges  as  well  as  the  House  of  Commons." 
— Lord  Campbeirs  Speeches,  138. 

All  the  bills  which  he  has  succeeded  in  placing  on  the  statute 
book  are  mentioned  by  the  ex-member  with  parental  fondness ; 
and  all  the  bills  introduced  by  him,  and  which  ought  to  have 
been  placed  there. 

**  I  have  repeatedly,  but  ineffectually,  attempted  to  extend 
the  principle  of  this  measure  (the  statute  of  Acton  Bumel)  to 
modem  securities — bonds,  and  bills  of  exchange — and  to  assi- 
milate our  law  in  this  respect  to  that  of  Scotland  and  France, 
and  every  other  civilised  country." 

"  Sir  Thomas  More  exposes  the  absurdity  of  the  law  of  for- 
feiture in  case  of  larceny,  which  I  am  ashamed  to  say,  notwith- 
standing the  efforts  I  have  myself  made  in  parliament  to  amend 
it,  still  disgraces  our  penal  code ;  so  that  for  an  offence  for 
which,  as  a  full  punishment,  sentence  is  given  of  imprisonment 
for  a  month,  the  prisoner  loses  all  his  personal  property,  which 
is  never  thought  of  by  the  court  in  pronouncing  tne  sentence.*' — 

'*  All  the  lioeral,  enlightened,  and  influential  lawyers  then,  as 
now,  were  much  before  the  majority  of  the  legislature  in  dis- 
interestedly recommending  practicable  and  ^nefictal  legal 
reform,  and  this  very  committee,  so  jeered  at,  strongly  recom- 
mended a  registry  of  deeds,  which  bein^  still  wiUiheld,  I  several 
times,  while  I  was  a  representative  of  the  people,  in  vain  strove 
to  induce  the  House  of  Commons  to  adopt. 

*'  This  last  measure,  the  greatest  and  most  beneficial  of  all, 
still  remains  to  confer  glory  upon  the  honest  and  vigorous  ad- 
ministration that  shall  carry  it  through,  notwithstanding  the 
interested  clamours  of  country  attomies,  and  the  foolish  fears 
of  country  squires." 

This  perpetual  use  of  the  first  personal  pronoun  may  be  de- 
nounced as  a  standing  grievance,  so  incessantly  does  it  recur  to 
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mar  the  narrative,  and  grate  upon  the  ear.  Though  the  com- 
mon fault  of  eminent  leaders  at  Nisi  Prius^  constantly  speaking 
in  the  first  person — the  grievous  error,  pace  tanti  viri  be  it 
whispered,  of  Erskine — a  besetting  sin  of  the  late  Lord  Abinger 
—its  deformity  offends  more,  and  looks  more  ungraceful  in  an 
historian  who  should  always,  like  a  prompter,  remain  behind  the 
scenes.  £rskine*s  oratorical  egotism  was  thus  humorously 
rebuked  by  Cobbett :  "  On  Monday  three  weeks  we  shall  have 
the  extreme  satisfaction  of  laying  before  the  public  a  brief 
analysis  of  the  speech.  Our  letter  founder  having  entered  into 
an  engagement  to  furnish  us  with  a  new  fount  of  capital  Ts  by 
that  time."  How  much  more  should  this  treason  to  good  taste 
be  rebuked  in  written  composition,  and  yet  in  every  chapter, 
not  merely  interwoven  witn  the  notes,  but  in  the  text,  is  a 
reference  to  the  learned  lord  himself  always  unbecoming,  some- 
times offensive,  thrust  upon  us.  In  order  that  he  might  conceal 
the  authorship  of  Waverley,  Sir  Walter  Scott  prefixed  mottoes 
to  some  chapters  firom  his  own  poems,  and  when  compelled  to 
reveal  himself,  apologises  with  the  grace  of  a  gentleman  for 
thus  incidentally  appearing  to  puff  his  own  wares.  But  the 
author  of  the  laves  of  the  Chancellors  has  been  too  long 
bronzed  in  court  to  be  troubled  by  any  such  superfluous  deli- 
cacy, and  the  reference  to  Lord  CampbeH's  speeches  occurs  as 
frequently  as  if  it  were,  in  a  catch  or  a  glee,  the  perpetual  can- 
i  lena — tne  constant  burden  of  his  song. 

Emulating  the  bad  example  of  eminent  artists,  he  has  niched 
his  own  name  at  the  foot  of  each  statue,  and  into  every  his- 
torical picture  introduced  his  own  portrait. 

The  control  of  the  Lord  Chancellor  over  lunatics  is  illus- 
trated by  the  warrant  at  length : 

"  To  our  right  trusty  and  well  beloved  Councillor,  John  Baron 
Campbell,  our  Chancellor  of  that  part  of  our  United  Kingdom 
caUed  Ireland." 

Lest  any  careless  reader  should  fail  perchance  to  give  the 
pains-taking  author  full  credit  for  his  arduous  labours,  he  com- 
memorates them  thus :—  ^ 

**  I  find  from  my  laborious  researches^  that  while  a  chancellor 
is  going  on  in  the  equal  and  satisfactory  discharge  of  his  duty, 
HtUe  notice  is  taken  of  him,  and  that  he  is  only  made  prominent 
by  biographers  and  historians^  when  he  takes  brioes,  per- 
verts the  law,  violates  the  constitution,  oppresses  the  innocent^ 
and  brings  ruin  on  his  country : — 

'  The  evil  men  do  lives  after  them ; 

The  good  is  oft  interred  with  their  bones.'  *' 

The  habit  of  addressing  juries  and  assuming  feeling  though 
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he  has  it  not,  can  alone  account  for  the  frequent  recurrence  of 
these  and  similar  paragraphs.  "  It  would  have  been  very  gratify- 
ing to  me  if  this  work  (Bracton)  could  have  been  ascnbed  with 
certainty  to  any  of  the  Chancellors  whose  lives  have  been 
noticed.  I  am  afraid  1  cannot  properly  conclude  this  sketch  of 
the  life  of  Wolsey  without  mentioning,  that '  of  his  own  body  he 
was  iir  and  gave  the  clergy  ill  example. 

"  I  have  thought  it  becoming  to  make  these  observations  in 
vindication  of  the  great  principles  of  right  and  justice ;  but  I 
now  have  a  more  pleasing  task,  to  record  the  composure,  the 
industry,  the  energy,  displayed  by  Bacon  after  his  fall,  and  the 
benefits  he  continued  to  confer  by  his  philosophical  and  literary 
labours  on  his  country — ^though  I  must  again  be  pained  by 
pointing  out  instances  of  weakness  and  meanness,  by  which  he 
still  tarnished  his  fame."  *'  It  is  with  CTeat  pain  that  I  have 
found  myself  obliged  to  take  an  impartial  view  of  his  character 
and  conduct/' 

Why  shonld  the  sensitive  author  feel  ^reat  pain  or  even  the 
slightest  uneasiness,  in  taking  an  impartial  view  of  any  distin-* 
guished  man,  much  less  of  a  distinguished  statesman,  who  has 
been  '^  where  the  wicked  cease  from  troubling"  200  years  and 
more.  But  the  most  sympathetic  reader  need  not  commiserate 
Lord  CampbeH's  distress,  it  is  a  mere  fafon^de-parler^  such  as 
moved  soft-hearted  jurymen  in  days  of  yore,  poured  forth  at 
little  cost  of  feeling  and  with  no  expenditure  of  thought,  requir- 
ing no  more  consideration  than  "  House  of  Commons  law,"  and 
forgotten  by  the  ready  penman  as  soon  as  jotted  down. 

Lord  Campbell  is  in  truth,  with  all  his  saliency,  a  rapid  and 
careless  writer,  who,  from  snatching  the  first  word  in  court  that 
came  uppermost,  and  addressing  incompetent  judges  of  style, 
never  pauses  to  inquire  whether  it  is  vapid,  or  low,  or  trite,  x>i 
unbecoming,  and  dreads  nothing  but  a  full  stop.  In  his  habits 
of  composition  he  appears  to  despise  Bacon's  method  of  tran- 
scribing a  work  eight  times^  and  to  have  studied  under  different 
masters  from  those  accomplished  authors,  Johnson  and  Burke, 
and  Lord  Stowell ;  the  first  of  whom  elaborated  3,000  correc- 
tions, as  Dr.  Drake  assures  us,  in  the  Rambler  alone,  the 
second  of  whom  would  stop  the  press  to  complete  the  rounding 
of  a  period,  and  the  last  was  so  fastidious  tnat  he  could  never 
satisfy  himself  in  his  corrections — again,  and  yet  again  amend- 
ing the  placing  of  a  colon,  or  a  comma.  Perhaps  their  extreme 
and  scrupulous  nicety  of  criticism  may  have  been  too  minute, 
but  they  have  had  the  reward  of  placing  right  words  in  right 
places,  in  an  almost  idolatrous  worship,  and  will  ever  be  re- 
garded as  models  of  ornate  English,  and  classical  composition. 
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The  plain  spoken  author  of  these  volumes,  in  his  unsophisti- 
cated Doric,  too  often  mistakes  rudeness  for  simplicity,  and  de- 
spising all  ornaments  of  speech  will  scarcely  take  the  trouble  to 
write  good  grammar. 

That  our  readers  may  decide  on  the  justice  of  this  censure 
we  offer  a  few  examples — a  much  larger  collection  might  easily 
be  made— of  vulgar,  homely,  colloquial,  and*  ungrammatical 
English. 

"  No  one  ever  dreamed  of  Henry  putHng  up  with  a  widow.— 
His  defence  of  holy  water  had  a  prodigious  run,-^Instead  of 
offering  incense  to  Venus  he  (Bacon)  was  only  considering  of  a 
scheme  to  make  his  pot  boil. — He  (Lord  Keeper  Williams)  was 
not  an  expert  horseman,  and  had  apprehensions  of  being  spilt 
bt  the  way. — Let  us  consider  the  suaden  effect  of  the  touch  of 
the  mitre  (like  a  touch  of  the  colic)  on  men  of  honour  in  our 
own  time.— His  judges  evinced  one  touch  of  humanity,  by  order^ 
ing  More  a  chair. — Of  all  the  writers  who  fleered  at  him. — 
They  spirited  up  the  king  to  take  the  great  seal  irom  Claren- 
don.—rforthumberland  was  not  thus  to  be  baulked, — ^As  they 
stuck  to  the  text  of  the  Lord  Chancellor's  earlier  work,  they 
were  condemned  to  the  flames. — ^The  queen  was  in  such  dudgeon 
that  she  ordered  the  Lord  Keeper  instantly  to  dissolve  parlia- 
ment.*' 

These  paragraphs  are  framed  in  the  auctioneer's  style.  *'  But 
he  was  now  to  make  a  figure  in  a  new  line-^*'  I  must  do  allowed 
to  say  that  I  consider  still  more  absurd  the  attempts  of  Romish 
zealots  to  make  her  out  to  have  been  a  female  of  abandoned 
character  from  her  early  youth. — When  he  (Bacon)  tries  to  be 
light  and  airv  we  have  such  a  botch,  as  might  have  been  expected, 
if  Horace  Walpole  had  been  set  down  to  write  the  Novum 
Organum. 

"On  the  day  of  the  coronation  he  (Bacon)  was  obliged  to 
kneel  down  vAth  a  batch  of  above  300."  This  figure  of  a  kneel- 
ing batch  is  fresh  from  the  baker's  oven,  and  may  vie  in  ele- 
Since  with  '^  the  last  hair  in  the  tail  of  procrastination"  of  llord 
en]^on.  In  a  erave  biographical  work,  with  pretensions  to  be 
classical,  more  choice  epithets  may  be  desiderated  than  those  of 
"  musty  old  lawyer" — "  the  crusty  old  treasurer" — "  the  queen's 
reputation  never  suffered  by  her  attentions  to  her  old  fat  Lord 
Keeper:' 

An  elderly  gentleman  may  chat,  but  ought  not  to  print  so 
carelessly,  no  more  than  he  should  venture  into  public  in  his 
morning  gown  and  slippers.  The  following  is  surely  such  slip- 
shod English,  that  even  the  classical  authority  of  Roger  North 
would  not  justify  its  adoption.  ''The  disqualification  of  Roman 
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Catholics  to  sit  in  parliament  must  be  considered  a  tremendous 
set  off  against  the  Habeas  Corpus  Act.— He  wanted  somebody 
that  might  take  some  care  of  him^  and  had  pitched  upon  a 
woman  well  known  to  him  by  the  experience  of  many  years,  in 
fine  his  house-keeper. — We  have  already  related  the  terrible 
fright  he  was  thrown  into  by  Shaftesbury's  waggery. — I  must 
not  pass  over  his  loves,  although  they  were  not  very  romantic 
or  chivalrous. — ^This  most  swelhn^  moment,  Jeffreys  pinned  the 
basket  by  this  leading  and  highly  irregular  question. 

The  venerable  head  of  Priscian  is  somewhat  endangered  by 
the  use  of  the  following  disjunctives  :  — "  His  (Chancellor 
EUesmere's)  speech  on  swearing  in  Sir  Henry  Montague, 
Coke's  successor,  however,  shows  that  he  had  neither  remitted 
hia  desire  of  vengeance  or  punishment.  The  expectant  chan- 
cellor zealously  co-operated  with  those  whose  duty  it  was  to 
compel  Clarendon  to  fly  the  country,  that  neither  by  the  interest 
of  tne  Duke  of  York  or  a  relenting  of  the  king,  he  might  ever 
recover  power." 

With  a  similar  disregard  of  Murray's  grammar,  Lord  Camp- 
bell writes  of  the  permanent  consequence  of  Becket's  contro- 
versy upon  religion  and  the  state,  the  independency  of  England 
on  the  Papacy.  "There  was  no  intention  of  continuing  him  in 
the  office  longer  than  till  a  satisfactory  arrangement  could  be 
made  for  the  appointment  of  a  successor. — I  must  rather  ex- 
press my  concern  that  he,  (Clarendon)  did  not  persist  in  his 
resolution,  still  to  remain  and  face  the  accusation. ' 

To  adopt  his  favourite  word  the  reckless  writer  has  discovered 
in  his  baste  a  sacred  lodge  for  royalty  :  "  Very  different  is  the 
conduct  of  our  beloved  Sovereign  Queen  Victoria,  who,  when  in 
Scotland,  attends  divine  service  in  the  parish  church  where  she 
is  residing."  In  the  rapidity  of  composition  Lord  Campbell  has 
altogether  forgotten  a  i*ule  cited  by  himself  on  the  highest 
authority,  concerning  the  relative  and  antecedent.  Chief  Jus- 
tice Jefireys  in  construing  an  indictment  said : 

"  The  relative  must  go  to  the  last  antecedent,  or  else  Dr. 
Busby,  that  so  long  ruled  in  Westminster  school,  taught  me 
quite  wrong,  and  who  had  tried  most  of  the  grammars  extant, 
and  used  to  lay  dowft,  as  a  positive  rule  of  grammar,  that  the 
relative  must  refer  to  the  last  antecedent." 

For  want  of  bearing  this  rule  in  mind  the  dame  of  Ralph  de 
Neville  is  given  to  a  wrong  bed-fellow  : 

^'  This  was  the  famous  fine  paid  by  his  wife  to  the  king,  of 
200  hens,  that  she  might  be  allowed  to  sleep  with  him  one 
nieht."     Madd.  Exch.  326. 

Dy  the  same  mistake  in  the  following  passage  the  cheater 
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and  the  cheat  are  compelled  to  change  places,  the  confiding 
prelate  is  unwittingly  converted  into  Vifripan. 

"  This  is  as  little  to  be  believed  as  another  story  Burnet  tellfl 
us  on  Shaftesbury's  authority,  that '  Cromwell  offered  to  make 
him  king/  The  truth  is  that  when,  in  subsequent  times, 
Shaftesbury  became  acquainted  with  the  good  bishop,  he  took 
undue  advantage  of  his  credulity  and  mystified  him  exceedingly.** 
Alas  for  Shaftesbury ! 

Those  useful  particles  of  speech  "  for"  and  "from"  are  exalted 
from  their  squire's  degree,  and  made  to  perform  knight  service. 
**  He  (Simon  de  Sudbury)  called  forth  some  censure  by  accepting 
the  great  seal ;  /or,  though  there  were  many  precedents  of  a  chan- 
cellor becoming  Archbishop  of  Canterbury,  it  was  not  considered 
for  the  dignity  of  the  church,  that  an  Archbishop  of  Canterbury 
should  become  chancellor;  and  it  would  have  been  well  far 
him  if  he  bad  confined  himself  to  the  discharge  of  his  ecclesias- 
tical duties, /or,  by  engaging  in  politics,  he  was  brought  to  an 
untimely  and  violent  end. 

"  He  had  respect /or  the  rights  of  the  people." 

"The  Lord  Keeper  was  supposed  to  show  great  moderation /or 
those  times." 

The  misuse  of  the  particle /rom  savours  equally  of  Aberdeen. ' 

^  JPVam  his  frivolous  accomplishments,  which  were  of  such  ser- 
vice to  him  we  must  not  overlook  the  merits  which  belonged  to 
him  (Sir  Charles  Hatton)." 

"  From  Elizabeth,  not  wishing  to  stir  tt,  there  is  reason  to  fear 
that  the  proofs  of  Anne's  (Boleyn)  guilt  were  formidable." 

We  may  apply  to  Lord  Campbell's  English,  his  own  animad- 
version on  Bacon's  Latin  style,  that,  **  though  often  pointed  and 
forcible,  it  is  not  sweet  nor  pure."  Through  want  of  the  labor 
linut  and  use  of  the  file,  his  readers  are  burdened  with  such  a 
sentence  as  this. 

*^  It  vHis  admitted  that  the  conduct  of  the  Chancellbr  (Adam- 
de-Houghton)  was  without  reproach ;  but  a  charge  was  brought 
against  an  Ex-Chancellor,  William  of  Wickham,  who,  heing 
strongly  suspected  of  being  protected  by  Alice  Pierce,  was 
accui^  of  several  misdemeanors  in  his  office  of  chancellor.*'*— 
Or  this : 

"  Strange  and  groundless  stories  were  propagated  respecting 
the  nature  of  his  malady  ;  and,  in  the  next  age,  it  was  said  he 
had  been  struck  with  it  as  a  judgment  from  Heaven,  on  the  day 
that  Bishop  Ridley  and  Bishop  Latimer  were  burnt,  when, 
waiting  for  the  joyful  news,  though  the  old  Duke  of  Norfolk 
was  to  dine  with  him,  he  would  not  go  to  dinner  till  the  unex- 
ampled hour  of  four  in  the  afternoon,  but,  on  an  examination  of 
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datesj  it  will  be  found  that  these  victims  had  been  offered  up 
before  the  opening  of  parliament,  and  before  be  bad  bo  mucli 
distinguished  himself  by  his  eloquence.'^ 

Even  Oldmixon  tells  the  story  better. 

**  Some  of  our  historians  tell  us,  that  Gardiner  would  not  go 
to  dinner  that  day  till  four  o'clock  in  the  afternoon,  though  the 
old  Duke  of  Norfolk  was  to  dine  with  him;  and  that,  because 
he  would  first  receive  the  news  of  these  two  martyrs,  Ridley  and 
Latimer's  being  burnt,  but  that,  as  soon  as  wora  was  brought 
him  of  it,  he  presently  said,  Let  us  go  to  dinner." 

These  inartificial  and  ill-constructed  paragraphs,  the  author, 
with  a  very  little  care,  might  have  wrought  into  grace  and  de- 
ffance.  His  style  is  of  bone  not  ivory,  and  becomes  rougher  and 
harder  from  the  use  of  uncouth  words  :  ^'  He  thought  it  was  too 
late  to  resile.''  ''  Lord  Ellesmere  left  entirely  of  his  own  conquest 
landed  estates  to  the  value  of  8,000/.  a  year.'*  "  It  exceeded  the 
licence  of  forensic  logomachy."  "  Their  animosities  threw  the 
whole  kingdom  into  combustion — ^laden  with  hyperborean  spoils." 
** Nothingtheless^  I  am  of  opinion." 

As  we  have  censured  the  biographer's  familiar  style,  perhaps  it 
may  seem  hypercritical  to  complain  of  the  stately  :  **  at  marbles 
and  leapfrog  he  was  known  to  take  undue  advantages."  Another 
error  may  be  noticed  of  taste  rather  than  diction,  his  allusions  to 
the  current  cant  phrases  of  the  day,  which  partake  too  closely  of 
the  spirit  of  a  writer  of  newspaper  paragraphs.  These  phrases, 
**  a  Whig  lUid  something  more" — ^*  brutal  and  bloodv"— and 
many  other  joint*stock  quotations  might  be  rooted  up  with  advan- 
tage. ^'  The  bill  for  excluding  the  bishops  from  sitting  in  pariia- 
ment  now  passed  the  two  houses  without  further  opposition,  and 
the  question  arose  whether  it  would  receive  the  royal  assent. 
Many  who  thought  they  well  knew  Charles,  believed  that  he 
would  sooner  have  resigned  his  crown  and  his  life  than  sanction 
such  *  a  heavy  blow  and  great  discouragement  to  the  church.' 
What  was  their  horror  when,  with  his  free  assent,  the  act  bedame 
the  law  of  the  land."  No  assent  could  have  been  less  free.  **  This 
drew  upon  Bacon  a  sarcasm  from  Sir  Walter  Raleigh,  who  {with- 
out quoting  Hansard)  referred  to  his  former  patriotic  speech."  In 
the  first  parliament  of  Edward  VI.  we  are  told,  in  a  phrase  sin- 
gularly inapplicable,  "  there  were  a  few  ultra-radical  members 
still  unsatisfied." 

That  this  slovenly  appearance  in  undress  is  attributable  to  the 
author's  haste  and  carelessness  will  be  conceded  at  once,  when 
we  turn  to  the  passages  in  which  he  has  paused  to  bestow  more 
care  and  attention,  passages  of  terse  and  racy  description,  of 
clear  and  equably  flowing  narrative.  The  description  of  Gar* 
diner's  surprise  in  the  Tower  forms  a  favourable  specimen :— 
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"  Such  was  the  seclusion  in  which  Gardiner  had  been  kept, 
that  he  had  not  heard  of  the  death  of  Edward  VI.,  of  the  pio- 
clamation  of  Lady  Jane  Grey  as  Queen,  or  the  manner  in  which 
the  nation  bad  taken  up  the  cause  of  the  rightful  heir  to  the 
crown, — when  on  the  morning  of  the  31st  of  July,  1653,  he  was 
told  of  these  events, — with  the  additional  news  that  Queen 
Mary,  accompanied  by  her  sister  Elizabeth,  was  actually  making 
a  triumphal  procession  through  the  streets  of  London  on  her 
way  to  the  Tower. 

"  It  happened  that  in  this  fortress  there  were  confined  four 
other  state  prisoners,  who  had  never  been  allowed  to  communi- 
cate with  each  other,  and  had  been  subjected  to  equal  rigour-*- 
the  old  Duke  of  Norfolk,  attainted  in  the  last  days  of  Henry 
VIIL,  and  saved  from  the  block  by  the  opportune  death  of  that 
tyrant, — the  Duchess  of  Somerset,  who  had  been  committed  at 
the  same  time  with  her  husband,  as  an  accomplice  in  his  trea- 
sons,— Courtenay,  son  of  the  Marquis  of  Exeter,  who,  without 
being  charged  with  any  crime,  bad  been  shut  up  ever  since  his 
father's  execution,  in  the  year  1538 ;  and  Tunstal,  Bishop  of 
Durham,  who,  imitating  the  firmness  of  Gardiner,  had  likewise 
been  deprived,  and  sentenced  to  close  imprisonment.  As  the 
proeession  approached,  amidst  the  deafening  acclamations  of  the 
people,  these  five  illustrious  captives  were  Uberated;  and, 
Ukvuig  immediately  met  and  appointed  Gardiner  to  deliver  an 
addiesfl  of  congratulation  to  the  new  Queen  in  their  names,  they 
all  knelt  down  on  the  green  inside  the  great  gate  leading  from 
Tower^hili.  As  she  entered,  Grardiner,  still  on  his  knees,  pro- 
nounced his  address  in  terms  and  in  a  tone  the  most  afilect- 
ing.  Mary  burst  into  tears,  called  them  her  prisoners,  bade 
them  rise,  and  having  kissed  them,  restored  thejn  to  complete 
liberty." 

The  following  may  be  selected  as  a  fair  specimen  of  the  riant 
humour  and  playful  sarcasm  with  which  Lord  Campbell,  an 
adept  in  the  art  of  irony,  embellishes  his  narrative : — 

^'  The  tender  heart  of  Elizabeth  was  at  once  touched  by  his 
athletic  frame,  manly  beauty,  and  graceful  air ;  and  she  openly 
expressed  her  high  admiration  of  his  dancing.  An  offer  was 
instantly  made  by  her  to  admit  him  of  the  band  of  gentlemen 
pensioners.  He  expressed  great  willingness  to  renounce  all  his 
prospects  in  the  profession  of  the  law,  but  informed  her  that  he 
nad  incurred  debts  which  were  beginning  to  be  troublesome  to 
him.  She  advanced  him  money  to  pay  them  off,  at  the  same 
time  (more  sno)  taking  a  bond  and  statute  merchant  to  repay 
her,  when  he  should  be  of  ability.    He  little  thought  he  should 
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ever  hear  of  those  securities^  which  afteryraixiK  were  soppoaed  to 
be  the  cause  of  his  death  ;  and  before  he  had  e^en  reached  At 
degree  of  apprentice  or  utter  barrister^  he  joyfully  trantfemd 
himself  from  nis  dull  chambers  in  the  Temple  to  a  gay  apartmeot 
assigned  him  in  the  Palace  near  the  Queen's. 

^'He  was  henceforth  the  reigning  favourite^  aod  his^ffidal 
promotion  was  rapid.  He  was  successiYely  made  a  gentie^* 
man  of  the  Queen  s  privy  chamber,  captain  of  the  band  of  gen* 
tiemen  pensioners  (her  body  guard),  vice-cbamberlaiii,  and  a 
member  of  the  privy  council.  This  deUght  of  the  Queen  to 
honour  him  caused  much  envy,  and  some  scandal.  Complaiiita 
were  uttered,  that  under  the  existing  government  nothing  could 
be  obtained  by  any  others  than  '  dancers  and  carpet  knights,'*— 
such  as  the  £arl  of  Lincoln  and  Master  Hatton,  who  were  ad- 
mitted to  the  Queen's  privy  chamber.  Sir  John  Perrot,  a  stout 
soldier,  could  not  conceal  his  indignation  when  he  found  hiot- 
self  neglected  for  one  who,  he  was  used  to  say,  '  came  into 
court  by  the  galliard,  coming  thither  as  a  private  gentlemen  of 
the  inns  of  court  in  a  masque,  and  for  his  activity  and  penMnn^ 
which  was  tall  and  proportionable,  taken  into  favour." 

*'  The  vice*chamberlain  was  particularly  obnoxious  to  the  puii* 
tans ;  and  Burchet,  a  student  of  the  Middle  Temple^  a  leader  of 
this  sect,  in  a  fit  of  religious  enthusiasm  resolved  to  kill  hioiy 
but,  by  mistake,  murdered,  first,  in  the  public  street,  HawkuiB,  an 
oflicer,  and  then  Longworth,  the  keeper  of  a  house  in  whidi  he 
was  confined.  He  was  evidently  insane ;  but  in  those  days  thw 
did  not  stand  on  such  niceties ;  he  was  conyicted  and  executed/ 

Lord  Campbeirs  introduction,  or  proem  to  the  life  of  Bacon, 
by  far  the  most  elaborate  portion  of  the  work,  has  been  com- 
posed in  a  loftier  vein,  and  forms  an  exquisitely-wrou^t  portid 
to  the  classic  fane,  but  disfigured  by  this  characteristic  condhi*' 
sion. 

*'  It  will  easily  be  believed  that  I  enter  with  fear  and  trem-* 
bling  on  the  arduous  undertaking  of  attempting  to  narrate  the 
history,  and  to  delineate  the  character  of 

*  The  wisest,  brightest,  meanest  of  mankind.' 

I  must  say,  that  I  consider  a  life  of  Lord  Bacon  still  a  deside- 
ratum in  English  literature.  He  has  often  been  eulogised  and 
vituperated ;  there  have  been  admirable  expositions  o?  his  phi^ 
losophy,  and  criticisms  on  his  writings;  we  have  very  lively 
sketches  of  some  of  his  more  striking  actions ;  and  we  are  da£«- 
zled  by  brilliant  contrasts  between  his  good  and  bad  qualities, 
and  between  the  vicissitudes  of  prosperous  and  adverse  fortune 
which  he  experienced.^    But  no  writer  has  yet  presented  him  to 
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us  familiarly  and  naturally  from  boyhood  to  old  age — shown  us 
bow  bis  character  was  fomied  and  developed — explained  his 
motives  and  feelings  at  the  different  stages  of  his  eventful 
career — or  made  us  acquainted  with  him  as  if  we  had  lived  with 
him,  and  had  actually  seen  him  taught  his  alphabet  by  his  mother 
—patted  on  the  head  by  Queen  Elizabeth — mocking  the  wor- 
shippers of  Aristotle  at  Cambridge^catching  the  first  glimpses  of 
his  gteat  discoveries^  and  yet  uncertain  whether  the  light  was 
irom  heaTcn — associating  with  the-  learned  and  the  gay  at  the 
the  Court  of  France — devoting  himself  to  Bracton  and  the 
Year  Books  in  Gray's  Inn— throwing  aside  the  musty  folios  of 
the  law  to  write  a  moral  essay,  to  make  an  experiment  in 
natural  philosophy,  or  to  detect  the  fallacies  which  had  hitherto 
obstructed  the  progress  of  useful  truth — contented  for  a  time 
with  taking  <all  knowledge  for  his  province' — roused  from 
these  iqieculations  by  the  stings  of  vulgar  ambition,  plying  all 
the .  arts  pf  flattery  to  gain  official  advancement  by  royal  and 
courtly  favour— ^-entering  the  House  of  Commons  and  displaying 
powers  of  bratoiy  of  which  he  had  been  unconscious — being 
seduced  by  the  love  of  popular  applause,  for  a,  brief  space  be- 
comiDg  a  patriot — making  amends  by  defending  all  tne  worst 
excesses  of  prerogative — publishing  to  the  world  lucubrations 
ojK  morals  wnich  show  the  nicest  perception  of  what  is  honour- 
able, and  beatttiful,  as  well  as  prudent,  in  the  conduct  of  life — ^yet, 
the  son  of  a  lord  keeper^  the  nephew  of  the  prime  minister,  a 
oite^n'a  counsel,  with  the  first  practice  at  the  bar,  arrested  for 
aebt  and  languishing  in  a  spunging-house — ^tired  with  vain  soli- 
citations to  his  own  kindred  for  promotion,  joining  the  party  of 
their  opponent,  and  after  experiencing  the  most  generous  kindness 
ttam  the  young  and  chivalrous  head  of  it,  assisting  to  bring  him 
to  the  scaiFold,  and  to  blacken  his  memory — ^seeking  by  a  mer- 
itenary  marriage  to  repair  his  broken  fortunes— on  the  accession 
of  a  new  soverign  offering  up  the  most  servile  adulation  to  a 
pedant  whom  he  utterly  despised — infinitely  gratified  by  being 
permitted  to  kneel  down,  with  two  hundred  &nd  thirty  others, 
to  receive  the  honour  of  knighthood — ^truckling  to  a  worthless 
favourite  with  the  most  slavish  subserviency,  that  he  might  be 
appointed  a  law  officer  of  th^  crown — then  giving  the  most  ad- 
mmiible  advice  for  the  compilation  and  emendation  of  the  laws 
of  England,  and  helping  to  inflict  torture  on  a  poor  parson 
whom  he  wished  to  hang  as  a  traitor  for  writing  an  unpublished 
and  unpreached  sermon — attracting  the  notice  of  all  Europe  by 
his  phfildsophical  works,  which  established  a  new  era  in  the  mode 
of  investigating  the  phenomena  both  of  matter  and  mind — 
basely  intriguing  in  the  meanwhile  for  further  promotion,  and 
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writing  secret  letters  to  his  sovereign  to  disparage  bra  rivals- 
riding  proudly  between  the  lord  high  treasurer  and  lord  privy 
seal,  preceded  by  his  mace-bearer  and  puTse-bearer,  and  followed 
by  a  lon^  line  of  nobles  and  judges^  to  be  installed  in  the  office 
of  lord  high  chancellor— by-and-oy  settling  with  his  servants  the 
account  of  the  bribes  they  had  received  for  hiin-**a  little  embar* 
rassed  by  being  obliged  oat  of  decency,  the  case  bemff  so  deari 
to  decide  against  the  party  whose  money  he  had  pocxeted^  but 
stifling  the  misgivings  of  conscience  bv  tiie  splendour  and  flat- 
tery which  he  now  commanded-^strucK  to  the  earth  by  the  dis* 
covery  of  his  corruption — taking  to  his  bed  and  refusing  suste^ 
nance — confessing  the  truth  of  Uie  charges  brought  a^inst  him 
and  abjectly  imploring  mercy — nobly  rallying  from  his  di^^race 
and  engaging  in  new  literary  undertakings,  which  have  added  to 
the  splendour  of  his  name — still  exhibiting  a  touch  of  his  andent 
vanity,  and,  in  the  midst  of  pecuniary  embarrassment,  refusing  to 
be  '  stripped  of  his  feathers  —inspired,  nevertheless,  with  all  his 
youthful  zeal  for  science  in  conducting  his  last  experiment  in 
'stuffing  a  bird  with  snow  to  preserve  it,'  which  succeeded 
'  excellently  well,'  but  brought  nim  to  his  grave — and,  as  the 
dosing  act  of  a  life  so  chequered,  making  bis  will,  wherd>y, 
consdous  of  the  shame  he  had  incurred  among  his  contempo- 
rariesy  but  impressed  with  a  swelling  conviction  of  what  he  had 
achieved  for  mankind,  he  bequeathed  his  '  name  and  memory 
to  men's  charitable  speeches,  to  foreign  nations,  and  the  next 
ages/ 

'^  I  am  very  far  from  presuming  to  think  that  I  &ni  about  to 
supply  the  aefidencies  of  his  former  biosphere.  Mj  plan 
and  my  space  are  limited;  and  though  it  is  not  possible  in 
writing  the  life  of  Bacon  to  forget  that  he  was  a  philosopher 
and  a  fine  writer,  I  must  chiefly  consider  him  as  a  lawyer  and 
a  statesman.  But  I  am  not  without  some  advantages  for  th^ 
task — from  my  familiarity  with  the  scenes  through  which  he 
passed  as  an  advocate,  as  a  law  officer  of  the  crown,  as  a  judge, 
as  a  member  of  either  house  of  parliament,  and  as  a  supporter 
of  legal  reform.  Others,  from  greater  leisure,  are  better  ac- 
quainted with  his  philosophy ;  but  I  too  have  been  a  diligent 
student  of  all  his  works ;  and  while  in  his  letters,  his  speeches, 
his  essays,  and  his  histories,  I  have  tried  to  gain  a  knowledge 
of  human  affiurs,  and  of  man  as  he  is,  from  daily  and  nightly  pe- 
rusal of  his  '  Advancement  of  Learning/  his  *  De  Anementis 
Scientiarum,'  and  his  *  Novum  Organum,'  I  have  humbly 
striven  to  initiate  myself  in  the  methMS  of  observation  and  in- 
duction, b^  which  ne  has  opened  to  our  species  a  career  of 
boundless  improvement" 
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In  the  truth  of  that  ambitious  summaryy  prolix  as  a  sentence 
of  Lord  Clarendon'si  which  merits  the  praise  applied  to  Sir 
Percie  Shafton's  strains,  of  ^'  being  a  sweet  song  but  somewhat 
of  the  longest/'  its  readers  will  concur  as  readily  as  they  must 
deprecate  the  transparent  egotism  by  which  the  closing  parar 
graphs  are  debased  and  defeatured. 

With  regard  to  Lord  Campbell  devoting  his  nights  to  the 
stud^  of  the  *'  Novum  Organum/^  his  avowal  excites  in  us  a 
sentiment  of  lively  astonishment,  and  will  take  Westminster  Hall 
as  completely  by  surprise  as  a  quotation  from  Joseph  Andrews, 
by  the  grave  Mr.  Wilberforce,  amazed  his  friends  m  the  House 
of  Commons.  "  How  long  is  it  since  you  read  that  wicked  book?" 
was  the  universal  exclamation.  And  when  was  it,  we  might  ask 
the  learned  author,  that  you  last  sat  up  to  study  Bacon's  Latin 
philosophy?  But  for  these  confessions,  we  should  have  sus- 
pected the  learned  lord's  orthodoxy  as  a  classic.  A  scholar  con- 
versant with  the  punning  Latinity  of  the  fourteenth  century, 
would  scarcely  have  written  such  a  note  as  this : — **  This  use 
of 'facere,'  to  make  a  man,  rather  strengthens  the  presumption 
that  Wyckham  did  not  study  at  Oxfo^.  I  suppose  his  own 
translation  of  his  own  motto  would  have  been,  *  Hominem  facit 
mores.' "  One  of  More's  beautiful  Latin  poems,  on  seeing,  as 
an  old  man,  the  lady  whom  he  had  loved  when  young,  worthy 
of  Vincent  Boame,  and  breathing^  the  very  spirit  of  TibuUus^ 
reminds  the  Ex*ChanoelIor  of  the  bong  of  Solomon,  forsooth  ! 

His  translation  of  a  passage  in  the  Utopia  (vol.  i.  p.  584), 
''  quo  malo  fato  fieret  (how  the  devil  it  happened)^  is  more  vigor- 
ous than  correct.  The  classical  Fate  or  Destiny  and  his  satanic 
majesty  are  very  distinct  personages.  This  free-and-easy  ver- 
sion reminds  us  of  an  enterprising  scholar,  at  a  college  lecture, 
who,  in  construing  Sophocles,  paused  to  ascertain. from  his  tutor 
whether  he  might  render  M«  Ai'  "  by  God,"  and  was  checked 
by  the  reply,  "  I  should  recommend  you  not."  The  Quotation 
in  his  Life  of  Lord  Bacon,  '*Tu  nan  cede  malis  sea  contra 
andientior  ito,"  contains  two  palpable  mistakes  in  one  line. 
The  happy  art  however  with  which  Livy  dramatized  his  inci- 
dents, revived  as  it  has  been  with  such  classical  skill  by  the 
lamented  Dr.  Arnold,  in  his  History  of  Rome,  is  now  and  then 
attempted  by  Lord  Geimpbell. 

**  It  must  have  been  curious  to  have  witnessed  the  following 
seeose  at  the  bar  of  the  House  of  Peers,  on  this  occasion,  when 
the  twa  rivals  came  into  such  elose  contact 

'^  Ooktleman  Usher  of  the  Black  Rod. — My  lords,  a  message 
from  the  Commons. 

**  Bacon. — Is  it  your  lordships'  pleasure  that  the  messengers 
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be  called  in  ?— Call  in  the  messengers."  [The  Chancellor  leaves 
the.  woolsack,  with  the  purse,  holding  the  great  seal  in  his  hand, 
and  marches  towards  the  bar,  where  he  sees  Sir  Edward  Coke* 
Their  eyes  encounter,  but  all  indecorous  looks  and  gestures  are 
suppressed.  Coke  makes  his  congees,  delivers  in  his  paper,  and 
retires.]  Bacon,  from  the  woolsack, — "  The  message  from  the 
Commons,  by  Sir  Edward  Coke  and  others,  is  this,  that  the 
Commons  having  entered  into  a  due  consideration  of  divers 
heavy  grievances,  touching  patents  and  monopolies,  do  deshne 
a  conference  with  your  lordships  thereupon,  leaving  the  time 
and  place  and  numbers  to  your  lordships  appointment."  (The 
messengers  beine  again  called  in.  Bacon  sitting  on  the  wool^ 
sack,  covered.)  ^*\  am  desired  by  their  lordships  to  inform  the 
Commons  that  their  lordships  agree  to  the  conference." 

In  describing  the  character  of  Lord  Bacon,  Mr.  Macaulay*s 
admirable  Essay  has  been  closely  followed,  and  the  fatuous  par- 
tiality of  Mr.  fiasil  Montagu,  who  treats  his  hero  as  an  idol 
worshipper,  is  cleverly  exposed.  But  a  gross  injustice  has  been 
done  to  the  memory  of  the  corrupt  chancellor,  in  wholly  omitting 
to  notice  his  bounty  to  servants  and  munificent  charities,  that  if 
bis  hand  was  not  free  from  gifts,  it  was  open  as  day  to  melting 
charity.  ''  One  fault  he  had, '  says  an  old  historian, ''  that  he  was 
above  the  age  he  lived  in,  in  his  bounties  to  such  as  brought  him 

Presents,  and  over  indulgent  to  his  servants  whose  rise  proved  his 
ill.  How  little  he  valued  riches  manifestly  appears  in  that, 
when  his  servants  would  take  money  from  his  closet,  he  would 
say,  '  Ay,  poor  men,  that  is  their  portion/  " 

Dy  a  singular  coincidence,  Mr.  Macaulay  also  omits  tQ  notice 
this  amiable  trait.  Bacon's  character  has  been  thus  mutilated  of 
its  fair  proportions,  is  only  seen  in  profile,  and  in  Lord  CampbelFs 
haste  is  left  a  fragment  and  not  a  statue.  He  should  have  had 
some  compunctu6us  visitings  for  the  grief  this  omission  might 
occasion  in  the  breast  of  Lord  Verulara,for  never  surely  waB  any 
master  of  the  ceremonies  in  a  country  town  more  profuse  in  his 

Genuflexions  on  the  arrival  of  some  titled  visitor  than  is  our  Beau 
Tash  of  the  House  of  Lords  to  the  descendants  of  chancellors^ 
especially  to  the  earls'  bench.  Witness  his  compliment  to  the 
Eaxl  of  Leicester. 

'*  Lord  Coke  rejoiced  that  his  descendants  were  flourishing  in 
the  reign  of  Queen  Elizabeth ;  and  I,  rejoicing  that  they  still  nou- 
rish in  the  reign  of  Queen  Victoria,  may  be  permitted  to  express 
a  confident  hope  that  they  will  ever  continue,  as  now,  to  support 
those  liberal  principles  which,  in  the  time  of  the  Plantacenets^ 
were  so  powerfully  inculcated  by  their  illustrious  ancestor/' 
His  courtesy  to  the  Earl  of  Shrewsbury  is  not  less  profound. 
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"  We  need  not  wonder  at  the  credulity  of  the  most  eminent 
men  of  that  age,  when  in  our  own  day  a  nobleman,  distinguished 
by  his  talents  and  his  eloquence  as  well  as  by  his  illustrious  birth^ 
has  published  a  pamphlet  to  support  two  contemporaneous  mi- 
raculous maids,  the  *  Estatica '  and  the  '  Adolorata.' '' 

The  author's  obeisance  to  the  Earl  of  Clarendon  is  made  in  the 
character  of  an  inspired  bard. 

**He  is  now  represented  through  a  female  by  the  present  Earl 
of  Clarendon,  destined  to  add  new  lustre  to  the  title  which  he 
bears.'*' 

With  a  flourishing  bow  the  polite  historian  makes  an  amende 
honorable  for  an  unfavourable  likeness  of  a  very  great  great 
grandfather  to  the  Earl  of  Shaftesbury  and  Lord  Ashley. 

**  I  wish,  for  many  reasons,  that  I  could  have  spoken  of  him 
more  favourably.  It  is  delightful  to  think  that  his  honours  and 
estates  are  now  enjoyed  by  descendants  who,  inheriting  a  large 
pQrtion  of  his  talents,  are  adorned  by  every  public  and  private 
virtue.'* 

With  all  the  advantage  of  large  pica  in  reference  to  a  chan- 
cellor no  ways  related,  and  of  whose  very  name  there  is  a  doubt, 
it  being  spelt  Rossill  by  several  of  the  elder  historians,  we  have 
a  notice,  which  provokes  laughter  from  its  tone  of  fawning  adu- 
lation. 

'*  I  will  fondly  beUeve,  though  I  can  produce  no  direct  evi- 
dence to  prove  the  fact,  that  to  '  John  Russell '  the  nation  was 
indebted  for  the  act  entitled  'The  Subjects  of  this  Realm  not  to 
be  chained  with  Benevolence,'  the  ooject  of  which  was  to  put 
down  the  practice  introduced  in  some  late  reigns  of  levymg 
taxes  under  the  name  of '  benevolence  '  without  the  authority  of 
parliament.  The  language  employed  would  not  be  unworthy 
of  that  great  statesman  bearing  the  same  name,  who  in  our  own 
time  framed  and  introduced  bills  '  to  abolish  the  Test  Act,'  and 
^  to  Reform  the  Representation  of  the  People  in  Parliament.' " 
It  may  be  perfectly  correct  that  the  titled  author  should  be  cau- 
tious in  his  allusions  to  the  ancestors  of  his  brother  peers  not 
less  illustrious  by  their  courtesy  than  by  their  birth,  but  better 
taste  would  be  perhaps  evinced,  were  his  greetings  in  the  market^ 
place  less  profusely  tendered,  were  the  new  lord  to  meet  the  old 
with  less  laudatory  cackling.  The  present  was  scarcely  the 
place  to  dilate  on  the  merits  of  Lord  Lyndhurst,  as  an  Amphi- 
tryon, however,  unexceptionable. 

Lord  Bacon  sends  the  following  account,  in  a  letter  to  Buck- 
ingham, of  his  first  banquet : — 

"Yesterday,  which  was  my  weary  day,  I  bid  all  the  judges  to 
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dinner^  which  was  not  used  to  be^  and  entertained  them  in  a  pri- 
vate withdrawing  chamber  with  the  learned  counsel.  When  the 
feast  was  past,  I  came  amongst  them  and  sat  me  down  at  the 
end  of  the  table^  and  prayed  them  to  think  I  was  one  of  them 
and  but  a  foreman/' 

"  I  do  not  exactly  understand  how  my  Lord  Keeper  Bacon 
comported  himself  on  this  occasion.  Are  we  to  understand  that 
he  could  not  be  at  table  during  dinner  from  indisposition,  or  that 
he  was  too  great  to  eat  with  his  company,  and  condescendingly 
asked  them  to  '  think  he  was  one  of  them  '  when  he  came  in  to 
harangue  them.  Whoever  has  had  the  good  fortune  to  be  pre- 
sent when  Lord  Chancellor  Lyndhurst  presides  at  similar  am- 
ners  will  form  a  better  opinion  of  the  manners  of  the  man  and 
the  times." 

In  his  <;ode  of  politeness  our  author  appears  scarcely  to  have 
learnt  or  appreciated  the  value  of  reserve. 

Had  the  author  of  these  adulatory  passages  been  unknown, 
we  should  have  deemed  him  a  pupil  of  that  clever  Scottish  kniffht, 
Sir  Pertinax  M'Sycophant : — "  I  raised  a  princely  fortune  by  600- 
itiffy  1  never  could  stand  straight  in  the  presence  of  a  great  man, 
but  always  booed,  and  booedf  and  booed  as  it  were  by  instinct. 
I  was  always  waiting,  watching,  and  striving  to  catch  a  look  or  a 
smile  from  the  great  mon  with  an  amicable  reesibility  of  aspect, 
and  modest  cadence  of  body,  and  a  conciliatory  co-operation  of 
the  whole  mon.^' 

When  there  are  no  titled  descendants  to  conciliate,  or  no  per- 
sonal regrets  to  modify,  he  can  sketch  a  likeness,  the  character 
of  Lord  Keeper  Littleton  and  Lord  Guilford  for  example,  with 
happy  skill. 

"  Being  practically  without  civil  occupation,  the  lord  keeper 
thought  that  he  might  agreeably  fill  up  his  leisure,  and  that  he 
might  raise  his  reputation,  by  looking  like  the  times  and  becom- 
ing a  soldier.  We  have  mentioned  that  he  was  a  famous  swords- 
man in  his  youth.  Though  so  notorious  for  moral  cowardice,  he 
was  by  no  means  deficient  in  natural  bravery,  and  on  whichever 
side  he  had  happened  to  fight,  he  would  have  shown  an  English 
heart.  He  now  proposed  to  raise  a  volunteer  corps  which  he 
himself  was  to  command,  to  consist  of  lawyers  and  gentlemen  of 
the  inns  of  court  and  chancery,  officers  of  the  different  courts  of 
justice,  and  all  who  were  willing  to  draw  a  weapon  for  church 
and  king  under  the  auspices  of  the  lord  keeper. 

"  The  lord  keeper  devoted  himself  to  this  new  pursuit  with 
great  zeal  and  energy,  acting  the  part  of  adjutant  as  well  as 
commander,  and  as  he  was  a  remarkably  tall,  handsome,  athletic 
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man  in  a  green  old  i^  he  made  an  excellent  officer.  All  con- 
nected ?rith  the  law  flocked  to  his  standard,  and  their  number 
was  greatly  increased  by  recruits  from  the  different  colleges,  who 
mixed  military  exercises  with  their  logical  contentions  in  the 
schools.  As  a  mark  of  respect  for  his  military  prowess  the  uni- 
versity now  conferred  upon  him  the  degi'ee  of  doctor  of  the  civil 
law.*  Whether  these  learned  volunteers  could  ever  have  been 
made  capable  of  facing  the  psalm-singing  soldiers  of  Cromwell, 
commanded  by  *  Colonel  Fight-the-good-fight-of-faith '  and 
'Captain  Smite-them-hip-and-thigh/  is  left  in  doubt,  for  the 
*  Lord  Keeper  Commandant,'  while  drilling  his  corps  one  morn- 
ing in  Barley  Wood,  was  overtaken  by  a  thunderstorm,  and 
cai^ht  a  violent  cold.  This  being  neglected  turned  into  a  fever, 
which  carried  him  off  on  the  27  th  of  August,  1645,  to  the  great 
regret  of  the  royalist  party,  notwithstanding  his  backslidings  and 
the  grave  suspicions  which  bad  formerly  t^n  entertained  of  his 
fidelity. 

^  H!e  was  buried  with  military  honours  in  the  cathedral  of 
Christchurch,  not  only  his  own  regiment  but  the  whole  garrisoi^ 
attending.  AH  the  nobility  at  Oxford  and  the  heads  of  houses 
joined  in  the  procession.  The  solemnity  was  closed  with  a  fune- 
ral speech  made  for  him  by  the  '  incomparable  Dr.  Hammond,' 
then  orator  of  the  university. 

"  After  the  restoration  a  monument  was  erected  over  his  grave, 
recording  his  origin,  the  high  offices  he  had  held,  and  the  virtues 
his  family  wished  to  have  attributed  to  him, — above  all 

'  Foi-titude  and  unsuspected  faith  to  his  sovereign.' 

"  In  quiet  times  he  would  have  passed  through  the  world 
with  honour  and  applause.  Had  he  died  chief  justice  of  the 
Common  Pleas  he  would  have  left  behind  him,  if  not  a  splendid, 
a  respectable  reputation.  But  his  elevation  placed  him  in  situa- 
tions for  which  he  was  wholly  unfit ;  and  if  he  is  saved  from 
beipg  placed  with  the  treacherous,  the  perfidious  and  the  infa<- 
mous,  it  is  only  by  supposing  him  to  be  the  most  irresolute, 
nerveless,  and  pusillanimous  of  mankind.  So  completely  did 
his  faculties  abandon  him  after  he  received  the  great  seal,  that 
be  drivelled  as  a  judge— not  only  in  political  cases  before  the 
privy  council,  but  also  in  the  common  run  of  business  between 
party  and  party." 

'  I  do  not  find  any  account  of  the  ceremony,  but  I  prefume  the  public  ora- 
tor, after  enumerating  his  high  civic  distinctions,  added,  ^'  et  milUavit  non  tim 
ghriaf*'  the  compliment  paid  on  a  similar  occasion  to  Sir  William  Grant,  master 
of  the  rolb,  who  had  served  as  a  volunteer  in  Canada. 
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In  Bumming  up  the  character  of  eminent  statenxien.  Lord 
Campbell  emulates,  with  success,  the  candour  and  impartiality 
of  the  judicial  tribunal,  and  is  often  true,  terse,  lively,  and 
correct;  distributing  praise  and  blame  in  just  proportions,  and 
always  expressing  a  warm  indignation  at  violence,  crafty  and 
fraud*  A  keen  politician  himself,  he  animadverts  on  the  cfaa>- 
racters  of  opposite  factions  with  honest  freedom.,  but  seldom  in 
the  narrative  gives  fair  play  to  their  motives  and  princifdes. 
His  political  virus  oozes  out  in  sly  general  remarks  and  bantering 
innuendos. 

*'  Attempts  were  in  vain  made  during  his  confinement  to  gain 
him  over  to  the  new  plan  of  reform.  On  one  occasion  Cranmer, 
finding  he  could  make  no  impression  upon  him,  exclaimed,  tes* 
tily,  'brother  of  Winchester,  you  like  not  anything  new,  unless 
you  be  yourself  the  author  thereof.'  '  Your  grace  wrongelh  me,' 
replied  the  true  conservative ;  '  I  have  never  been  author  jet  of 
any  one  new  thing,  for  which  I  thank  my  God  !' " 

Lord  Campbell  nas  confounded,  or  not  rightly  understood,  ikt 
distinction  between  true  and  false.  On  the  convenient  hypothe- 
sis that  all  conservatives  venerate  the  ruin  for  its  ivy,  and  dote 
on  the  coin  for  its  rust — ^that  they  hallow  an  abuse  and  adore  a 
deformity — naso  suspendit  aduncOf  and  launches  bitter  gibes  at 
his  political  opponents.  Honest  and  candid  in  the  concrete, 
illiberal  and  unfair  in  the  abstract,  he  thus  writes  of  the  statute 
of  Westminster : — 

''  Having  gone  so  far,  we  are  astonished  that  it  did  not  00 
farther.  It  does  not  abolish  trial  by  battle  in  civil  suits,  oiuy 
releasing  the  demandant's  champion  from  the  oath  (which  was 
always  false),  that  he  had  seen  seizin  given  of  the  land, 
or  that  his  father  when  dying  had  exhort^  him  to  defend  this 
title  to  it.  But  if  total  and  immediate  abolition  of  this  abivrd 
and  impious  practice  had  been  proposed,  there  would  have  beod 
sincere  and  respectable  men,  who  would  hare  stood  up  for 
ancestral  wisdom,  asserting  that  England  owed  all  her  gloiy  and 
prosperity  to  trial  by  battle  in  civil  suits,  and  that  to  abofiBh  it 
would  be  impiously  interfering  with  the  prerogative  of  heaven 
to  award  victory  to  the  just  cause." 

Against  the  clergy  of  the  Church  of  England,  and  the  Episcopal 
bencn  in  particular,  he  may  be  pronounced  a  prejudiced  and 
partial  witness.    The  highest  praise  he  can  reserve  for  the  good, 

fentle,  pious  bishop,  whom  even  enemies  revered,  is,  that  he 
ept  the  best  appointed  pack  of  fox-hounds  in  England  !  Areh* 
bishop  Laud  he  terms  a  narrow-minded  priest,  and  calls  Craniaer 
tender-hearted  but  too  yielding,  till  his  spirit  was  hardened  and 
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aublimedin  the  flame  of  persecation,  'of  being  ready  to  tighten 
the  rack.'     Like  Hudibras, 

"  Who  scarce  could  ope 
His  month,  but  out  there  flew  a  trope," 

Lord  Campbetl  can  never  name  the  clergy,  especially  the  prelates 
of  the  Churchy  but  in  a  tone  of  sneer  and  banter.  **  Shaftes- 
bury/' we  are  told,  "  was  regarded  as  the  saviour  of  the  nation 
from  popefy,  and  though  among  his  private  friends  it  was  doubts 
fill  whether  ornothebeueved  in  revelation,theologians  were  found 
to  nroclaim  him  from  the  pulpit,  as  the  saviour  of  the  true  faith, 
ana  to  foretell  that  his  fame,  like  that  of  the  woman  mentioned 
in  the  gospel,  should  live  throughout  all  future  generations." 

Of  Clarendon  he  says — **  The  orthodox  clergy  generally  re- 
garded hun  with  ill-will,  as  the  author  of  a  proclamation,  in 
which  they  had  been  charged  with  drunkenness." 

"  There  can  be  nothing  more  revolting  than  the  language  of 
English  divines  doring  the  17th  century,  who  frequently  put  the 
king  nearly,  if  not  alt^ther,  on  a  footing  with  Almighty  God/' 
We  refer  Lord  Campbdl  to  the  works  condemned  in  the  Oxford 
decree^  and  would  willingly  abide  by  his  calm  decision,  as  a  reli«« 
gBOOB  man,  whether  the  weak  but  well-intentioned  writings  of 
fhooe  clergyinen  who,  however  enthusiastic  in  their  devotion  to 
the  divine  right  of  kings,  and  absurdly  loyal,  shock  his  moral 
leelincs  and  sense  of  propriety  as  much  as  open  proiisineness, 
and  Uaaphemies,  and  atheism. 

''  Considering  the  insane  conduct  of  the  bishops  during  the 
fint  two  Stuart  reigns,  so  severely  condemned  by  Lord  Claren- 
don and  all  true  friends  of  the  monarchy,  it  is  not  wonderful  that 
the  act  should  have  passed  for  depriving  them  of  their  seats  in 
die  House  of  Lords :  but  I  cannot  consider  this  as  a  permanent 
inpcovement  in  the  constitution.  I  therefcM'e  rejoice  that  this 
act  was  condemned  at  the  Restoration,  and  I  trust  that  there 
sever  will  be  occasion  for  repealing  the  act  by  which  it  was 
repealed."     Why  should  this  ambiguous  threat  be  held  out  ? 

Judging  from  the  narrative,  we  should  infer  that  Lord  Camp- 
bell had  imbibed  a  personal  dislike  to  Lord  Clarendon :  qoes-> 
tioBing  his  fitness  for  the  great  seal,  and  conjecturing  **  that  the 
king  and  patron  saint  of  the  Church  of  England  mixed  their 
discussions  upon  the  dry  subject  of  the  necessity  for  passing  the 
Corporation  Act,  and  the  Act  of  Uniformity  for  the  purpose  of 
promoting  pure  religion,  with  a  few  sallies  upon  the  vanquished 
pradery  of  the  queen,  and  the  superior  skill  with  which  her  hus- 
rand  bed  brought  her  to  reason,when '  thekeeperof  his  conscience' 
had  failed  :"  as  the  grave  chancellor  never  indulged  in  sallies  of 
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mirtby  and  was  scrupulously  moral,  as  some  eoofiecrated  birild- 
ingy  gloomy  and  dark  in  the  gay  palace.  This  is  a  conjeetiite 
which  only  casts  public  discredit  on  the  candour  of  the  historian 
who  hazards  it  In  discussing  the  Clarendonian  code,  the  writer 
divulges  the  same  jaundiced  sentiment.  "  We  can  only  deeply 
regret  the  chancellor's  growing  bigotry,  and  his  utter  forgetnil- 
ness  of  the  solemn  engagements  into  which  he  had  entered. 
But  this  part  of  his  conduct  may  endear  his  memory  to  many ; 
for  we  have  seen  his  principles  professed  and  acted  upon  wkh 
great  applause  by  distinguished  and  honourable  men  of  oar 
own  time,  after  a  long  experience  of  the  blessings  of  toleration 
to  which  be  was  a  stranger."  After  these,  and  many  other  dis- 
paraging remarks — in  truth  '  very  bitter  words,  Sir  John'— we 
read  the  commentary  at  the  close  with  a  start  of  agreeable  sur- 
prise, as  if  there  had  been  some  ventriloquism  and  disg^uise 
Eractised  :  ''The  voice  is  Jacob's  voice,  but  the  hands  are  the 
ands  of  Esau."  A  keen  partisan  might  have  written  the  nar- 
rative, and  a  calm  philosopher,  above  all  prejudice  of  party, 
moralized  the  close. 

"  In  his  conduct  we  have  much  more  to  commend  than  to 
censure.  His  early  career  was  without  a  blemish ;  and  it  is  only 
in  considering  how  few  would  have  done  the  same,  that  we  aux 
properly  appreciate  his  merit  in  seeking  to  sain  distinction  by 
the  liberal  practice  of  his  profession,  instead  ofretirine  to  obsowre 
indolence  upon  the  competence  left  him  by  his  fa&er,  and  in 
readily  renouncing  that  profession,  when  it  had  become  to  him 
a  source  of  large  emolument,  that  he  might  be  free  to  discharge 
his  duties  as  a  member  of  the  legislature,  at  the  great  crisis  of 
his  country's  fate. 

''  In  his  first  exile  we  are  called  upon  to  forgive  the  jealousy  and 
hatred  he  displayed  towards  his  rival.  Lord  Keeper  Herbert, 
—which  we  can  do,  while  we  admire  his  fidelity,  nis  industry, 
and  his  fortitude. 

''  We  see  him  on  a  more  trying  scene,  when  in  possession  of 
supreme  power ;  and  I  think  it  is  impossible  to  defend  or  maoh 
to  palliate  the  gross  breach  of  his  solemn  engagements  to  the 
Presbyterians — his  extreme  illiberality  in  matters  of  chiiroh 
discipline— his  long-continued  negotiation  with  the  quASn  to 
induce  her  to  take  the  king's  mistress  into  her  establishment  4s 
one  of  her  ladies  of  honour— his  earnest  disavowals  of  having 
counteracted  the  king's  designs  on  Miss  Stuart— his  afiect^ 
indignation  at  the  announcement  of  his  daughter's  marriage 
with  the  Duke  of  York,  and  his  pretended  wish  that  she  were 
his  mistress*~his  encouraging  the  king  to  receive  money  pri« 
vutely  from  France— his  sale  of  an  important  fortress,  added  by 
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the  commonwealth  to  the  dominions  of  England,  for  the  purpose 
of  contributing  to  the  expense  of  the  king  s  profligate  pleasures 
*— his  repeal  of  the  triennial  act  without  any  effectual  provision 
to  limit  the  duration  or  to  prevent  the  intermission  of  parlia- 
ments'—or his  violent  opposition  to  the  appropriation  of  the 
supplies  and  the  revision  by  parliament  or  the  public  expen- 
diture. But,  on  the  other  nand,  we  must  bear  in  mind  his 
steady  adherence  to  the  promise  of  indemnity,  notwithstanding 
the  odium  he  thereby  incurred  with  the  dominant  party — his 
opposition  to  the  plan  of  rendering  the  crown  independent  of 
parliament  by  the  grant  of  a  large  permanent  revenue — his 
enactment  of  other  good  laws  of  the  commonwealth-— his  oppo- 
sition to  the  Dutch  war — his  steady  support  of  the  reformed 
religion  at  the  risk  of  losing  the  favour  of  the  king,  and  his 
efforts  to  stem  the  tide  of  open  immorality,  which,  flowing  from 
the  court,  was  threatening  to  corrupt  the  manners  of  the  whole 
nation.  If  disposed  to  blame  him  very  severely  for  remaining 
in  office  when  his  advice  was  not  followed  and  he  disapproved 
of  the  measures  of  the  government,  we  should  remember  that 
then  a  unanimous  cabinet  was  not  considered  'by  any  means 
necessary ;  persons  once  appointed  to  the  offices  of  treasurer  or 
chancellor,  or  secretary  of  state,  no  more  thought  of  voluntarily 
resigning  than  a  common  law  judge ;  and,  till  the  king  dis- 
missed them,  they  went  on  doing  the  duties  of  their  depart- 
ments, and  giving  their  opinions  at  the  council  table  when  re- 
quired to  do  so,  leaving  the  sovereign  to  decide  when  his  mi- 
nisters were  divided.  In  forming  a  judgment  of  Clarendon's 
administration,  we  must  likewise  always  bear  in  mind  what  a 
character  he  had  to  manage  in  Charles  II.,  and  we  should  look 
to  that  king's  subsequent  conduct  under  other  counsellors. 
Now  comes  that  period  of  Clarendon's  life  which  to  the  vulgar 
eye  appears  disastrous,  but  to  which  chiefly  he  owes  his  celebrity. 
Had  he  lived  in  quiet  and  prosperous  times,  had  he  been  re- 
gularly promoted  from  being  attorney-general  to  the  woolsack, 
and  held  the  great  seal  till  he  died^  he  might  have  been  sur- 
rounded with  luxury  and  flattery  while  he  lived ;  he  might  have 
left  titles  and  fortune  to  his  family,  and  he  might  have  been 

2 noted  in  the  Court  of  Chancery  as  a  great  equity  judge  ,•  but 
e  would  only  have  been  high  in  the  vulgar  line  of  professional 
lawyers.  Who  would  exchange  the  reputation  of  Guildford,  or 
eten  of  Nottingham  or  of  Hardwicke,  vrith  that  of  Clarendon  ? 
'*  He  remained  in  this  sequestered  island  above  two  years, 
having  entirely  sacrificed  his  profession,  without  office  or  em- 
ployment,— without  the  occupation  and  excitement  now  affi^rded 
oy  parliamentary  opposition  to  the^  leaders  of  a  discomfited 
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party,  even  without  the  comforts  and  solaces  of  a  domestic  fife. 
But  instead  of  indulging  in  despondence,  or  in  idleness,  or  in 
frivolous  amusements,  he  employed  his  time  with  well-directed 
industry  and  vigour,  and  he  rendered  his  name  immortal.  See- 
ing that  the  struggle  in  which  he  had  been  engaged  was  the 
most  important  that  ever  had  occurred  in  English  history,  and 
kifowing  that  it  must  be  interesting  to  all  future  generations  of 
Englishmen,  he  had  long  resolved,  for  his  own  fair  fame  and  for 
the  benefit  of  his  country,  to  become  its  historian.  This  pur- 
pose was  strengthened  as  he  saw  the  royal  cause  decline,  from 
the  apprehension  that  the  domination  of  the  opposite  fection 
woula  taint  the  sources  of  historic  truth.  So  intent  had  he 
become  on  his  object,  that  he  began  his  great  work  the  moment 
he  set  his  foot  on  the  rock  of  Scilly,  and  he  seriously  applied 
himself  to  it  amidst  the  distractions  and  diflSculties  of  his  short 
and  anxious  sojourn  there,  in  danger,  if  taken  prisoner  by  the 
forces  of  the  parliament,  of  being  brought  to  trial  as  a  malig- 
nant, and  deeply  occupied  in  counteracting  the  selfish  plans  of 
Queen  Henrietta  Maria,  by  which  she  was  injuring  the  royal 
cause,  and  cutting  off*  all  hope  of  a  happy  settlement.  Now 
released  from  other  engrossing  duties,  he  earnestly  and  de- 
votedly applied  himself  to  his  great  undertaking,  of  which  we 
can  distinctly  trace  the  progress  as  well  as  the  commencement 

O  si  sic  omnia !  The  life  of  Shaftesbury  is  written  with 
vivacity  and  power,  and  Lord  Campbell,  as  an  excellent  lawyer, 
repels  with  contempt  the  long  established  popular  fallacy  of  his 
being  a  good  legal  Chancellor.  The  only  part  in  his  judicial 
capacity,  which  he  seems  to  have  played  well  and  to  the  satis- 
faction of  his  biographer,  is  the  grand  equestrian  procession 
that  he  directed  on  talcing  his  seat,  to  the  confusion  and  over- 
throw of  the  judges. 

''  Shaftesbury  determined  to  amuse  the  metropolis  with  a  siffbt 
that  had  not  been  seen  for  half  a  century.  Coaches  were  m- 
troduced  into  England  in  the  latter  end  of  the  reign  of  Eliza- 
beth, and  had  for  many  years  become  so  common  that  the 
ancient  custom  of  the  Chancellor  and  the  Judges  riding  on 
horseback  to  Westn^inster  Hall  to  open  the  term,  had  been  en- 
tirely laid  aside,  and  the  Chancellor  had  headed  the  procession 
in  a  grand  gilt  state  carriage  almost  as  large  as  a  house,  being 
followed  by  the  Judges,  the  King's  Serjeants,  the  King's  Coun- 
sel, &c.,  in  modern  equipaees.  They  still  continued  to  '  ride 
the  circuit'  on  sober  pads,  but  the  manage  for  learning  to  sit 
the  great  horse,  which  used  to  be  frequented  by  the  gentlemen 
of  the  inns  of  court,  was  very  much  neglected,  and  the  practiee 
of  riding  managed  horses  in  the  streets  of  Londcm  had  &llen 


The  Lives  of  the  Chancellors.  117 

into  entire  disuse.  Shaftesbury,  who  had  been  bred  a  country 
squire,  and  had  been  colonel  of  a  regiment  of  cavalry,  piqued 
hunself  much  upon  his  horsemaDship,  and  to  gratify  his  morbid 
appetite  to  be  talked  of,  and  out  of  malice  to  some  of  the  old 
judges,  who,  he  heard,  had  been  sneering  at  his  decisions,  he 
issued  an  order,  that  on  the  first  day  of  Hilary  Term,  1673,  there 
should  be  a  judicial  cavalcade  according  to  ancient  form,  from 
Exeter  House  in  the  Strand,  the  place  of  his  residence,  to  West- 
minster Hall.  On  that  day  he  gave  a  sumptuous  breakfast,  not 
only  to  noblemen,  judges,  and  other  dignitaries,  but  to  all  the 
banisters,  all  the  students  of  the  inns  of  court,  and  the  sixty 
clerks,  with  all  the  other  officers  of  the  Court  of  Chancery. 
He  then  mounted  his  richly  caparisoned  charger,  preceded  by 
those  who  bore  the  insignia  of  his  authority,  his  master  of  the 
horse,  page,  groom,  and  six  footmen,  walking  along  by  his 
stirrup. 

''  The  procession  marched  bv  the  Strand,  through  the  quad- 
rangle at  Whitehall,  to  King  Street,  theow  the  only  entrance  to 
Palace  Yard,  and  so  to  Westminster  Hall. 

^  Judge  Twisden,  in  his  great  afinght  and  the  consternation  of 
his  ^rave  brethren,  was  laid  along  in  the  dirt.  According  to 
tradition,  this  disgrazia  happened  Kom  meeting  a  line  of  brew- 
er^s  drays  at  Charing  Cross.  When  Twisden  recovered  himself, 
he  declared  in  furore^  *  that  no  Lord  Chancellor  should  ever 
make  him  mount  on  horseback  again.' " 

''We  now  come  to  consider  how  Shaftesbury  comported  himself 
in  the  Court  of  Chancery.  The  general  opinion  of  subsequent 
times  has  been  that,  with  all  his  faults  as  a  statesman,  he  proved 
a  consummate  judge.  I  believe  that  this  opinion  is  wholly  er- 
roneous, and  that  it  is  entirely  to  be  ascribed  to  the  celebrated 
lines  in  praise  of  his  judicial  character,  in  'Absalom  and.Achi- 
topheU' 

'  Yet  fame  deserv'd  no  enemy  cait  grudg^e. 
The  statesman  we  abhor,  but  pruse  the  jndge^ 
In  Israel's  courts  ne'er  sat  an  Abathdin 
With  more  discerning  eyes,  or  hands  more  cleao, 
Unbrib'd,  unbought,  the  wretched  to  redress. 
Swift  of  despatch  and  easy  of  access. 
Oh !  had  he  oeen  content  to  serve  the  crown, 
With  virtues  only  proper  to  the  gown ! ' 

''  Had  Dryden  been  sincere  and  honest  in  praising  Shaftesbury, 
his  testimony  ought  not  to  have  much  weignt,  for  the  gi^at  poet 
probably  never  was  in  the  Court  of  Chancery  in  his  life,  aad 
though  the  first  of  English  critics  in  polite  literature,  he  could 
not  have  formed  a  very  correct  opinion  as  to  the  propriety  of  aa 
order  or  decree  in  equity.    But  the  panegyric  was  purchased. 
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and  was  a  mere  poetical  picture  drawn  from  the  imagiaatioa  «€ 
the  beau  ideal  of  a  gooa  chancel  lor»    ♦  *  ♦  * 

"  King  Charlea  is  said  to  haye  been  revy  indignant  when  be 
saw  the  second  edition,  and  to  have  declared  that  the  porCmit 
of  Achitophel  was  so  disfigured,  that  he  no  longer  reeognided 
the  original. 

"  Shaftesbury  never  took  bribes.  Luckily  he  had  only  one  po* 
litical  case  befoi^  him,  and  he  would  not  listen  to  private  sohci* 
tation  in  favout  of  litigants.  But  except  being  free  from  grots 
corruption,  he  was  the  worst  judge  that  had  ever  sat  in  the 
Qourt.  This  was  inevitable,  for  he  might  as  well  have  tried  to 
sustain  a  principal  part  in  an  opera  without  having  learned  the 
first  rudiments  of  music." 

The  good  sense  and  good  taste  of  these  remarks  are  obvione* 
Some  anecdotes  of  Shaftesbury's  profligacy  out  of  courts  might,  in 
deference  to  modem  refinement,  have  been  with  propriety  omitted. 

It  is  with  regret  that  we  notice  to  condemn  the  only  want 
of  sense  with  which  this  clever  author  can  be  charged^  an  oo* 
casional  want  of  decency. 

This  accusation  oujB^ht  not  of  course  to  be  made  good  by  ex- 
tracts, but  we  refer,  m  justification,  to  die  notes,  vol.  H.  p.  17 ; 
vol.  ii.  p.  168.  Be  it  remembered  in  passing  that  faistormiM, 
who  have  devoted  more  years  to  the  mvestigation  than  Lord 
Campbell  has  weeks,  acquit  Queen  Elizabeth  of  all  but  levity, 
disbelieve  the  tales  of  wantonness  in  which  Roman  CSatholio 
Mbellers  revel,^  and  deny  that  she  ever 

"  sullied  her  white  lawn  of  chastity 
With  ugly  blacks  of  lust." 

We  protest  against  lines  foisted  in  with  no  merit  but  their 
scurrilous  ribaldry  at  the  close  of  the  character  of  Cardinal 
Wolsey.  The  writer's  studies  have  been  so  freshly  tinctured 
with  the  times  of  the  Tudors  and  the  Stuarts,  that  he  has  taken 
his  notions  of  what  may  be  read  in  refined  society  from  the 
strange  freedom  of  those  unpolished  days.  His  anecdote  of 
Sir  Thomas  More  would  scarcely  be  popular  at  an  oflScers'  mess, 
and,  though  Lord  Campbell  de^nds  his  utensil  advisedly,  and 
sajrs,  with  a  note  of  admiration,  "This  anecdote,  which  so 
strikingly  illustrates  the  character  of  More,  and  the  manners 
of  the  age,  is  omitted  by  his  modern  biographer  as  indelicate!** 
we  should  have  no  objection  to  refer  its  propriety  (this  not  be- 
ing a  medical  work),  as  a  question  of  good  taste,  to  a  synod  of 
physicians. 

There  is  another  charge  which,  however  reluctantly,  we  feel 

'  Dr.  Lingard  is  Lord  Campbell'i  favourite  authority,  and  ha^  funushed  hha 
Irith  scores  of  pages  for  the  lives  of  Becket  and  Gardner. 
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compelled  by  a  sense  of  justice,  ia  our  assumed  character  of 
literary  censors,  to  prefer  against  the  author  of  these  volumes,  a 
diiiogenuous  suppression  of  his  authorities.  Rich  as  this  pe- 
riodiciil  has  been  in  biographies  of  the  old  judges,  lord  cban- 
cellora  and  lord  keepers,  throughout  the  goodly  tomes  before 
us,  though  gtittering  with  its  spoils,  the  I^w  Magazine  is  not 
once  named  or  alluded  to.  No  department  of  hterature  has 
received  more  accessions  of  wealth  during  the  last  twenty  years 
than  legal  anecdotes  and  history.  The  Life  of  Coke  and  Me- 
moirs of  his  Contemporaries,  a  work  replete  with  valuable  lore 
respecting  Bacon,  by  Mr.  Johnson — ^The  Essay  on  the  Life  and 
Character  of  Bacon,  by  Martin — His  Life,  by  Woolryche — ^The 
Lives  of  Eminent  Lawyers,  by  the  late  Henry  Roscoe — ^The 
Memoirs  of  Lord  Keeper  Sir  Nicholas  Bacon— of  Lord  Keeper 
Coventry— of  Whitelock— of  Lord  Nottingham— are  all  appro- 

5>riated  by  Lord  Campbell  and  all  unacknowledged.  However 
inee  the  use  that  has  been  made  of  these  works,  no  reference 
appears-^-their  very  titles  might  have  been  unknown.  The 
author  is  profuse  in  his  acknowledgments  for  trifling  favours— 
for  the  verification  of  a  date — for  the  copying  of  an  inscription 
on  a  tombstone,  and  has  become  poetical  in  the  fervour  of 
thankfulness.  *'  I  wish  to  speak  with  the  most  heartfelt  gra- 
titude of  the  kindness  which  I  have  experienced.  I  have  been 
treated  like  a  shipwrecked  mariner  cast  on  a  friendly  shore — 
every  one  eagerly  desirous  to  comfort  and  to  cherish  him.  ^  In 
not  one  single  instance  since  I  entered  on  the  undertaking, 
when  I  have  applied  for  assistance,  have  I  met  with  a  rebuff." 

We  know  not  where  the  fortunate  law-lord  can  have  been 
cast  away,  unless  on  the  guinea  coast.  The  reader  must  excuse 
our  *'  scurvy  jest,"  as  we  can  produce  a  worse  from  the  work 
before  us.  When  Rich,  the  perjured  witness  against  More,  was 
ennobled.  Lord  Campbell  says,  "  It  might  be  expected  that 
from  his  territory  of  that  name  he  would  have  become  Lord 
Zighes  r  He  has  pillaged  the  collections  of  preceding  authors 
after  the  fashion  of  wreckers,  or  as  if  they  had  been  waifs  on 
his  manor.  That  these  strictures  are  not  without  reason,  let 
onr  readers  turn  to  the  memoir  of  Lord  Keeper  Bacon,  in  the 
sixtyHiecond  number  of  this  magazine,  and  judge.  The  same 
boQ-mots^  anecdotes,  apophthegms  are  given  m  each — ^the  same 
quotations  from  Camden,  Hay  ward  and  Peacham.  From  the 
parallel  passages  which  abound,  we  select  the  following  spe- 
cimens. 

^  Sir  Nicholas  Bacon  continued  in  the  occupation  of  his  high 
office,  and  in  the  direction  of  state  affairs,  until  his  death  on 
tbe  20th  of  Fsbfuary,  1769,  which  was  occasioned,  as  has  been 
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alleged,  by  a  curious  misadventure.  Mallet  thus  tells  the  story 
in  tiie  Life  of  Lord  Bacon.  '  Sir  Nicholas  being  under  the 
hands  of  his  barber^  and  the  weather  very  sultry  (not  a  very 
ordinary  occurrence  in  the  month  of  February),  had  ordered 
a  window  before  him  to  be  thrown  open.  As  he  was  become 
very  corpulent,  he  presently  fell  asleep  in  the  current  of  ihesh 
air  that  was  blowing  in  upon  him,  and  awoke  up,  after  some 
time,  distempered  all  over.  ^  Why,'  said  he  to  the  servant, 
^  did  you  leave  me  thus  exposed  V  The  fellow  replied  that  he 
durst  not  presume  to  disturb  him.  '  Then,'  scud  the  Lord 
Keeper,  ^  by  your  civility  I  lose  my  life,'  and  so  removed  into 
his  bed-chamber  where  he  died  a  few  days  after.'  He  was 
buried  with  much  pomp  in  St.  Paul's  cathedral,  where  a  costly 
monument,  erected  by  himself,  bearing  the  following  inscriptioa 
from  the  pen  of  Oeorge  Buchanan."  {Then  follows  the  Latin 
inscriptioUf  Law  Magazine,  No.  62.) 

^'  Sir  Nicholas  buUt  a  mansion  on  his  manor  of  Redgrave, 
and  another  upon  an  estate  at  Gorhambury.  This  latter  he 
decorated  with  gardens  of  great  extent,  abounding  with  orna- 
ments and  devices  exhibiting  eveir  feature  of  the  bad  taste  of 
that  age ;  for  instance,  on  a  '  little  banqueting-house'  were  a 
series  of  pictorial  designs,  emblematic  of  the  ^  liberal  arts,'  to 
wit,  grammar,  arithmetic,  logic,  music,  rhetoric,  geometry  and 
astrology,  with  representations  of  their  most  celebrated  pro- 
fessors, and  each  having  its  appropriate  Latin  couplet.  Over 
the  hall  door  was  an  inscription,  which  marks  the  period  of  the 
erection  of  the  house  (1668). 

"  Hffic  cum  perfecit  Nicholaus  tecta  Baconus 

Elizabeth  regni  lustra  fuere  duo. 

Factus  eques  ma^ni  custos  erat  ipse  sigilli 
Gloria  sit  soii  tota  tributa  Deo 
Mediocria  firma." — Larv  Mag.  No.  62. 

These  are  Lord  Campbell's  variations.  "  But  he  had  enjoyed 
remnrkably  good  health,  and  he  might  still  have  done  the 
duties  of  his  office  satis&ctorily  for  years  to  come,  had  it  not 
happened  that  in  the  beginning  of  February^  1679,  while  under 
the  operation  of  bavins  his  hair  and  his  beard  trimmed,  he  fell 
asleep.  The  awe-struck  barber  desisted  from  his  task  and  re- 
mained silent.  The  contemporary  accounts  state,  that  from 
'  the  sultriness  of  the  weather  the  windows  of  the  room  were 
open,'  which,  considering  the  season  of  the  year,  I  do  not  ex- 
actly understand.  However  this  may  be,  the  Lord  Keeper  con- 
tinued long  asleep  in  a  current  of  air,  and  when  he  awoke  he 
found  himself  chilled  and  very  much  disordered.  To  the  ques- 
tion *  Why  did  you  suffer  me  to  sleep  thus  exposed  ?'  the 
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answer  was  ^  I  durst  not  disturb  you.'  Sir  Nicholas  replied, 
'  By  your  civility  I  lose  my  life.'  He  was  immediately  carried 
to  bis  bed,  and  in  a  few  days  he  expired.  He  was  buried  in 
St.  Paul's  cathedral,  where  a  monument  to  his  memory  stood 
till  the  great  fire  of  London,  with  the  following  epitaph  from 
the  pen  of  his  friend  Oeorge  Buchanan."  (J^e  follows  the 
Latin  inscription^  vol.  ii.  p.  106.) 

''  After  the  visit  fix)m  Queen  Elizabeth  he  added  wings  to  his 
bouse  at  Gorbambury,  and  laid  out  a  great  deal  of  money  in 
planting  and  gardemng  there.  The  decoration  of  his  grounds, 
however,  displayed  the  bad  taste  of  the  age.  For  example,  in 
a  little  Imnqueting  house  there  was  a  series  of  pictorial  designs 
emblematic  of  the  liberal  arts,  to  wit,  grammar,  arithmetic, 
logic,  music,  rhetoric,  geometry  and  astrology,  with  hideous 
portraits  of  their  most  celebrated  professors,  and  each  one  with 
a  barbarous  Latin  couplet.  Over  the  hall  door  was  an  inscrip- 
tion which  marks  the  period  of  the  erection  as  the  10th  year  of 
his  keepership,  1668  (mistake  for  1668>: 

'^  Haec  cum  perfecit  Nioholaus  tecta  Baconus 

Elizabeth  regui  lustra  fuere  duo. 

Factus  Eques  magni  cnstos  erat  ipse  sigilli, 

Gloria  sit  sola  tota  tributa  Deo 

Mediocria  Firma." — Vol.  ii.  p.  10. 

In  the  life  of  Lord  Keeper  Coventry,^  the  Sloane  memoir  of 
his  life  in  the  British  Museum  has  been  transcribed,  and  several 
interesting  orders  in  chancery  cited.  Lord  Campbell  quotes  the 
manuscript,  as  if  from  the  British  Museum,  and  vaunts  his 
copy  of  tne  orders,  as  if  he  had  for  the  first  time  ushered  them 
to  the  notice  of  the  literary  world.  No  reader  could  conjecture 
from  his  statement  that  the  life  was  in  truth  a  copy  with  slight 
variations,  not  from  the  manuscript,  but  from  pnnt,  that  the 
order  apparently  taken  from  the  Landsdowne  manuscript  had 
been  pnnted  from  this  Magazine. 

The  same  course  has  been  pursued  in  reference  to  Whitelock 
and  Lord  Nottingham ;  the  adopted  children  of  our  periodical 
have  been  disfigured,  gipsy  fashion,  that  they  might  pass  for  his 
own.  But  the  likeness,  though  not  acknowledged,  is  remark- 
able, and  our's  was  the  earlier  adoption. 

In  this  methodical  system  of  plagiarism  we  have  not  fared 
worse  than  other  coUaborateurs.  There  is  not  a  fact  mentioned 
or  quotation  given  in  the  first  chapter  of  the  life  of  Lord  Chan- 
cellor Jeffreys,  with  the  exception  of  the  date  of  his  call  to  the 
bflir,  that  had  not  been  told  or  cited  in  his  life  by  Mr.  Wool- 
rj^che.    The  note  towards  the  close  of  the  aiiicle, — "Through- 

^  Law  Mag.  No.  zxv. 
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oQt  the  whole  of  this  memoir  I  have  derived  gi^eat 
from  the  Life  of  Judge  Jeffreys  by  Humphrey  W.  Wbobriei/'-^ 
is  not  a  suffieient  admission  that  the  writer  had  been  over- 
powered with  help.  After  borrowing  all  his  statements,  anec* 
dotesy  references  and  poetical  citations,  we  think  that  a  m(»e 
full  and  amjple  acknowledgment  might  have  been  given,  that 
five-sixths  ot  the  memoir  should  have  been  in  quotation  type, 
and  that  at  least  Lord  Campbell  ought  to  have  made  lumself 
acquainted  with  the  spelling  of  his  name. 

There  is  a  trick  of  citation  which  we  think  it  an  act  of  bare 
justice  to  the  first  author  to  expose.  The  reader  of  the  new 
work  finds  a  number  of  poems  quoted, — **  The  Midsummer 
Moon,"— "The  Duchess  of  Portsmouth's  Picture,'*—"  Justice  m 
Masquerade,'' —  •'  Jeffreys'  Elegy," — and  a  variety  of  extracts 
from  Evelyn,  Burnet,  Pepvs,  Pennant,  cited  with  appropriate 
references,  and  is  lost  in  admiration  at  the  extent  of  tne  learned 
lord's  labour ;  but,  on  referring  to  Woolryche,  all  the  poems  and 
citations  are  to  be  seen,  as  they  were  by  him  orinnally  eol-* 
lected.  In  copying  from  the  copyist.  Lord  CampbeU  has  fallen 
into  an  error.  He  cites  "  Hardwicke's  Tribes  of  Wales"  re- 
peatedly, in  some  instances  with  a  scoff*.  "  In  Hardwicke's 
Tribes  of  Wales  (110,  n.)»  we  are  told  that  he  was  considered 
the  author  of  Vernon's  Reports,  which  could  not  well  be,  as 
they  come  down  to  theyear  1718,  when  he  had  been  thirty 
years  in  the  grave,"  The  learned  lord  could  scarcely  have 
seen  the  work  which  he  thus  criminates,  for  it  is  written  by 
Mr.  Yorke  of  Erthig,  and  is  well  known  as  "  Yorke's  Tribes  (n 
Wales."  The  confounding  his  name  with  Lord  Hardwicke  was 
natural  in  one  who  had  not  seen,  but  could  scarcely  have  been 
committed  by  one  who  had  carefully  read,  the  work  he  was 
citing.    When  we  remember  the  reception  which  was  formerly 

S'ven  to  Mr.  Woolryche's  Life  of  Lord  JefiVeys,  and  to  Lord 
ampbell's  appropriation, — the  feint  praise  dfoled  out  to  the 
one,  and  the  lavish  panegyrjc  heaped  upon  the  other, — ^bow 
strongly  does  Pope's  satire  recur  to  the  mind,  not  less  appli- 
cable to  our  times  than  to  those  in  which  he  wrote  :        ^ 

"  What  woeful  stuff  this  madrigal  would  be, 
In  some  starved  hackney'd  sonnetteer^  or  me« 
But  let  a  Lord  once  own  the  happy  Unes, 
How  the  wit  brightens,  how  the  style  refines. 
Before  his  sacred  name  flies  ever^  fkult, 
And  each  exalted  stanza  teems  with  thought." 
Notwithstanding  these  strictures,  we  wish  to  part  from  onSy 
who  has  afforded  us  no  slight  entertainment,  in  moA  humour. 
After  the  profuse  applause  with  wUch  Lord  Campbell's  appear- 
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ance  as  an  author  has  been  greeted,  the  Quarterly  Review  con- 
descending to  laud  his  work  before  publication,  and  its  stamp 
of  approval  being  affixed  a  fortnight  before  the  favoured  bio- 
grapny  had  issuot  from  the  press, — with  so  much  incense  of 
flattery  poured  into  his  nostrils,  such  trumpet  notes  of  fame 
pealing  in  his  ears,  he  may  well  disregard  a  gentle  murmur  of 
blame — a  single  whiflP  of  qualified  disapprobation.  His  literary 
aspirations  are  lofty  and  noble,  though  perhaps  expressed  with 
more  self-complacency  than  strict  taste  would  warrant.  In  a 
note  to  his  Life  of  Bacon,  he  says  "  Several  Englishmen  owe 
their  distinction  as  authors  to  their  crosses  as  politicians.  If 
my  Lives  of  the  Chancellors  gain  any  celebrity,  my  humble 
name  may  be  added  to  the  class  adorned  by  Clarendon  and 
Botingbroke.  I  shall  then  be  highly  contented  with  my  lot.  I 
do  not  undervalue  great  judicial  reputation,  but  I  would  rather 
have  written  Hyde's  Character  of  Falkland,  than  have  pro* 
nottnced  the  most  celebrated  judgments  of  Lord  Hardwicke  or 
Lord  Eldon."  The  avowal  so  frankly  made,  "  I  felt  within  me 
a  revival  of  the  aspiration  after  literary  fame,  which  in  my  most 
buy  days  I  was  never  able  entirely  to  extinguish,"  is  graceful 
ia  age  as  in  youth,  and,  however  late  the  oonfession,-^ 
^  Aliquid  jamdudnm  invadere  magnum 
Mens  agitat  mihi,  nee  placid&  oontenta  quiete  est," 
we  trust  that  success  may  crown  his  efforts :  but  to  secure 
the  wreath  that  will  not  speedily  perish, — to  make  that  fame 
his  owtt  "  which  God  and  good  men  will  not  willingly  let  die," 
he  must  chasten,  purify  and  elaborate  his  style, — must  prune 
the  rank  luxuriance  of  his  notes,— disregard  the  topics  and 
little  jests  of  the  day,— contemn  obsequious  adulations  to  the 
living,  and  cherish  unprejudiced  affection  for  the  illustrious 
dead ;  he  must  be  more  forgetful  of  himself  and  commemo- 
rative of  the  labours  of  others, — less  boastful  and  more  just, — 
before  he  can  aspire  to  the  highest  place  in  literature,  or  take 
precedence  as  an  English  classic.  •  A  writer  of  less  pretensions 
than  Lord  Campbell,  at  little  cost  of  labour  or  thought,  may 
invite  a  comparison  with  Clarendon  for  inaccuracies,  with  Bo- 
lin^broke  fbr  prejudice,  and  with  Bacon  for  his  jokes.  Our 
notice  of  the  historical  mistakes  and  errors  of  ffact,  which  occur 
in  the  Lives  of  the  Chancellors,  must  be  reserved  to  another 
occasion. 
T. 
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Art.  v.— railway  LIABILITIES. 

1.  The  Liabilities  incurred  by  the  Projectors,  Managers,  and 
Shareholders  of  Railways  and  other  Joint-Stock  Companies 
considered;  and  also  the  Rights  and  Liabilities  arising  from 
Transfers  of  Shares,  Written  expressly  for  Non-^ofes- 
sionaluse.  By  George  Henry  Lewis,  of  the  Middle  Temple^ 
Esq.     Smith  and  Elder,  London,  1845. 

2.  A  Treatise  on  the  Liabilities  of  a  Subscriber  to  a  Railway 
Company,  Ac,  with  Forms  of  a  Svbscribers*  and  a  Parliamen' 
tary  Contract,  and  Observations  thereon.  By  Thomas  Hull 
Terrell,  Esq.,  of  the  Inner  Temple,  Barrister-at-law.  S,  Sweet, 
London,  1845. 

3.  Railway  Rights  and  Liabilities  arising  before  an  Act  of 
Incorporation  is  obtained.  By  R.  W.  Fitzpatrick,  Esq.,  of 
the  Inner  Temple,  Barrister-at-Law.    T.  Blenkarn,  1846. 

It  is  said  to  be  the  unhappy  fatality  of  parliament  to  perplex 
almost  erery  law  it  sets  about  simplifying ;  that  its  condensa- 
tion is  an  endless  source  of  litigation,  its  elucidations  the  veiy 
essence  of  mystification;  and  that  it  never  exercises  its  caeoethes 
of  interference  without  setting  the  world  at  lo^erheads.  .  That 
there  is  considerable  foundation  for  these  complc^ints  we  do 
not  deny ;  but  believing  as  we  do  that  very  great  need  existed 
for  legislative  interposition  to  regulate  Joint-Stock  Compaoiesy 
and  especially  to  restrict  the  proceedings  of  railway  speculators, 
we  think  that  they  who,  like  the  auUiors  of  the  little  works 
before  us,  have  applied  themselves  rather  to  explain  than  to 
condemn  the  acts  passed  on  the  subject,  and  have  striyea  to 
make  the  most  of  the  benefit  conferred,  by  figtcilitatingitaprac^ 
tical  realization,  deserve  better  at  the  hands  of  the  conunqn- 
wealth  than  the  army  of  grumblers,  who  indulge  themselves  \u 
murmurs,  and  rejoice  in  perplexities  they  do  nothing  to  remove. 
The  difficulty  appears  to  centre  almost  exclusively  m  the  word-r 
ing  of  some  clauses  in  the  Joint-Stock  Company  Act,  and  in 
the  fancied,  rather  than  real,  doubtfulness  of  anterior  la>w.  As 
we  intend  to  write  what  at  least  aims  at  being  practically  uji^ful, 
we  shall,  in  order  to  make  the  subject,  as  well  as  its  difficulties, 
perfectly  intelligible  to  the  least  initiated  of  our  readers,  g^v9 
a  connected  sketch  of  the  law  as  it  now  exists  on  the  entirp 
subject  of  the  formation,  rights  and  liabilities  of  railwa]^  com- 
panies. In  doing  this  we  shall  in  the  proper  place  notice  the 
views  taken  of  the  difierent  points  in  dispute  by  the  leading 
controversialists. 
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I.  How  PAR  DOES  THE  7th  &  8th  Vict.  c.  110,  apply  to 
Railboad  Companies? 

The  7th  and  8th  Vict.  c.  110^  the  Joint-Stock  Companies  Act, 
does  not  apply  to  railroads^  except  such  clauses  and  provisions 
of  it  as  are  specially  applied  to  undertakings,  which,  like  rail- 
roads, can  only  be  carried  into  execution  with  the  authority  of 
parliament,  tt  is  expressly  so  provided  in  the  2nd  section  of 
the  act,  which  enacts : — 

''  That  except  where  the  provisions  of  this  act  are  expressly  applied 
to  partnerships  exbting  before  the  said  first  dav  of  November,  it 
shall  be  held  to  apply  only  to  partnerships,  the  formation  of  which 
shall  be^  commencea  after  that  date :  provided,  nevertheless,  that, 
except  as  herein-after  specially  provided,  this  act  shall  not  extend 
to  anv  company  for  executing  any  bridge,  road,  cut,  canal,  reservoir, 
aqaedact,  waterwork,  navigation,  tunnel,  archway,  raUwatfy  pier, 
port,  harbour,  ferry,  or  dock,  which  cannot  be  earned  into  execution 
without  obtaining  the  authoritv  of  Parliament ;  provided  also,  that 
except  as  herein-after  is  specially  provided,  this  act  shall  not  extend 
to  any  company  incorporated,  or  which  may  be  hereafter  incorpo- 
rate, by  statute  or  charter,  nor  to  any  company  authorized,  or  which 
may  be  hereafter  authorized,  by  statute  or  letters  patent,  to  sue  and 
be  sued  in  the  name  of  some  omcer  or  person.'' 

The  word  railway  is  strangely  buried  among  aqueducts,  arch- 
ways, piers,  and  ports ;  but,  nevertheless,  tnere  it  is,  within 
fte  sweeping  prefix  of  "any,"  thus  including,  beyond  all 
possibility^  of  doubt,  every  railway,  past,  present  or  future.  The 
first  question,  therefore,  is,  in  what  provisions  of  this  act  is  there 
t^n  express  and  special  application  to  railways?  for  all  the 
clauses  in  which  there  is  no  such  express  application  have 
nothing  to  do  with  railways.  As  we  shall  hereafter  see,  very 
important  consequences  flow  from  this  limited  operation  of  the 
act,  and  certain  contingencies  and  probable  objects  of  it  being 
thus  unprovided  for,  some  doubts  have  arisen  as  to  the  sound- 
ness of^the  construction  we  have  adopted,  and  disquisitions, 
more  ingenious  than  convincing,  have  fceen  put  forth  to  make 
the  act  provide  for  that  which  it  broadly  states  it  does  not  pro- 
vide. In  order  that  we  may  not  have  occasion  to  rebut  the 
arguments  by  which  this  view  is  supported  as  each  provision 
involving  the  point  arises  in  review,  we  may  here  more  con- 
veniently dispose  of  the  general  grounds  on  which  it  is  sought 
to  modify  the  force  of  the  clause  in  the  2nd  section.  The  chief 
ground  is,  that  the  act  cannot  be  supposed  to  have  defeated 
its  own  object,  and  to  have  excluded,  for  example,  from  the 
provisions  m  section  26  against  the  sale  of  scrip  before 
complete  registration,  railway  adventures,  which,  it  is  said, 
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seem  most  to  require  the  check  therein  provided.  This  view  is 
founded  upon  an  imperfect  knowledge  -of  the  astuteness  with 
which  the  courts  uphold  the  letter  of  statutes,  and  how  fre- 
quently of  late  they  have  adopted  a  strict  construction,  even 
where  repugnant  to  the  general  intent.  Be  it  remarked,  that 
this  is  no  case  of  doubt  as  to  the  etymolo^cal  propriety  of 
language,  or  the  meaning  of  words,  m  which  more  or  less 
licence  of  construction  is  admissible  according  to  apparent 
intent  (Rex  v.  Hale,  1  B.  &  Cr.  123) ;  but  this  is  a  case  of  enact- 
ment or  non-enactment.  Are  we  to  assume  the  act  provides  for 
that  which  it  has  omitted  to  provide,  because  it  seems  to  be  reason- 
able it  should  do  so  ?  The  2nd  section  says  the  act ''  shall  not 
apply  to  railways"  where  they  are  not  "specially  provided"  for; 
and  we  may  say  with  Bayley,  J.,  in  Rex  v.  Stoke  Damarel,  (7  B. 
&  Cr.  368,) "  I  do  not  know  how  to  get  rid  of  the  words  of  this 
section  of  the  act  of  parliament;  and  where  the  legislature  in  a 
very  modern  act  of  parliament  have  used  wards  of  «  pltnn  and 
definite  import,  it  is  very  dangerous  to  put  upon  them  n  eo«b- 
struction,  toe  effect  of  which  will  be  to  hoM  that  the  legiAlature 
did  not  mean  that  which  they  have  expressed."  Nor  did  that 
learned  judge  deem  his  inability  to  appreciate  the  object  of  the 
provision  in  question,  any  ground  for  modifying  it.  "  I  can- 
not tell,"  he  says,  **  why  the  legislature  requtr^  that  thto  in- 
denture should  be  approved  of  under  their  seals,  but  they  have 
BO  required  it  in  express  terms,  and  I  cannot  say  that  they  did 
not  mean  that  which  they  have  so  expressed;"  horA  Tenterden, 
C.  J.,  in  Rex  v.  Barham  (8  B.  k  Cr.  09),  is  reported  to  have 
earned  allegiance  to  the  letter  of  statute  law  even  fiirther.  **  Our 
decision  may,"  he  says,  ^^  operate  to  defeat  the  object  of  the  fi9th 
Geo,  IIL,  but  it  is  better  to  abide  by  this  consequence  than  to 
put  upon  it  a  construction  not  warranted  by  the  words  of  the 
act,  in  order  to  give  effect  to  what  we  may  suppose  to  have 
been  the  intention  of  the  legislature."  We  have  many  similar 
cases,  of  which  the  latest  is  that  of  Reg.  v.  Ellis,  (14  Lnw 
Jour.  M.  C.  1,)  where  the  court  refused  to  confirm  an  order  for 
removing  a  lunatic  pauper  to  a  private  asylum,  the  county  one 
being  full,  and  the  act  (9th  Geo.  IV.  c.  40)  in  tenns  only  givin? 
this  power  where  there  was  no  counly  asylum.  ColertdgD  J. 
there  said,  ^<  It  is  true  that  the  object  or  the  act  was  to  prbVide 
a  proper  place,  &c.,  but  if  a  case  occurs  of  an  asylutti  not 
being  sufficient,  &c.,  all  that  can  be  said  is,  that  this  ia  fike 
other  cases  to  which  the  rule  applies,  that  powers  given  by  the 
legislature  must  be  strictly  pursued."  If  the  geneml  ititiint  of 
the  legislature  would  not  justify  so  slight  a  mc^iification  of  the 
terms  of  a  statute  to  extend  its  meaning  to  a  case  clearly 
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within  the  spirit  of  the  very  proviuon  in  question  as  that  in 
Rag.  V.  Bills,  far  less  can  it  uphold  those  who  would  use  it  to 
cowiteraet  an  espress  exception,  and  apply  the  act  to  cases 
which  it  excludes  in  direct  terms  from  its  operation.  The  rule 
in  fact  is  this : — wherever  the  meaning  of  an  act  is  merely 
ambiguous  or  open  to  two  interpretations,  the  intention  will 
help,  and  must  be  resorted  to,  to  determine  the  construction ;  but 
where  there  is  casus  omissus  the  intention  will  not  help,  and 
cannot  be  resorted  to.  The  case  in  question  is  something  more 
than  easus  omissus. 

It  is  also  contended  that  the  act  may  apply  to  railways, 
though  not  specially  mentionedf  because  in  the  ilth  and  14th 
seetions  '^  companies  which  shall  have  been  incorporated  by  act 
of  parliament  are  expressly  excepted,'"  and  that  in  most  clauses 
where  it  is  likely  the  act  was  not  meant  to  apply,  express  excep* 
tionsoccur*  Thisisanobviousperversionof  the  rule,  sxpressionnins 
e$iezelusioalterius:  one  which  holds  good  only  in  the  total  absence 
of  any  affirmation  of  that  which  is  inferentially  excluded.  But  the 
exception  of  railways  is  express  and  positive^  extending  over  the 
whole  aeti  and  the  argument  comes  to  this  :-rthat  the  exception 
il  reneated  in  smne  clauses,  and  not  in  others ;  this  may  be  done 
ss  ahundanti  cauteld  ,*>  but  how  does  the  repetition  of  the  exelu- 
sion  in  particular  instances  annul  the  exclusion  which  is  general  ? 
In  the  absence  of  an]^  express  general  exclusion,  the  particular 
exception  would  certainly  exclude  a  general  exception ;  but  the 
l^neral  exception  is  presenti  and  is  nowise  weakened  because  it 
»  repeated.  Let  us  enumerate  the  sections  in  which  the  act  is 
ipeeially  applied  to  railways,  and  distinguish  them  from  those 
which  CO  not  extend  to  them. 

The  3rd  section  is  on  the  construction  of  words,  and  nothing 
therein  applies  specially  to  railways,  excepting  the  definition  of 
'^  special  authority/'  which  is  applied  to  them  as  obtained  by  act 
of  parliament.  The  4th  section  is  specially  extended  to 
railways.  It  requires  the  provisional  rc^stration  of  railway 
companies,  as  included  in  works  ^^  under  the  authority  of  parlia* 
ment/'  which  tiia  section  specially  provides  shall  be  registered. 
The  5th  sectien  relates  to  penalties  for  delaying  registranon,  and 
of  necessity  to  all  coinmnies  which  are  requirm  to  be  registered, 
including  railways.  The  6th  provides  that  where  a  company 
smiointB  a  solicitor  and  sends  a  duplicate  of  his  appointment  to 
the  registrar,  be,  and  not  the  company,  shall  be  liable  to  the 
penalty.  We  entertaui  great  doubt  whether  this  applies  to  rail- 
way companias,  for  it  has  no  necessary  relation  to  the  foregoing 
provisions,  and  is,  in  fact^  new  matter.  The  mention  of  ^*  a 
'  As  it  dearly  it  In  lectba  6B,  of  whicb  we  ehall  speak  presently. 
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company''  certainly  cannot  be  construed  into  any  special  provi- 
sion for  railwi^  companies,  but,  on  the  contrary,  precludes  any 
such  view.  However  customary  it  may  be  to  consider  otherwise^ 
we  believe  this  opinion  would  be  upheld,  were  the  point  at  issue 
in  the  courts.  The  7th  section  enacts  that  it  shall  not  be 
lawful  for  any  joint-stock  company,  *^  whether  for  executing  any 
such  work  as  aforesaid,  under  the  authority  of  parliamenr' 
(which  includes  a  railway), ''  or  for  any  other  purpose,  to  act 
otherwise  than  provisionally,  in  accordance  with  this  act,  until 
such  company  shall  have  obtained  a  certificate  of  complete 
registration/'  This  is  specially  applied,  therefore,  to  railways. 
The  8th  section  relates  only  to  the  deed  of  settlement  required 
to  be  registered,  and  to  defects  therein  to  be  remedied,  as  a  pre- 
liminary to  registration,  and  it  does  not  mention  companies  to  | 
be  executed  under  act  of  parliament.  Section  9,  however,  i 
expressly  provides  for  them;  and  enacts  that  they  shall  return 
a  copy  or  certain  deeds,  instead  of  the  deed  of  settlement 
required  of  other  companies  by  section  8.  The  rule  of 
expressio  unbts  est  exclusio  alterius  may  indeed  be  here  forably 
applied  in  support  of  the  view  we  take  of  the  exclusion  of  par- 
liamentary companies,  where  not  expressly  provided  for.  If 
inference  or  prooable  intention  were  a  sufficient  guide,  the  8ih 
section,  providing  for  a  preliminary  to  registration,  in  which  rail- 
ways are  indud^,  would  itself  have  been  held  to  apply  to  them ; 
and  they  are  riot  specially  excepted  in  it.  The  next  section 
specially  provides  that  they  shall  oe  differently  dealt  with.  These 
two  sections,  8  and  9,  taken  together,  afford  conclusive 
proof  that  even  clauses  which  appear  to  have  reference  to  rail* 
ways  and  companies  by  statute,  do  not  extend  to  them  unless 
speciaUy  provided  for^  according  to  the  2nd  section.  Nothing, 
moreover)  can  be  further  from  the  fact  than  that  where  it  is 
likely  the  act  was  not  meant  to  apply  to  railways,  they 
are  always  expressly  excepted:  in  section  8  they  are  not 
expressly  excepted,  although  it  would  be  likely  that  tne  act  was 
meant  to  apply  to  them,  had  it  stood  alone.  The  10th  and 
11th  sections  require  certain  returns  to  be  made  to  the  re- 
gistry office,  and  they  do  specially  except  the  companies  in  ques- 
^tion,  which  having  been  the  subject  of  the  foregoing  section,  it 
was  very  natural,  though  nowise  necessary,  to  except,  because 
their  general  exclusion  would  have  sufficed.  The  12tli  and 
13th  sections  use  the  term  ^'such  company,"  and  extend 
only  to  the  companies  mentioned  in  the  11th  section.  The 
14th  section  provides  for  certain  annual  returns  to  be 
made  by  '^  eveiy  company  completely  registered  under  this  act, 
except  companies  which  shall  have  l>een  mcorporated  by  act  of 
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parliament  after  complete  registration."  The  sections  from  the 
16th  to  the  22nd,  both  inclusive,  relate  to  the  returns,  and  the 
establishment  and  regulation  of  the  registry  office,  and  have  no 
reference  to  the  companies  registered.  The  93rd  section  makes 
it  lawful  *'  for  the  promoters  of  any  company  so  registered  to 
act  provisionally."  This  veould  hardly  have  included  the  ex- 
cepted companies;  but  the  section  goes  on  to  provide  that 
"  it  shall  be  lawful  for  the  promoters  of  such  company"  to  allot 
shares,  and  do  other  acts,  among  which  there  is  an  additional 
special  provision  as  to  companies  by  act  of  parliament,  railways 
being  named,  empowering  them  to  receive,  in  addition  to  the 
usual  deposits,  certain  further  sums,  and  it  also  specially  excepts 
railway  companies  from  the  restriction  against  entering  into 
contracts  for  certain  services,  although  the  same  exception  had 
just  before  been  generally  made ;  thus  showing  that  general 
provisions  do  not  apply  to  the  excepted  companies. 

The  24th  section  is  one  of  somewhat  doubtful  appli- 
cation ;  it  prohibits  ''  the  promoters  or  any  of  them"  from 
doing  certain  acts  before  provisional  registration:  the  wcMrds 
afterwards  occur,  *'on  behalf  of  the  company,"  and  again, 
''of  such  intended  company,"  without  any  specification  of 
what  company.  We  incline  therefore  to  the  opinion  that  this 
section  must  be  read  as  a  continuation  of  section  23rd,  and 
in  effect  as  part  of  it.  The  26th  section  applies  to  companies 
by  act  of  parliament  only  as  the  23rd  does,  because  they  are 
named.  Having  defined  the  general  powers  conferred,  it  restricts 
them  in  certain  specified  particulars  in  the  case  of  companies  by 
act  of  parliament,  which  it  invests  with  more  limited  powers. 
A  perversion  of  this  exception  has  been  put  forth ;  it  shows  (it 
is  ai^ed)  that,  having  given  certain  powers  to  companies  com- 
pletely registered,  it  was  considered  necessary  expressly  to  except 
railway  companies  from  exercising  so  much  of  such  powers  as  it 
was  not  intended  should  apply  to  them ;  and  therefore,  that 
wherever  they  are  not  expressly  excepted,  the  act  applies  to 
tfaem.  It  is  overlooked  in  this  argument  that  these  are  provi- 
sions in  which  railway  companies  are  specially  named,  and  then 
partially  excepted  as  to  certain  particular  powers.  The  express 
exception  is  therefore  a  matter  of  necessity,  and  affords  no 
ground  whatever  for  the  inference  as  to  the  absence  of  express 
exceptions  elsewhere.  These  sections  are  applied  to  the  ex- 
cepted companies  by  express  provision,  only  with  restrictions 
and  modifications.  It  would  have  been  much  simpler  to  have 
made  them  the  subject  of  separate  sections. 

The  great  contest  arises  upon  the  26th  section.    We  contend 
that  no  part  of  it  applies  to  any  companies  by  act  of  parliament, 

▼OL,  IT.   NO.  TI.  K 
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The  first  part  of  it  avowedly  cannot ;  for  it  provides  that  no 
shareholder  of  any  company  registered  under  this  act  shall  be 
entitled  to  receive  any  dividends  or  profits,  &c.,  till  he  has  signed 
the  deed  of  settlement.  This  cannot  apply  to  companies  by  act 
of  parliament,  for  until  they  obtain  their  act  there  are  no  divi- 
dends or  profits  to  receive,  and  when  they  have  obtained  it,  by 
the  26th  section  ^'  all  the  provisions  and  regulations  of  this  act 
which  shall  apply  to  such  company  shall  cease  and  detarmine." 
Nor  are  they  shareholders  at  all  before  the  ftct  is  obtained.  But 
although  it  is  not  pretended  that  the  former  part  of  the  section, 
which  alone  mentions  companies  registered,  can  include  railway 
companies  and  others  requiring  acts  of  parUament ;  yet  it  is  con- 
tended that  the  concluding  part  of  the  section  does  include  thena. 
It  is  as  follows : — 

"  And  further,  with  regard  to  subscribers,  and  every  person  en- 
titled, or  claiming  to  be  entitled,  to  any  share  in  any  joint-stock  com- 
pany, the  formation  of  which  shall  be  commenced  after  the  Ist  day  of 
November,  1844,  that,  until  such  joint-stock  company  shall  have  ob- 
tained a  certificate  of  complete  registration,  and  until  any  such  sub- 
scriber or  person  shall  have  been  duly  registered  as  a  shareholder  in 
the  said  registry  office,  it  shall  not  be  lawful  for  such  person  to  dis- 
pose, by  sale  or  mortgage,  of  such  share,  or  of  any  interest  therein, 
and  that  every  contract  for,  or  sale  or  disposal  of  such  share  or  inte- 
rest sliall  \)e  void,  and  that  every  person  entering  into  such  contract 
shall  forfeit  a  sum  not  exceeding  10/. ;  and  that,  for  better  protecting 
purchasers,  it  shall  be  the  duty  of  the  directors  of  the  company  br 
whom  certificates  of  shares  ai-e  issued,  to  state  on  every  such  certifi- 
cate the  date  of  the  fii*st  complete  registration  of  the  company,  as 
before  provided ;  and  that  if  any  such  director  or  officer  knowingly 
make  a  false  statement  in  that  respect,  then  he  shall  be  liable  to  uie 
pains  and  penalties  of  a  misdemeanor." 

Not  one  syllable  is  there  which  specially  provides  that  railway 
companies,  or  any  companies  by  act  of  parliament^  are  to  be  in- 
cluded in  the  provisions  of  this  clause,  nor  are  they  so  much  as 
named  throughout  the  whole  section.  Nevertheless,  it  is  ar^ed 
that  such  companies  are  specially  provided  for,  by  being  specially 
required  to  be  registered ;  and  that  if  the  clause  in  question  is 
applicable  to  registered  companies,  it  is  applicable  to  railway 
companies. 

But  if  so,  the  statement  in  the  2nd  section,  that  the  act 
shall  not  extend  to  railways,  &c.  is  wholly  nugatoiy,  and  means 
nothing;  for,  with  scarcely  an  exception,  all  companies  must  be 
registered.  This  cannot  be,  and  the  argument'  is  obviously 
futile.  There  is  far  less  in  this  section  to  raise  the  presumption 
that  it  applies  to  the  companies  in  question  than  ih  section  8, 
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ifhicb,  as  we  have  already  shown,  excludes  them.  In  the  first 
place,  the  subject  matter  of  the  provision  is  new  and  no  wise 
preceded  or  led  to  by  other  sections,  so  that  it  is  fair  to  conclude 
that  care  would  have  been  taken,  in  defining  the  operation  of  a 
new  provision,  to  do  it  fully. 

In  the  next  place,  the  clause  in  question  is  a  penal  one,  and 
must  be  therefore  strictly  construed.  This  view  of  the  section  is 
supported  by  Mr.  Fitzpatrick,  who,  in  his  very  lucid  and  able 
pamphlet,  thus  sums  up  the  reasons  why  this  section  cannot  be 
held  to  apply  to  railway  companies: — 

^*  This  section  being  a  penal  one  will  not  extend  to  any  ease  not 
clearly  contemplated  By  its  provisions,  and  the  qaestion  therefore  is, 
whether  the  act  anywhere  specially  provides  that  it  shall  extend  to 
the  case  of  a  comj^any  for  making  a  railway  which  cannot  be  exe* 
coted  without  obtaining  the  authority  of  parliament. 

^'  No  mention  is  maae  of  such  compames  in  the  section  itself:  and 
on  careful  examination  of  the  act  there  does  not  appear  to  be  any 
clause  in  which  they  are  expressly  named,  which  is  so  necessarily 
connected  with  that  section  as  to  cause  its  provisions  to  apply  to 
railway  companies  which  cannot  be  carried  into  execution  without 
the  authority  of  parliament.  So  that,  though  the  case  is  not  fi^e  fi^m 
difficulty,  and  great  difierence  of  opinion  is  entertained  upon  the  sub- 
ject amongst  the  most  eminent  members  of  the  profession,  the  better 
opinion  would  seem  to  be,  that  the  language  of  tne  section  (consider* 
ing  that  it  imposes  a  oenidty  where  the  act  forbidden  was  before  not 
illefl;al)  does  not  clearly  comprise  dealings  in  railway  scrip,  and  that 
sttcH  is  the  construction  which  should  be  put  upon  it^  considering  it 
by  itself." 

The  latter  part  of  the  section,  which  requires  the  directors  to 
state  on  the  certificate  of  shares  the  date  of  the  first  complete 
registration  of  the  company,  shows  that  the  whole  clause  is 
totally  inapplicable  to  a  railway  company,  since  in  such  com- 

Eniefl  no  shares  are  issued  before  the  obtaining  of  the  act  of  par- 
ment,  when  the  act  in  question  ceases  to  operate.  This 
reason  is  not  the  less  sound  because  the  clause  is  for  the  protec- 
tion of  innocent  purchasers ;  the  sole  question  is,  whether  the 
clause  applies  to  certain  companies  which  it  is  shown  cannot 
come  within  the  scope  of  part  of  its  provisions,  and  this  alone  is 
pretty  strong  evidence  tnat  such  companies  were  not  in  the 
minds  of  the  firamers  of  the  section.  It  is  also  to  be  remarked, 
that  this  clause  making  the  sale  of  scrip  illegal  forms  part  of 
and  is  grammatically  connected  with  the  earlier  part  of  the  same 
section,  which  expressly  refers  to  "  a  shareholder  of  any  joint- 
stock  company  completely  registered;"  and  speaks  also  of  exe- 

k2 
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cuting  the  "deed  of  settlement."  But  as  we  said  before 
shareholders  completely  roistered  do  not  exist  in  railway  com*- 
panies  until  this  clause  has  ceased  to  aiiect  them.  Neither  do 
the  subscribers  to  railway  companies  execute  deeds  of  settle- 
ment, (see  sections  8  and  9,)  and  so  far  from  "  being  en- 
titled to  receive  any  dividend  or  profit,"  the  preceding  section 
expressly  forbids  such  companies  to  declare  any.  The  powers 
granted  by  this  section  are  clearly  those  of  a  completely  formed 
company,  not  of  a  company  still  to  be  incorporated  and  debarred 
of  all  powers  save  those*  of  formation.  Thus,  as  we  have  already 
said,  the  first  part  of  the  section  cannot  apply  to  railway  com- 
panies, and  it  is  only  by  reference  to  it,  that  the  prohibition,  in  the 
second  part,  is  connected  with  them  and  with  the  words  ''  any 
company  registered  under  this  act."  This  is  the  solitary  link  by 
which  it  is  sought  to  bring  railway  companies  within  the  pro- 
visions of  this  section.  The  section  is  in  two  parts,  and  we  are 
asked  to  aj)ply  the  one  part,  which  is  doubtful,  by  reference  to 
another  which  cannot  have  the  application  contended  for ! 

In  further  proof  that  the  act  at  large  was  not  intended  to 
apply  to  companies  under  the  authority  of  parliament  may  be 
cited  the  58th  section.  It  occurs  after  many  of  which  the 
operation  is  applied  to  "  any  joint-stock  company  coinpletely 
registered  under  this  act,"  without  any  words  of  limitatioQ; 
but  in  the  68th  section,  which  is  intended  to  include  rail- 
way and  other  companies,  to  the  words  "  all  joint^stock 
companies  "  are  added  "  whether  incorporated  by  act  of  par- 
liament, or  by  charter,  or  privileged  by  letters  patent,"  «c. ; 
thus  conclusively  showing  that  special  extension  to  such  com- 
panies was  needed,  and  therefore  that  the  words  "all"  or 
"  any  company,"  standing  alone,  do  not  include  them.  True  it 
is,  tnat  in  section  66,  a  special  exception  is  made  of  these 
companies  from  its  provisions  for  giving  execution  against  the 
property  of  the  company  and  the  persons  and  property  of 
shareholders.  This  is  clearly  done,  not  because  the  act  does 
include  such  companies,  but  because  having  been  so  recently 
before  introduced  oy  special  provision,  it  was  thought  prudent, 
ex  abundanti  cautelUy  to  restate  their  general  exclusion  irom  the 
act  in  giving  the  stringent  powers  this  section  bestows. 

It  is  maintained  that  it  is  inconsistent  with  the  spirit  and 
obvious  intent  of  the  act,  that  the  premature  transfer  of  scrip, 
and  the  gambling  transactions  consequent  thereon,  shoidd  be ' 
left  unchecked  in  railway  shares,  and  be  restricted  only  in  other 
companies.  We  confess  that  we  are  not  struck  with  any  such 
alleged  inconsistency.    We  are  not  by  any  means  sure  that  the 
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legislatui-e  may  not  have  thought — and  not  \nthout  a  show  of 
reason — that  undertakings  carried  on  with  all  the  formalities^ 
accompanied  by  the  publicitjr^  and  guarded  and  trammelled  by 
the  many  checks  and  conditions  which  attend  the  progress  of 
companies  requiring  parliamentary  authority,  were  less  in  need 
of  the  additional  restrictions  on  transfer  imposed  on  companies 
comparatively  private,  requiring  no  sanction  from  parliament, 
and  freed  from  its  surveillance.  The  intention  of  the  legislature 
is,  however,  immaterial,  for,  as  we  have  already  shown,  the  in- 
tention, however  manifest,  would  not  prevail  against  the  express 
terms  of  the  act,  which  are,  that  "  except  as  hereinafter  spe- 
cially provided,  this  act  shall  not  extend  to  any  company  which 
cannot  be  carried  into  execution  without  obtaining  the  authority 
of  parliament."  Banking  companies  are  not  more  expressly 
excepted,  and  it  may  just  as  well  be  argued  that  section  26 
applies  to  them.  Is  it  not  then  obvious,  that  none  of  the 
provisions  of  the  act  do  extend  to  such  companies,  even  though 
the  term  "any  company"  may  be  used,  unless  the  excepted 
companies  are  either  expressly  provided  for,  or  included  in  that 
which  is  necessarily  a  part  of  some  provision  which  has  expressly 
provided  for  them.*  The  mention  of  the  excepted  cases  is  imma- 
terial :  the  act  says,  it  must  be  specially  provided  that  it  shall 
apply  to  them,  and  we  contend  for  nothing  more.  The  remain- 
der of  the  act  has  little  reference  to  the  liabilities  of  the  parties 
who  are  concerned  in  companies,  and  is  not  therefore  within  the 
scope  of  our  subject. 

The  results  that  flow  from  this  limited  application  of  the 
act  will  be  considered  under  their  appropriate  heads,  and  we 
purpose  endeavouring  to  trace  the  liabilities  of  railway  subscri- 
bers, shareholders,  and  others  concerned  therein,  through  the 
different  stages  of  the  progress  of  a  company,  in  order  that  we 
may  present  a  summary  view  of  the  whole  proceedings. 

befnition  of  Terms. — It  is  here  necessary  to  call  to  mind  the 
precise  meaning  of  one  or  two  terms  not  uncommonly  misap- 
plied in  controversy  on  this  subject.  Thus,  *'  promoters  "  are 
persons  acting  by  whatever  name  in  the  forming  and  establish- 
ing of  a  company  prior  to  its  complete  registration.  Provi- 
sional committees  are  promoters,  but  there  may  clearly  be 
Promoters  who  are  not  on  the  list  of  the  provisional  committee, 
•he  Question  of  liability,  as  we  shall  presently  see,  is  one  deter- 
minable less  upon  the  name  by  which  a  party  has  been  desig- 
nated than  by  his  activity  in  promoting  the  undertaking.  In 
him  vests  the  working  of  the  company,  the  issuing  of  prospec- 
tuses, the  survey  of  the  ground,  tne  preparation  of  plans,  the 
*  See  Postscript  to  this  article. 
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proouriog  of  Bubaoribers,  the  allotmeDt  of  shares.  Persons  to 
^bom  shares  have  been  allotted,  but  who  have  failed  to  pay  their 
deposits  and  take  them  up,  are  termed  '^  allottees."  They  who 
have  paid  their  deposits  and  received  their  scrip,  having  neces- 
sarily signed  the  subscriber's  agreement  and  parliamentary  oon- 
tracti  are  termed  '^subscribers,"  They  who  have  purobased 
acrip  from  the  subscribers  before  the  complete  registration  and 
the  act|  or  before  their  registration  as  shareholders  after  the  actj 
are  ^^  scripholders.*'  They  only  **  whose  names  shall  have  been 
entered  on  the  register  of  shareholders  hereinafter  mentioned, 
shall  be  deemed  a  shareholder  of  a  company/'  8  Vict  c.  16,  a.  8. 
A  shareholder  thus  may  or  may  not  have  been  a  subscriber,  and 
a  subscriber  may  never  be  a  shareholder ;  a  scripholder  may,  in 
lika  manner,  never  be  either.  Great  confusion  will  be  saved  by 
attending  to  the  real  meaning  of  these  distinct  terms,  wfaicn 
have  been  strangely  confused,  sometimes  even  in  the  acts  them* 
selves. 

IL  PllOCEEDIliaS  B^FOKB   iNCORFOBATlOlf, 

The  first  duty  of  the  prpmoters  !of  a  company  is  PrariiioM/ 
MegiiiraiiQU.  This  is  imposed  by  the  terms  of  section  4, 
upon  **  any  company  for  any  purpose  within  the  meaning  of  this 
act,  whether  for  executing  any  such  work  as  aforesaid,  under 
the  authority  of  Parliament  or  for  any  other  purpose." 

The  4th  section  requires  the  provisional  registration  (at  the 
office  of  the  Registrar  of  Joint  Stock  Companies)  in  the  first 
place  of  these  particulars  :^< 

1.  The  proposed  name  of  the  intended  company. 

S.  The  busmess  or  purpose  of  the  companv. 

8.  The  names  of  its  promoters,  together  with  their  respective 
occupations,  places  of  business,  if  any,  and  places  of  residence. 

It  is  imperative  on  the  promoters  to  make  these  returns  *^  be- 
fore proceeding  to  make  public,  whether  by  way  of  prospectus, 
handbill,  or  advertisement,  any  intention  or  proposal  to  form" 
their  company.  It  is,  in  fact,  a  condition  precedent  to  their 
announcement  of  themselves.  They  have  no  right  to  be  public 
till  they  are  registered.  They  should,  in  fact,  be  registei^  be- 
fore theljr  scheme,  form,  and  constitution,  are  formed ;  the  act 
oontemplates  its  bein^  registered  in  its  very  inception ;  for  sec- 
tion 4,  naving  namea  the  three  preceding  particulars,  goes  on 
to  provide  that  six  other  particulars  shalll>e  registered^^  either 
before  or  after  such  publication  as  aforesaid,  when,  and  as  from 
time  to  time  they  shall  be  decided  on."  These  six  particulars 
relate  to — 1.  The  name  of  the  street,  &c.,  in  which  the  place  of 
business  is  situate ;  the  number  of  the  house,  &c.    2.  The  names 
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of  the  committee  acting  ia  the  formation  of  the  company,  their 
occupation,  places  of  business,  and  residence,  together  with  a 
written  consent  on  the  part  of  every  such  member  or  promoter 
to  become  such,  an  (unstamped)  agreement  to  take  one  or  more 
shares.  3,  The  names  of  the  oflScers  and  the  company,  their 
occupations,  places  of  business,  and  residence.  4.  The  names 
of  the  subscribers,  their  occupations,  places  of  business,  and 
residence.  6,  A  copy  of  every  prospectus,  hand-bill,  or  adver- 
tiaen^ent,  which  must  be  registered  before  it  is  published .  6.  And 
afterwards  from  time  to  time,  until  complete  registration,  a 
copy  of  every  addition  to,  or  change  in  any  of  the  above  par- 
ticulani. 

But  before  provisional  registration  (sect.  24)  the  promoters  of 
a  company  are  not  to  allot  shares,  issue  scrip,  or  receive  de- 
posits, either  absolutely  of  conditionally,  or  make  any  contract 
whatsoever  in  the  name,  or  on  the  behalf  of  such^  intended 
company,  under  the  penalty  of  a  sum  not  exceeding  twenty-five 
pounds,  recoverable  by  any  person  by  action  of  debt. 

The  6th  section  provides,  that  where  a  company  appoint  a 
solicitor,  and  send  a  duplicate  of  his  appointment  to  the  regis- 
trar, be,  and  not  the  company,  shall  be  liable  to  the  penalty; 
but  ihere  is  no  provision  that  this  shall  apply  to  railways,  and 
in  the  absence  of  any  such  provision,  whatever  may  be  the 
practice,  it  is  unsafe  for  railway  companies  to  rely  on  that 
provifiion. 

Certificate  of  Provisional  Registration. — Upon  registration 
of  the  jSrst  group  of  three  particulars,  a  certificate  is  granted 
upon  payment  of  a  fee  of  five  pounds.  This  certificate  lasts 
for  one  year,  but  is  renewable  at  its  expiration,  for  the  like 
period,  but  not  longer,  (s.  23.) 

Powers  under  Provisional  Registration, — These  are  to  as- 
sume the  name  of  the  intended  company;  to  open  subscrip- 
tion lists;  to  allot  shares  and  receive  deposits  of  not  more 
than  10&  per  cent,  on  every  share;  and  also  in  companies 
ccrecuting  any  "railway"-  and  other  works  by  act  of  parlia- 
ment, such  further  deposit  as  the  standing  orders  require; 
and  also  "  to  perform  such  other  acts  only  as  are  necessary  for 
constituting  the  company,  or  for  obtaining  letters  patent,  or  a 
charter,  or  an  act  of  parliament."  But  they  are  "  not  to  make 
calls,  nor  to  purchase,  contract  for,  or  hold  lands,  nor  to  enter 
into  contracts  for  any  services,  or  for  the  execution  of  any 

'  The  words  "such  company/'  as  wchavc  seen,  couple  this  section  with  the 
SSrd,  wfakh  namei  railways. 
*  Tb#  9spnm  mentioii  of  railways  here  of  coune  appUee  the  act  to  them. 
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works,  or  for  the  supply  of  any  storeSy  except  such  services  and 
stores,  or  other  things,  as  are  necessarily  required  for  llie 
establishing  of  the  company  ;  and  except  any  purchase  or  other 
contract  to  be  made  conditional  on  the  completion  of  the  com- 
panjy,  and  to  take  effect  after  the  certificate  of  complete  r^is- 
tration,  act  of  parliament,  or  charter,  or  letters  patent,  shall 
have  been  obtained ;  and  except,  in  the  case  of  companies  for 
executing  such  works  as  aforesaid,  contracts  for  services  in 
making  surveys  and  performing  all  other  acts  necessarv  for  ob- 
taining an  act  of  incorporation,  or  other  act  for  enabling  the 
company  to  execute  sucn  works." 

Allotment  is  generally  made  by  the  managing  committee  in 
reply  to  a  letter,  in  which  the  applicant  pledges  himsdf  to 
accept  the  number  of  shares  he  applies  for,  or  any  less  number 
that  may  be  allotted  to  him,  to  pay  the  deposits  and  to  sign  the 
deeds. 

The  letter  of  allotment  is  an  answer  to  that  application,  and 
attention  must  be  presently  drawn  to  the  different  modes  of 
wording  it,  for  upon  that  may  hinge  one  of  the  liabilities  we 
are  about  to  discuss. 

The  allotment  of  shares  is  then  issued  and  the  applicants 
usnally  pay  their  deposits,  and  at  the  same  time  sign  the  under** 
named  deeds.  The  receipt  of  the  scrip-certificate  constitutef 
them  scripholders. 

The  Parliamentary  Contract^  as  Mr.  Terrell  observes  in  his 
very  useful  treatise,  is  ^' a  contract  between  the  directors  and  the 
scnpholder,  that  on  the  passing  of  the  act  the  latter  shall  be 
admitted  and  registered  a  shareholder."  And  indeed,  befinre 
the  passing  of  uie  act,  it  was  equally  required  to  execute 
these  deeds. 

The  Parliamentary  Contract  is  entered  into  between  the  trus- 
tees and  the  subscnbers  for  the  payment  of  the  subscription 
money  by  the  latter.  It  results  from  the  standing  order,  that, 
before  any  application  be  made  for  a  railway  bill,  "  an  estimate 
of  the  expense  be  made,  and  signed  by  the  person  making  the 
same ;  and  that  a  subscription  be  entered  into  under  a  contract, 
made  as  hereinafter  described,  to  tjireefourths  the  amount  of 
the  estimate."  "  That  every  subscription  contract  contain  the 
christian  and  surnames,  description  and  place  of  abode,  of  every 
subscriber ;  his  signature  to  the  amount  of  his  subscription,  with 
the  amount  which  he  has  paid  up  ;  and  the  name  ol  Ihe  party 
witnessing  such  signature,  and  the  date  of  the  same  respec- 
tively." 

There  is  no  necessity  that  the  parliamentary  contract  should 
form  a  separate  instrument  from  tne  subscribers'  agreement,  but 
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it  is  often  expedient  that  it  should.  A  simple  and  convenient 
form  of  parliamentary  contract  will  be  found  in  page  62  of  Mr. 
Terrell's  Uttle  book. 

The  Subicribers'  Agreement  or  deed  of  settlement  ratifies  the 
ai^intment  and  power  of  the  committee  of  management,  and 
provides  for  its  future  operation.  It  has  been  hitherto  usual  to 
BDediy  the  powers  of  the  directors  at  length  and  in  detail.  As 
the  object,  however,  is  to  give  plenary  discretion  to  the  direc- 
tors, we  agree  with  Mr.  Terrell  that  the  simplest  mode  of  doing 
this  is  to  give  to  a  general  meeting  of  shareholders  the  whole 
control  of  the  company,  indemnifying  the  directors,  leaving  them 
'*  free  to  act  in  every  possible  contingency,  unless  restrained 
by  those  to  whom  the  whole  capital  of  the  company  belongs." 

To  include  all  the  provisional  committee-men  as  parties  of 
the  third  part  is  not  always  convenient ;  Mr.  Terrell  suggests, 
however,  to  include  the  committee  of  management  alone,  and 
that  the  rest  should  be  registered  as  promoters.  The  deed 
farther  usually  ratifies  all  steps  taken,  and  it  gives  very  general 
powers  to  act  for  the  benefit  of  the  company ;  to  renew  appli- 
cation to  parliament  in  case  of  defeat,  to  alter  within  limits  the 
direction  of  the  line;  to  dispose  of  it,  &c.  It  specifies  frequently 
not  only  the  amount  of  the  capital  and  the  number  of  shares, 
and  the  amount  of  the  deposit,  but  also  indemnifies  the  com- 
mittee of  management  out  of  the  deposits;  and  provides  for 
the  amount  and  number  of  calls  in  a  year,  and  the  interval 
between  them. 

This  completes  the  necessary  legal  proceedings  of  the  com- 
pany before  complete  registration,  which  seldom  or  never  takes 
tlace  much  before  the  act  is  obtained  ;  and,  indeed,  it  would 
e  of  little  use  if  it  did  ;  for  the  restriction  in  section  26  pre- 
veots  them  from  entering  on  any  contracts  but  conditionally 
on  obtaining  the  act,  short  of  the  contracts  for  surveys  and  the 
necessary  steps  for  obtaining  the  incorporation  of  the  company, 
nearly  all  of  which  they  are  already  empowered  to  do  in  virtue 
of  provisional  registration  by  section  23. 

tlomplete  Hegistratian. — ^There  is  no  compulsion  upon  railway 
companies  to  obtain  complete  registration.  Section  7  merely 
8aj8,  that  it  shall  not  be  lawful  for  such  companies  to  act  other- 
wise than  provisionally  until  they  are  completely  registered,  and 
section  26  gives  them  little  more  power  when  they  are ;  for  it 
expressly  forbids  them  "  to  enter  into  contracts  otherwise  than 
conditionally  upon  obtaining  such  act,  or  to  exercise  the  power  to 
receive  instalments  beyond  the  sum  necessary  to  be  deposited," 
Ac.,  or  **  to  declare  dividends,"  or  "  to  perform  all  acts  necessary . 
for  carrying  on  the  business  of  the  company."    Now  they  may 
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make  these  conditional  contracts  when  proyisionally  regiatei^, 
and  also  contracts  for  preparatory  works,  and  receiTe  t£e  same 
deposits.  The  only  additional  advantage  which  it  appears  to  tts 
they  derive  from  complete  registration  is,  Ist,  that  of  calling 
themselves  a  registered  company :  2,  of  having  a  common  seal 
with  power  to  break  and  alter  it :  3,  of  being  sued  or  Sttinji^ 
by  their  registered  name ;  4,  to  hold  general  meetings  periodic* 
cally :  6,  to  make  bye-laws  not  inconsistent  with  the  act.  With 
the  exception  of  the  general  power  to  perform  acts  for  carrying 
on  the  business  of  the  company,  nearly  all  the  powers  given  to 
other  companies  by  the  26th  section  are  extended  to  the  ezoepted 
companies,  but  they  are  only  the  above  stated  powers. 

Such  are  the  only  fruits  of  complete  regiatrationy  and  we 
can  perfectly  understand  why  so  few  if  any  of  the  railway 
companies  have  as  yet  thought  it  worth  their  while  to  be  com* 
pletely  registered.  We  may  remark,  that  this  slight  diffefanoe 
after  complete  registration,  is  an  additional  reason  why  it  is 
absurd  to  suppose  that  the  26th  section  is  intended  to  appljr  to 
railway  acts,  for  why  should  the  sale  of  scrip  be  less  inexpedient 
after  complete  registration  than  before  it?  We  now  turn  to  the 
important  subject  of  the  liabilities,  which  accrue  during  each 
stage  of  the  proceedings. 

III.   LlABILITIBS   AND   ReMBDIBS   BBFORB  InCORPORAXIOH. 

This  subject  is  not  yet  developed  to  one  half  its  probable  ex<- 
tent.  The  peculiarities  of  the  relation  of  the  different  parties 
to  each  other,  the  novelty  both  of  the  scale  and  character  of 
the  contracts,  and  especially  the  ambiguous  capacity  of  the 
contractors,  together  with  the  medley  of  legislation  which  emr 
broils  the  whole  subject,  render  it  a  chaos  of  doubt  pctt^ 
nant  with  litigation.  Opinions  already  widely  differ  on  the 
question,  or,  to  speak  more  correctly,  the  many  questions  which 
have  arisen,  and  will  continue  to  arise,  on  the  ramified  re- 
lations incidental  to  these  speculations.  We  shall  endeavour 
to  deal  as  tersely  and  as  plainly  with  each  phase  of  the  matter 
as  we  can ;  passing  each  of  them  in  review  in  the  order  in 
which  they  may  probably  arise,  in  the  birth,  progress,  and  com- 
pletion of  a  company ;  dividing  it  into  two  periods^  via.  before 
and  after  the  passing  of  the  act,  for  this  forms  a  natural  demar* 
cation  of  liabilities. 

Before  Provisional  H^istration. — During  this  period  no 
liability  can  well  occur  which  is  not  on  some  illegal  traosac* 
tions,  except  to  a  most  limited  extent,  and  enough  was  sa^ 
on  this  subject  in  the  August  number  of  the  Law  MaciazimBi 
(vol.  xzxiv.  O.  S.  p.  2,)  to  which  we  refer  the  reader. 
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After  ProvUional  Registration,  Liabilities  of  Managers  and 
Promoters  for  Misrepresentation  or  Misconduct.-^ln  this  very 
important  and  ill-understood  branch  of  our  inquiry  we  propose 
first  to  show  to  what  extent  remedies  exist  in  equity^  for  it  is 
sufficiently  obvious  that  so  many  difficulties  would  beset  any  re« 
dress  by  action  at  law^  that  to  equity  sufferers  must  necessarily 
look  for  relief  in  these  cases  of  misconduct. 

It  must  be  assumedi  that  persons  who  associate  themselves 
together  to  obtain  an  act  of  parliament,  to  authorize  them  to 
construct  a  railway,  constitute,  if  not  a  partnership  strictly  and 
completely,  such  a  combination  of  persons  mutually  bound 
together  in  carrying  out  a  common  object,  as  can  only  be  dealt 
with  in  equity  upon  the  principles  applicable  to  partnerships. 
An  apprehension  seems  to  exist,  at  least  amongst  non^profes- 
sional  persona,  that  the  rule  of  equity,  which  requires  all  the 
parties  to  a  partnership  or  joint*undertaking  to  join,  presents 
an  insuperable  obstacle  to  relief  in  equity,  in  respect  of  claims 
arising  out  of  railway  schemes.  But  this  is  erroneous.  The 
clear  and  well  established  exceptions  to  that  rule,  and  to  other 
analogous  rules,  which  will  be  noticed  in  the  fitting  place, 
estaiaed  and  moulded  to  the  transactions  of  the  times  as  they 
have  been  by  recent  decision,  will  leave  comparatively  few  of 
such  cases  without  redress.  Where  there  has  been  misrepre- 
sentation or  mistatement  in  the  prospectus  of  a  project,  calcu- 
lated to  deceive  subscribers  into  the  support  of  an  impracti* 
cable  scheme ;  or  where  there  has  been  misconduct  on  the  part 
of  the  directors,  such  as  appropriating  to  themselves  and  their 
connections  large  numbers  of  shares,  and  managing  the  market 
8o  aa  to  give  a  temporary  or  fictitious  value  to  the  shares, 
prejudicial  to  the  interests  of  individual  subscribers ;  the  ag- 
grieved party  may  maintain  a  suit  in  equity  against  the  direc- 
tors or  managers  for  the  recovery  of  the  whole  sum  paid  by 
way  of  deposit.  A  leading  authority  for  this  is  the  case  of 
CJoIt  ▼•  Wollaston  (2  Peere  Williams,  164),  which  was  a  suit  by 
persons  who  had  contributed  £120  a-piece,  for  six  shares  in  a 
project  called  '*The  Land  Security  and  Oil  Patent,"  of  which 
Wollaston,  one  of  the  defendants,  was  the  projector.  It  ap- 
peared that  Wollaston  had  obtained  a  patent  for  extracting  oil 
out  of  English  radishes,  and  had  assigned  his  patent  to  Arnold, 
the  co-defendant,  in  trust  for  the  contributors  to  the  project, 
which  was  divided  into  five  thousand  shares  of  £20  each,  in 
order  to  raise  £100,000.  Wollaston,  also,  as  a  security  to  the 
contributors  conveyed  to  Arnold  and  his  heirs  an  estate,  which 
he  had  bou|ht  for  £31,800,  subject  to  a  mortgage  of  £28,000, 
upon  trust,  m  the  first  place^  to  pay  ofi*  the  mortgage,  and  afler- 
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wards  to  pay  to  him,  Wollaston,  £57,200,  (in  all  £85,200),  and 
the  surplus  which  the  estate  would  raise,  was  to  be  for  the 
benefit  of  the  contributors.  This  project  was  represented  to  be 
most  advantageous,  and  one  without  any  hazard,  there  being 
land  security  given  for  the  benefit  of  contributors.  The  project 
having  failed,  the  contributors,  with  some  resentment,  called  for 
their  money,  upon  which  Wollaston  promised  to  return  the 
money  with  interest  within  six  months,  but  failed  to  do  ao. 
The  plaintiffs  then  filed  their  bill,  and  the  Court  granted  the 
relief  prayed.  Sir  Joseph  Jekyll,  M.  R.  said  ''  that  it  was  an 
imposition  to  propose  the  surplus  of  the  value  of  an  estate 
which  cost  £31,800,  after  £85,200  charged  upon  it-^— more  tlum 
double  its  value — as  a  security  to  contributors  who  laid  oat 
their  money  upon  this  project ;  it  was  giving  them  moonshine 
instead  of  any  thing  real.  It  was  no  objection  that  the  parties 
had  their  remedy  at  law,  and  might  bring  their  actions  fior 
money  had  and  received  for  the  plan  tiff's  use;  for  thatin  case 
of  fraud  a  court  of  equity  has  a  concurrent  jurisdiction  with 
the  common  law,  matter  of  fraud  being  the  great  subject  of 
relief  here." 

And  the  principle  of  that  decision  has  been  strictly  followed 
in  modern  cases.  Thus  in  Green  v.  Barrett  (1  Simon,  46),  the 
plaintiff  being  a  shareholder  in  ''  The  Imperial  Distillery  Com.- 

Eany,"  filed  a  bill  against  the  directors  to  be  repaid  the  sum  he 
ad  paid  for  his  shares  with  interest.  The  case  made  by  the 
bill  was  that  the  defendants  had  issued  a  prospectus  which 
stated  the  capital  of  the  company  to  be  600,000^  in  12,000  shares 
of  50/.  each,  named  the  directors,  and  pi-omised  a  deed  of  set- 
tlement would  be  prepared,  and  also  tnat  an  act  of  parliament 
would  be  procured ;  that  one  part  of  the  shares  had  been  difi** 
posed  of,  and  deposits  on  many  of  the  shares  so  disposed  of  had 
not  been  paid,  yet  the  defendants  had  proceeded  to  carry  on  the 
distillery  Dusiness  on  an  extensive  scale ;  that  various  outer  acta 
had  been  done  contrary  to  the  promises  held  out  in  the  pro- 
spectus ;  that  no  act  of  parliament  had  been  attempted  to  be 
oDtained ;  that  the  directoi*s  had  allotted  a  great  many  shares 
to  themselves,  which  they  had  sold  at  considerable  premioms ; 
and  that  the  purpose  for  which  the  plaintiff  had  paid  his  money 
had  failed.  To  this  bill  the  defendants  demurred  generally, 
and  the  demurrer  was  overruled  by  Sir  John  Leach,  M.R^  who 
said,  *^  assuming  the  several  statements  in  this  bill  to  be  tnie^ 
I  am  of  opinion  that  the  plaintiff  is  entitled  to  reoover  beck 
from  the  defendants  the  sum  which  he  has  paid,  and  the  only 
question  is,  whether  a  bill  in  equity  will  hold  for  that  purpose. 
(Jonsidering  that,  in  substance,  the  allegations  of  this  bill 
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amount  to  this^  that  the  prospectus  for  this  undertaking  was 
published,  not  with  any  intention  to  establish  a  company  upon 
the  principles  there  stated,  but  a  snare  to  persons  who  mieht 
unwarily  become  subscribers,  and  for  the  purpose  of  enabhng 
the  directors  to  make  a  profit  by  the  sale  of  shares  which  they 
they  thought  fit  to  assume  to  themselves,  it  does  appear  to  me 
that  the  case  is  governed  by  Colt  v.  Wollaston,  and  upon  the 
aBtbority  of  that  case  I  overrule  this  demurrer."     In  Jones  v. 
Garcia  del  Rio  (Turn.  &  Russ.  297),  which  was  a  bill  filed  by 
three  persons  on  behalf  of  themselves  and  all  other  holders  of 
scrip  or  shares  of  the  Peruvian  Loan  against  the  envoys  of  the 
Peruvian  government,  and  the  contractors  of  the  loan,  and  the 
bankers,  praying  for  an  account  and  an  injunction  to  restrain 
the  bankers  from  parting  with  the  funds,  the  bill  proceeded 
apon  the  ground  otfraud  and  misrepresentation.     Lord  Eldon^ 
though  expressing  a  strong  opinion  upon  the  general  case,  dis- 
fiohred  the  injunction  upon  the  single  ground  that  the  plaintiffs 
had  each  a  several  demand  in  equity,  and  that  they  could  not 
file  a  bill  on  behalf  of  themselves  and  the  other  holders  of  scrip, 
and,  as  they  were  unable  to  do  that,  they  could  not,  having 
three  distinct  demands,  file  one  bUl.     In  the  subseauent  case  of 
Blair  v.  A^ar  (2  Simon,  289),  the  circumstances  of  which  were 
in  the  main  similar  to  those  of  Green  v.  Barrett,  three  share- 
liolders  were  permitted  to  join  as  co-plaintiffs  in  a  bill  filed  for 
the  recovery  of  their  deposits.     Lord  Lyndhurst,  however,  held 
in  Hichens  v.  Congreve  (4  Russell,  562)  that  several  share- 
holders in  a  company  might  file  a  bill  on  behalf  of  themselves, 
and  all  others  who  may  choose  to  come  in  and  take  the  benefit 
of  the  suit,  against  the  directors,  to  compel  them  to  restore  a 
ka^  sum  which  they  had  fraudulently  abstracted  from  the 
funds  of  the  company.      His  lordship  remarked,  '^  it  is  said 
each  shareholder  might  file  a  bill  to  recover  his  proportion  of 
the  money.    Such  a  course  would  produce  enormous  incon- 
Tenience.     Are  two  hundred  bills  to  be  filed,  in  order  to  do 
justice  in  this  matter  ?     If  justice  can  be  done  in  one  suit,  the 
court  will  sustain  such  a  proceeding."    This  case  is  distin- 
guished from  that  of  Jones  v.  Garcia  del  Rio,  because  here  the 
object  of  the  suit  was  to  compel  the  directors  to  replace  a  fund 
in  which  all  the  members  had  a  common  interest,  while  in  the 
caae  of  Jones  v.  Garcia  each  plaintiff  liad  a  distinct  demand 
arising  fix>m  the  separate  wrong  inflicted  upon  him  individually 
by  the  fraud  of  the  contractors.     On  this  point,  however,  the 
decisions  in  Jones  v.  Garcia  and  Blair  v.  Agar  seem  to  con- 
flict.    And  in  such  cases,  where  relief  is  sought  in  respect  of 
fraud  alleged  to  have  been  committed  by  several  persons,  it 
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appears,  by  the  case  of  Seddon  v.  Connell  (10  Simons,  79)  (and 
which  has  been  followed  by  the  present  Master  of  the  Rolls), 
that  it  is  not  necessary  that  all  the  persons  charged  shonld 
be  made  defendants  to  the  suit. 

Where,  therefore,  a  sufficient  case  of  misrepresentation  or 
misconduct  can  be  proved  against  directors'  or  projectors  of 
railway  projects,  and  such  directors  or  projectors,  or  any 
of  them,  are  persons  of  substance,  persons  who  have  be^ 
induced  to  subscribe  will  have  no  difficulty  in  recovering  their 
deposits  by  a  suit  in  equity.  It  must  be  observed,  that  the  relief 
in  cases  of  this  class  is  founded  strictly  upon  the  jurisdictioii 
the  court  of  equity  has  in  matter  of  fraud,  and  it  will  be  proper 
to  distinguish  them  from  unintentional  mistake,  or  erroneoos 
management,  not  amounting  to  fraud  or  misconduct. 

Where  the  funds  have  been  mismanagedy  or  where  the  obfeeis 
of  the  association  having  failed^  the  subscribed  funds  have  not 
been  applied  or  accounted  for.  Numerous  cases,  varying  greatly 
in  their  circumstances,  will  probably  range  under  this  headf, 
and  we  shall  only  here  advert  to  instances  showing  the  govern- 
ing principles  by  which  they  must  be  decided.  The  form  of 
such  bills  must  be  for  an  account  and  application  of  the  ftinds 
to  the  objects  of  the  undertaking.  It  was  at  one  time  held  that 
no  decree  for  an  account  between  partners  could  be  mad6  in 
equity  except  upon  a  bill  praying  for  a  dissolution  and  general 
wmdmg  up  of  the  partnership;  and  to  such  a  suit  it  was  and 
still  is  an  inflexible  rule  that  all  the  partners  must  be  actual 
parties.  Where  the  partners  are  so  numerous  as  the  subscribers 
to  a  railway  project,  it  would  practically  be  impossible  to  pro- 
ceed with  such  a  suit.  In  Forman  v.  Homfray  (2  Vesey  k 
Beames,  329),  Lord  Eldon,  C,  held  that  one  partner  could  not 
come  into  equity  against  his  co-partner  for  an  account  without 
seeking  also  a  aissolution;  and  he  observed,  *'  if  a  partner  can 
come  here  for  an  account  merely  pending  the  partnership,  there 
seems  to  be  nothing  to  prevent  his  coming  annually."  But  in 
Harrison  v.  Armitage  (4  Maddock,  143)  Sir  John  Leach,  V.C., 
was  of  opinion  that  one  partner  might  file  a  bill  against 
another  for  an  account,  without  praying  a  dissolution,  because 
it  was  the  only  remedy  he  had ;  and  that  opinion  was  adhered 
to  by  the  learned  judge  in  Richards  v.  Davies  (2  Russell  Ic 
Mylne.  347).  In  the  latter  case,  he  observed,  that  to  refhjre 
relief  in  such  cases,  except  upon  the  terms  of  putting  att  end 
to  the  partnership,  was  contrary  to  the  principles  of  jtirtice. 
And  in  reply  to  an  objection,  that  the  defendant  m%lii  bfe 
vexed  with  a  new  bill  whenever  new  profits  accrued,  be  said, 
''  what  right  has  the  defendant  to  complain  of  such  new  bfll,  if 
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he  repeats  the  injustice  of  withholding  what  is  due  to  the 
plaintiff?  Would  not  the  same  objection  lie  to  a  suit  for 
tithes,  which  accrue  de  ohtm)  in  annum"  And  this  is  now  the 
established  rule  of  equity,  notwithstanding  the  contrary  decisions 
of  Sir  Lancelot  Shadwell,  V*C.,  and  Mr.  Baron  Alderson  in 
Losoombe  v.  Russell  (4  Simons,  8),  and  Knebell  v.  White  (2 
Younge  tc  Collyer  15).  The  question  came  under  the  consi- 
deration of  Lord  Cottenham,  C,  in  Wallworth  v.  Holt  (4 
Mylne  &  Craig  619).  The  bill  was  filed  by  some  of  the  share- 
holders of  a  joint-stock  bank  at  Manchester,  called  the  Impe- 
rial Bank  of  England,  which  had  become  insolvent,  on  behalf  of 
themselves  and  all  other  the  shareholders  except  the  defendants, 
against  the  directors,  some  of  whom  had  become  insolvent,  the 
trustees  of  the  bank  and  the  public  officer,  and  also  certain 
shareholders  who  had  not  paid  tne  calls  made  upon  their  shares ; 
praying  that  an  account  might  be  taken  of  all  the  partnership 
assets,  and  that  such  of  the  assets  as  were  outstanding  might  be 
got  in  by  a  receiver  appointed  by  the  court,  and  that  the  whole 
might  be  converted  into  money,  and  applied  towards  satisfac- 
tion of  the  partnership  debts.  To  this  bill  the  defendants  de- 
murred for  want  of  equity,  for  want  of  parties,  and  multifarious- 
ness. They  insisted  that  all  the  sharenolders  of  the  bank,  who 
were  very  numerous,  ought  to  have  been  made  actual  parties  to 
the  suit.  The  Vice-Chancellor  had  allowed  the  demurrer  for 
want  of  equity^  but,  on  an  appeal  to  Lord  Cottenham,  C,  his 
lordship  reversed  that  decision  and  overruled  the  demurrer.  In 
giving  judgment,  his  lordship  reviewed  all  the  authorities,  and 
thus  luminously  laid  down  the  principles  on  which  the  court  of 
equity  acts  in  such  cases.  After  stating  the  form  and  objects 
of  the  bill,  he  said,  **  when  it  is  said  that  the  court  cannot  give 
relief  of  this  limited  kind,  it  is,  I  presume,  meant,  that  tb^  bill 
ooght  to  have  prayed  a  dissolution,  and  a  final  winding  up  of 
the  affairs  of  the  company.  How  far  this  court  will  interfere 
between  partners,  except  in  cases  of  dissolution,  has  been  the 
subject  of  much  difference  of  opinion,  upon  which  it  is  not  my 
intention  to  say  anything  beyond  what  is  necessary  for  the  de- 
cision of  this  case ;  but  there  are  strong  authorities  for  holding, 
that  to  a  bill  praying  a  dissolution  all  the  partners  must  be 
parties^  and  this  bill  s^lleges  that  they  are  so  numerous  as  to 
make  that  impossible.  'Hie  result,  therefore,  of  these  two  rules 
would  be,— *-tne  one  binding  the  court  to  withhold  its  jurisdic- 
tion, except  upon  bills  prayms  a  dissolution,  and  the  other  re- 
ciuiring  that  all  the  partners  should  be  parties  to  a  bill  praying 
it ;  that  the  door  or  this  court  would  be  shut  in  all  cases  in 
which  the  partners  or  shareholders  are  too  numerous  to  be  made 
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parties,  which  in  the  present  state  of  the  transactions  of  man- 
kindy  would  be  an  absolute  denial  of  justice  to  a  large  portion 
of  the  subjects  of  the  realra,  in  some  of  the  most  important  of 
their  affairs.  Thifi  result  is  quite  stMcient  to  show  that  such 
cannot  be  the  law;  for,  as  [  have  saioupon  other  occasions,^  I 
think  it  the  duty  of  this  court  to  adapt  its  practice  and  course 
of  proceeding  to  the  existing  state  of  society,  and  not  by  too 
stnct  an  adherence  to  forms  and  rules,  established  under  differ- 
ent circumstances,  to  decline  to  administer  justice,  and  to 
enforce  rights  for  which  there  is  no  other  remedy.  This  has 
alwajrs  been  the  principle  of  this  court,  though  not  at  all  times 
sufficiently  attenaed  to.  It  is  the  ground  upon  which  the  court 
has  in  many  cases  dispensed  with  the  presence  of  parties  who 
would,  according  to  the  general  practice,  have  been  necessary 
parties." 

It  is  upon  the  principles  so  clearly  stated  in  the  above  pas- 
sage, that  many  of  the  cases  which  must  arise  out  of  the  recent 
railway  speculations  can  aloAe  meet  with  a  remedy  in  the  courts 
of  this  country.  And  these  principles  are  strictly  those  whereon 
the  rules  of  equity  have  been  founded,  the  more  extensive  prac- 
tical operation  ^ven  to  them  by  the  effect  of  the  judgment  in 
Wallworth  v.  Holt,  arises  solely  from  the  new  circumstances 
presented  by  the  modern  transactions  of  society. 

This  has  been  forcibly  illustrated  by  the  very  recent  judgment 
of  Lord  Langdale,  M.  K.,  in  the  case  of  Richardson  v.  Hastings, 
7  Beavan,  323,  where  some  members  of  a  club  filed  two  of  me 
managing  committee  who  had  possession  of  funds  of  the  club 
which  they  declined  to  apply  according  to  the  terms  of  certain 
deeds  and  regulations,  according  to  which  the  affairs  were  to  be 
managed,  llie  bill  was  filed  by  the  plaintiff  on  behalf  of  him- 
self and  the  other  members  of  the  club  except  the  defendants, 
and  prayed  for  an  account  of  the  club  monies  received  by  the 
defendants,  and  that  what  should  be  found  due  from  them  on 
taking  the  account,  after  allowing  sums  properly  expended  by 
them  on  behalf  of  the  club,  might  be  paid  into  the  club  bank  to 
the  credit  and  for  the  purposes  of  tne  club.  To  this  bill  the 
defendants  demurred  on  the  ground  that  all  the  members  of  the 
club  ought  to  have  been  parties  to  the  suit.  Following  the 
authority  of  Wallworth  v.  Holt,  Iiord  Langdale  said,  "The 
arguments  in  support  of  a  demurrer  of  this  kind  have  generally 
a  very  strong  foundation,  because  cases  of  this  kind  always 
deviate  from  two  old  and  general  rules  of  the  court ;  one  is,  that 
all  persons  interested  in  the  subject  matter  of  the  litigation  ought 
to  be  parties ;  the  other  is,  that  the  court  endeavours  to  do  com- 

*  See  Lord  Cottenham's  judgments  in  Mara  y.  Maleehy,  1  BCylne  &  Cn^g^ 
d69,  and  Taylor  v.  Salmon,  4  Mylne  ft  Craig.  134. 
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plete  justice  in  every  case,  so  that  the  matters  involved  in  the 
suit  may  not  be  lefl  open  to  future  litigation. 

"  NoWy  the  present  oil!  is,  to  a  certain  extent,  a  departure  from 
both  these  rules,  because  it  is  proposed  to  be  prosecuted  in  the 
absence  of  parties  interested  m  the  suit,  and  it  also  proposes 
that  sums  to  be  recovered  should  be  left  at  their  disposal,  if  they 
can  agree,  and  if  not,  then  that  they  may  be  left  for  future  liti- 

fation.     Howeyer,  exceptions  to  the  two  rules  I  have  mentioned 
ave  at  all  times  been  sanctioned. 

"  It  has,  however,  become  necessary  to  extend  the  cases  of 
exception,  so  as  to  keep  pace  with  the  progress  and  complica- 
tions of  the  transactions  of  mankind ;  and  everybody  who  reads 
what  Lord  Cottenham  has  said  on  more  than  one  occasion,  and 
6ee  how  necessary  it  is  for  this  court,  acting  always  within  the 
limits  of  its  jurisdiction,  by  an  application  of  its  powers,  so  ne- 
cessary for  the  administration  of  justice,  to  adapt  its  forms  of 
proceeding  to  the  altered  circumstances  of  society  in  our  own 
times,  and  to  modify  its  rules  so  as  to  meet  the  changes  of  cir- 
cumstances under  which  it  is,  at  the  present  day,  called  on  to 
administer  justice.  In  no  class  of  cases  has  the  extension  of  the 
exception  been  more  frequent  than  in  cases  like  the  present." 
His  lordship  then  stated  he  did  not  doubt  the  propriety  of  the 
decision  in  Evans  v.  Stokes,  1  Keen,  24  (where  part  of  the  ob- 
ject sought  was  to  wind  up  the  partnership),  because  he  still 
thought  that  the  winding  up  of  a  partnership  implied  a  complete 
settlement  of  all  the  rights  and  liabilities  as  between  the  parties 
themselves ;  and  as  they  might  be  in  conflict  with  regard  to  such 
rights  and  liabilities,  the  partnership  could  not  be  finally  wound 
up  in  the  absence  of  any  of  the  partners.  Though  this  might  be 
attended  with  great  inconvenience,  it  appeared  to  his  lordship 
necessarily  to  follow  from  the  establishment  of  the  rule,  whicn 
could  not  be  corrected  without  a  general  authority.  He  then 
said,  "  It  was  at  one  time  supposed  that  in  consequence  of  the 
second  general  rule,  that  complete  justice  must  be  done  with 
respect  to  the  subject  matter,  the  court  could  not  and  would  not 
interfere  at  all  between  partners,  unless  the  partnership  was  to 
be  dissolved  and  finally  wound  up  and  settled  ;  and  there  are 
several  conflicting  cases  in  the  books  on  that  subject,  different 
judges  having  entertained  very  strong  opinions  and  very  different 
views  on  that  question.  I  noticed  on  the  former  occasion  that 
it  now  appears  very  clear  that  there  is  no  such  ntle.  It  has  been 
decided  that  in  a  continuing  partnership,  if  a  few  have  an  interest 
in  a  particular  subject  adverse  to  all  the  rest,  and  claim  for 
themselves  the  benefit  of  that  interest,  a  bill  may  be  filed  against 
those  few  by  one  or  more  partners  on  behalf  or  themselves  and 
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all  the  rest.  That  is  a  remarkable  instance  of  a  case  wliere  all 
the  persons  interested  are  not  brought  before  the  court;  however, 
it  is  not  much  more  remarkable  than  the  cases  where  one  credi- 
tor or  one  legatee  is  permitted  to  sue  on  behalf  of  himself  and 
many  other  persons,  and  some  other  siipilar  cases.  The  court 
has  even  gone  to  this  extent ;  in  the  case  of  an  insolvent  part- 
nership not  formally  dissolved,  it  has  permitted  a  bill  to  be  filed 
by  one  or  more  on  behalf  of  the  rest  against  the  governing  body, 
to  have  the  assets  collected  and  applied,  as  far  as  they  would  go, 
towards  the  discharge  of  the  debts  ;  and  that  without  seeking  to 
ascertain  the  rights  and  liabilities  of  the  parties  as  between  them* 
selves,  and  consequently  leaving  litigation  as  between  those 
parties  entirely  open  after  the  debts  have  been  paid ;  that  is,  it 
has  sanctioned  a  suit  which  sought  nothing  but  to  compel  a 
satisfaction  pro  tanio  of  the  partnership  debts,  as  far  as  the  de- 
ficient means  would  extend,  and  then  leave  all  the  members  of 
the  partnership  exposed  to  such  litigation  as  the  unsatisfied  cre- 
ditors might  cnoose  to  adopt  for  the  recovery  of  the  remainder  of 
their  debts ;  and  also  leave  the  partners  liable,  as  amongst  them- 
selves, to  such  suits  for  contribution  as  the  particular  circumstances 
of  the  case  might  render  necessary.'*  His  lordship  then  adverted 
to  the  particular  facts  of  the  case  before  him,  and  overroled  the 
demurrer,  remarking  that  the  objection  of  want  of  parties  might 
still  be  taken,  under  the  new  orders,  by  the  answer. 

This  case  is  important  not  only  from  the  full  and  explicit 
terms  in  which  Lord  Langdale  conhrms  the  enlarged  views  taken 
by  Lord  Cottenham  of  the  rules  of  procedure  in  equity,  but  also 
as  marking  distinctly  the  limits  of  the  exceptions  to  the  strict 
rules  applicable  to  ordinary  cases. 

Liabilities  of  Allottees, — ^The  usual  method  of  allotment  used 
to  be  this  :— The  provisional  committee  having  been  formed,  it 
issued  forms  of  letters  of  application,  which  were  and  are  usually 
in  substance  as  follows : — 

"  To  the  Provisional  Committee  of  the Railway. 

"  GentlemeiT'— I  request  that  you  will  allot  me shares  in 

this  undertaking,  and  I  agree  to  accept  the  same  or  such  less  num- 
ber as  may  be  allotted  to  me,  and  to  pay  the  deposit  thereon,  and  to 
execute  the  parliamentary  contract  and  subscribers' jagreement  when 
required. 
"  Dated  this day  of ,  1845. 

"  Name  in  full 

"  Residence 

"  Profession  or  occupation 

"  Reference,  name  in  full 

"  Address 
Having  determined  upon  those  to  whom  the  shares  shall  be 
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allotted,  and  the  proportion  to  be  assigned  to  each,  the  com- 
inittee  send  to  each  applicant  letters  of  which  the  following  was 
till  lately  the  usual  form : — 

" Railway  Office, ,  1846. 

"  Sir— In  accordance  with  your  application  the  committee  of  ma- 
nagement of  this  company  hereby  allot  you shares;  but  it  will 

be  necessary  that  the  deposit  thereon,  being  £— :  — *.  — rf.,  should 
be  paid  to  one  of  the  company's  bankers  undermentioned  on  or  be- 
fore the  instant,  otnerwise  this  allotment  will  become  void. 

This  letter  must  be  produced  to  the  bankers,  who  will  sign  the  in- 
dorsed receipt,  which  can  be  exchanged  for  scrip  certificates  at  the 
offices  of  the  company  on  the  execution  of  the  parliamentary  deed 
and  subscribers'  agreement. 

"  I  am,  Sir, 

**  Your  obedient  servant, 

' '  To  Mr. :'  ,  Secretary." 

The  question  has  therefore  arisen,  what  is  the  effect  of  the 
clause  "  but  it  will  be  necessary  that  the  deposits  thereon,  being 
£ ,  should  be  paid  to  one  of  the  company's  bankers  under- 
mentioned on  or  before  the instant,  otherwise  this  allot- 
ment will  become  void  ?"  Some  read  it  as  coupling  the  grant 
with  a  pondition ;  others  think  the  application  unconditionally 
granted  in  the  first  sentence,  and  question  whether  the  com- 
mittee have  power  to  void  the  allotment.  It  is  justly  remarked 
by  Mr.  Fitzpatrick  that  ^*  the  addition,  that  the  allotment  will  be 
▼Old  if  the  deposit  is  not  paid  by  that  day,  contains  nothing  in- 
consistent with  the  application  to  allot  shares,  coupled  with  the 
promise  to  pay  for  them  when  required^*  The  letter  of  applica- 
tion and  the  letter  of  allotment  (as  he  thinks)  together  make 
up  the  contract  and  fix  a  day  for  the  payment  of  the  deposit  (the 
applicant  undertaking  in  the  former  to  pay  it  when  required, 
the  latter  naming  the  day  on  which  it  is  required  to  be  paid), 
and  if  the  deposit  be  not  paid  on  that  day,  the  provisional  com- 
mittee have  a  clear  right  to  rescind  the  contract  ^  (as  the  con- 
tract not  being  for  a  specific  chattel,  no  property  passes  to  the 
allottee  ^).  But  we  wholly  dissent  from  the  statement  that  elect- 
ing to  rescind  it,  the  committee  can  at  once  sue  the  allottee  for 
whatever  damages  they  may  have  sustained  by  reason  of  his 
non-compliance  with  his  undertaking,  or  that,  having  a  right  so 
to  rescind  the  contract,  ^'the  insertion  of  the  threat  that  the 
allotment  will  become  void  in  case  the  deposit  is  not  paid  before 
the  day  named  is  immaterial."  We  incline  to  think  very  differ- 
ently. We  think  it  very  material,  and  that  the  committee 
would  in  such  a  suit  be  held  bound  by  their  own  condition ; 
they  have  taken  the  remedy  into  their  own  hands,  and  they  are 

■  1  Wms.  Saunders,  269  b.  *  l^artindale  v.  Smitb,  1  Q.  B.  389. 
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bound  by  tbeir  proviso  that  the  allotment  shall  be  voided. 
This  is  their  own  remedy  at  their  own  election,  and  the  proviso 
is  in  the  nature  of  an  undertaking  to  pursue  no  other.  Besides, 
how  are  they  to  declare  upon  a  contract  they  have  themselves 
rescinded  ?  How  are  they  to  plead  that  they  on  tbeir  parts  are 
ready  and  willing  to  do  tnat  which  they  have  elected  not  to  do, 
and  probably  have  put  it  out  of  their  power  to  do  ?  They  have 
specially  guarded  against  the  damages  which  it  is  alleged  would 
form  the  cause  of  action.  They  have  so  contracted  expressly  to 
avoid  them,  and  must  be  contented  with  the  immunity  they 
have  provided  for  themselves,  and  on  the  strength  of  which  the 
other  party  contracted  if  at  all.  If  the  one  party  to  the  con- 
tract IS  to  have  the  privilege  of  inflicting  a  forfeiture,  surely 
the  other  is  entitled  to  any  benefit  he  may  derive  from  it. 

We  think  it  very  doubtful,  moreover,  whether  the  contract  is 
sufficiently  mutual  to  be  binding,  and  whether,  without  a  final 
assent  on  the  part  of  the  allottee  to  the  new  terms  of  the  com- 
mittee's letter,  there  is  any  contract  at  all.  The  allottee  promises 
to  pay,  &c.,  on  allotment,  without  mention  of  condition :  the 
allotment  is  granted  with  a  condition,  comprising  the  terms  of 
a  forfeiture,  to  which  no  assent  is  given  by  the  applicant.  Is 
this  a  binding  contract  ?  Is  it  a  contract  at  all  ?  Be  it  as  it 
may,  we  apprehend  that  few  companies  will  be  sufficiently  bold 
to  sue  upon  it. 

But  such  have  ceased  to  be  the  terms  of  the  contract  between 
the  parties;  there  is  no  clause  now  about  annulling  the  allot- 
ment  or  forfeiting  shares  if  the  allottee  does  not  pay  on  a  given 
day,  in  any  of  the  modern  and  most  approved  formula.  The 
allotment  is  unconditional.  In  this  case,  how  stands  the  mat- 
ter and  the  power  to  sue  ?  Have  the  company  an  action  against 
the  allottee,  who,  after  a  reasonable  time,  neglects  to  pay  his 
deposit  and  sign  the  deeds  ?  In  a  word,  to  perform  that  which 
is  the  contract  between  the  parties, — one  clearly  binding  upon 
the  committee  ?  We  think  there  is  little  doubt  that  even  in  law 
the  committee  have  their  remedy.  Were  the  committee  and 
allottees  partners,  of  course  no  action  would  lie ;  but  they  are 
not.  Fox  V.  Clifton*  settles  the  point,  that  where  a  company 
is  only  proposed,  and  not  actually  formed,  neither  an  application 
for  shares,  nor  even  a  payment  of  the  deposit,  renders  me  allot- 
tee a  partner.  In  that  famous  judgment,  Tindal,  C.  J.,  thus 
states  the  law,  which  we  shall  again  refer  to : — 

"We  think  if, the  right  to  participate  in  the  profits  of  a  joint 
concern  is  to  be  taken,  as  undoubtedly  it  ought  to  be,  as  a  test  of 
partnership,  these  defendants  were  not  entitled  at  any  time  to  demand 

»  6  Bing,  776. 
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a  share  of  profits,  if  profits  had  been  made,  inasmuch  as  they  had 
never  fulfilled  the  conditions  upon  which  they  subscribed.  We  think 
the  matter  proceeded  no  farther  than  that  the  defendants  had  offered 
to  become  pai*tners  in  a  pi't^ected  concern,  and  that  the  concern 
proved  abortive  before  the  period  at  which  the  partnership  was  to 
commence ;  and  therefore,  with  respect  to  the  agency  of  the  directors, 
which  is  the  legal  consequence  of  a  partnership  completely  formed, 
we  think  the  directors  proceeded  to  act  before  they  had  authority 
from  these  defendants ;  for  they  began  to  act  in  the  name  of  the 
whole,  before  little  more  than  half  the  capital  was  subscribed  for,  or 
half  the  shai-es  were  allotted.  The  persons,  therefore,  who  contracted 
with  the  directors,  must  rest  upon  the  security  of  the  directors  who 
made  such  contract,  and  of  those  subscribers^  who^  by  executing 
THE  DEED,  have  declared  tlieviselves  partners,  and  of  any  who  have 
by  their  subsequent  conduct  recognised  and  adopted  the  acts  and  con- 
tracts of  the  directors ;  but  they  nave  not  the  security  of  the  present 
defendants,  who  are  not  proved  by  the  evidence  to  stand  in  any  one 
of  such  predicaments." 

So  long  as  the  allottees  have  not  signed  the  deeds,  therefore, 
they  are  not  in  partnership  with  the  committee,  and  the  right  of 
action  between  them  is  incontestible.  This  is  an  intelligible 
rule,  one  which  we  shall  find  of  great  use  in  unravelling  doubt- 
ful liabilities. 

The  right,  however,  in  this  case,  to  sue  the  allottee  for  the 
breach  of  his  contract,  is  of  exceedingly  little  use,  unless  there 
be  a  power  to  do  so.  In  the  first  place  there  seems  to  be  a 
doubt  who  are  to  be  the  plaintiffs  ?  The  application  and  promise 
to  take  shares  is  a  promise,  by  the  breach  of  which  injury  is 
sustained  by  the  committee  in  their  individual  capacity,  and  we 
think  an  action  would  lie  for  the  breach  of  the  promise  either  in 
assumpsit  or  case ;  and  as  we  deem  the  committee  to  be  a  partner- 
shipy  as  we  shall  show  presently,  the  committee  acting  at  the  time 
the  promise  was  made  would  have  such  right  of  action,  and,  as  in 
the  case  of  partners,  all  who  have .  signed  the  deed  should  join 
as  plaintiffs  To  this  opinion  we  incline,  first,  because,  although 
the  committee  are  not  entitled  to  sue  or  be  sued  in  any  corpo- 
rate capacity,  at  least  before  complete  registration,  it  does  not 
follow  that  they  have  not  their  remedy  as  ordinary  partners ; 
and  secondly,  because  they  are  unquestionably  rendered  indi- 
vidually liable  for  debts  which  the  act  gives  them  a  right  to 
contract,  and  which  liability  they  incur  on  the  faith  of  the  pro- 
mise made  by  the  allottees,  and  by  whose  breach  of  promise, 
they,  the  committee,  are  damnified.  Can  there  be  a  clearer 
case  of  wrong  entitling  the  sufferer  to  legal  remedy  ?  We  have 
no  doubt  that  the  action  would  lie,  even  if  the  committee  were 
not  to  be  deemed  partners,  (which  we  shall  presently  prove 
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they  are),  they  would  have  their  remedy  as  co-contractorsy 
and  might  perhaps  bring  an  action^  even  in  their  individual  ca- 
pacity, though  this  may  be  somewhat  doubtful.  The  best  mode 
IB,  probably,  to  join  only  the  provisional  committee  as  plain tifiis. 
The  defendant  will  find  it  impracticable  to  plead  in  abatement. 
In  like  manner  the  allottee  may  sue  the  other  party  for  not 
allottine.^ 

We  shall  now  examine  the  remedies  in  equity  against  allot- 
tees, which  are  of  easier  application  : — 

Remedies  in  Equity  against  Allottees — ^The  equitable  remedies 
are  not  so  clearly  defined  by  decision  as  the  cases  we  have 
hitherto  referred  to.  A  writer  in  the  Jurist  suggests  that  the 
position  of  an  applicant  for  shares,  to  whom  an  allotment  has 
Deen  made,  is  that  of  actual  partnership,  and  that  therefore  he 
is  liable  to  all  the  debts  incurred  by  the  managers  of  the  pro- 

i'ect.  Of  the  liabilities  at  law  of  an  allottee  of  shares,  we  have 
)efore  treated.  But  when  looking  at  the  case  of  an  allottee  of 
shares  with  a  view  to  proceedings  in  equity,  he  must  be  deemed 
rather  to  be  a  person  who  has  contracted  to  become  a  partner 
in  the  project. 

Now  a  person  who  has  agreed  to  become  a  partner  for  a  term 
of  years,  or  upon  any  other  defined  terms, — not  being  a  general 

{)artner8hip  which  might  be  immediately  dissolved, — is  compel- 
able  in  equity  specifically  to  perform  his  contract.  That  is  well 
established  by  the  cases  of  Buxton  v.  Lister,  3  Atkyns,  383; 
Adderley  v.  Dixon,  1  Sim.  &  Stu.  61 1 ;  Hibbert  v.  Hibbert, 
Rolls,  Trin.  T.  1807,  cited  in  Collyer  on  Partnership,  2d  edit, 
p.  133,  and  various  other  cases. 

What  then  is  to  prevent  the  managing  body  of  a  railway  pro- 
ject filing  a  bill  in  equity  on  behalf  of  themselves  and  all  other 
shareholders  against  an  allottee  of  shares,  to  compel  him  to  pay 
his  deposit  and  execute  the  subscribers  and  parliamentary  con- 
tracts f  There  is  a  complete  community  of  interest  between 
the  managers  and  the  great  body  of  shareholders,  whose  inter- 
ests in  the  suit  they  affect  to  represent ;  and  it  appears  to  ns, 
assuming  the  scheme  and  its  management  to  be  in  all  respects 
bon&  fide,  that  to  such  a  bill  no  effectual  defence  could  be  offered 
by  the  allottee  of  shares.  It  would,  of  course,  be  necessary 
for  the  plaintiffs  and  the  managers  to  show  that  they  have  done 
and  are  doing  all  that  might  be  necessary  to  carry  out  the  ob- 
jects of  the  project  in  strict  accordance  with  the  terms  of  the 
allottee's  contract,  that  contract  being  compounded  of  the  pro- 
spectus, the  application  for  shares,  and  the  letter  of  allotment. 
And  any  misrepresentation  or  misconduct  on  the  part  of  the 
projectors  or  managers  of  the  scheme,  or  a  material  and  un- 
'  Adams  v.  Lindsell,  1  B.  &  Aid.  681. 
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authorised  departure  from  its  objects  as  described,  would  be  a 
sufficient  defence  on  the  allottee's  part  to  such  a  suit.  It  is  not 
unlikely  also  that  it  would  be  alleged  by  the  defendant  that  so 
many  of  the  other  allottees  of  shares,  &c.,  had  not  paid  their 
deposits,  that  the  project  could  not  go  on,  and  we  do  not  know 
how  the  plaintiffs  could  get  over  that  objection  without  alleging 
that  they  had  instituted,  or  were  about  to  institute,  sqits  against 
the  rest  of  the  non-paying  allottees.  Practically,  it  would  be 
almost  impossible  to  file  a  bill  against  each  allottee,  and  what 
effect  the  court  would  give  in  a  case  of  this  description  to  an 
allegation  that  the  plaintiffs  intended  to  institute  proceedings 
against  the  other  allottees,  it  is  not  easy  in  the  absence  of  de- 
cision to  speak  with  any  degree  of  confidence.  We  apprehend, 
however,  that  where  directors  had  shown  themselves  to  be  in 
earnest  by  instituting  suits  against  some  of  the  persons  to  whom 
large  numbers  of  shares  had  been  allotted,  and  should  state 
tlmt  fact  upon  their  bill,  alleging  also  that  they  intended  to  pro* 
ceed  against  all  who  did  not  pay,  the  defence  that  others  had 
not  paid  would  not  avail  the  allottee  defendant.  It  is  quite 
clear  that  where  the  company  can  go  on  and  get  their  act  of 
parliament,  without  having  obtained  payment  from  all  the 
allottees  of  shares,  such  allottees  will  remain  liable  upon  their 
(Higinal  application  to  such  consequences  of  being  shareholders 
in  their  incorporated  railway  company. 

This  is  strengthened  by  the  case  of  Kidwelly  Canal  v.  Raby, 
where,  after  aft)  act  of  parliament  had  been  obtained,  an  action  for 
a  call  was  maintained  against  an^original  subscriber,  who,  before 
the  passing  of  the  act,  had  expressed  an  intention  to  withdraw 
from  his  subscription.  Thus  an  application  for  shares  involves 
the  liability  of  subscribing  all  the  capital  represented  by  the  shares 
allotted,  unless  and  until  the  allottee  procures  some  other  person 
to  take  upon  himself  the  liability  by  becoming  registered  as  a 
shareholder.  It  would  seem  that  the  purchasers  of  scrip,  before 
the  interests  of  subscribers  have  been  made  legally  saleable  by 
having  been  converted  into  shares,  cannot  enforce  against  the 
directors  the  rights  which  the  original  subscribers  might  have 
themselves  enforced.  Blain  v.  Agar,  2  Simons,  47;  Jackson  v. 
Cocker,  4  Beavan,  69 ;  and  that  quite  independently  of  the 
doubt,  as  to  whether,  by  the  construction  of  the  26th  section  of 
the  7th  k  8th  Vic.  c.  110,  the  sale  of  scrip  is  expressly  pro- 
hibited. 

The  Provisional  Committee  and  the  Subscribers  to  the  Sub^ 
scription  Contract  are  Partners. 

The  provisional  committee  having  become  subscribers  are 
partners  in  the  eye  of  the  law,  and  so  are  all  those  who  have 
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signed  the  subscribers*  contract.  It  is  essential  to  decide  this 
point  before  we  advance  another  step;  for  the  liabilities  and 
remedies  which  belong  to  the  different  parties  depend  wholly 
upon  it  The  sole  doubt  on  the  matter  arises  from  the  point 
that  in  inchoate  companies  there  is  no  present  right  to  share 
in  profits,  and  joint  profits  as  well  as  losses  are  acknowledged 
tests  of  partnerships ;  and  it  must  be  admitted  that  the  com- 
mittees and  subscribers  are  not  quite  so  well  qualified  to  be 
partners  in  the  former  as  in  the  latter  of  these  conditions.  But 
they  are  not  the  sole  tests  of  partnership.  And  on  a  very  slight 
consideration  of  the  authorities,  it  will  be  at  once  seen  that  in 
the  case  with  which  we  have  alone  to  do,  (companies  formed  for 
the  purpose  of  obtaining  an  act  of  parliament  or  otherwise  esta- 
blishing a  partnership  in  any  business  or  public  undertaking,) 
the  prospect  of  profits  suffices,  and  that  the  partnership  for  the 
purposes  of  partnership  is  equivalent,  as  regards  liabilities,  to  the 
complete  partnership  with  present  profits.  We 'are,  after 
careful  reflection,  convinced  that  any  distinction  is  chimerical 
and  unwarrantable. 

In  the  first  place,  it  is  clearly  so  ruled  in  Fox  v.  Clifton,  in 
the  judgment  which  we  have  already  cited  in  the  words, ''  those 
directors  who  made  such  contract,  and  of  those  subscribers  who, 
by  executing  the  deed,  have  declared  themselves  partners,^' 
This  is  one  of  the  predicaments  of  partnership.  In  Uolmea  y« 
Higgins  (1  B.  &  C.  74),  several  persons  subscribed  to  an  un- 
dertaking  for  forming  a  railway  and  obtaining  an  act  of  parlia^ 
ment  for  that  purpose.  A  bill  was  brought  into  parliamctfit 
accordingly,  but  met  with  opposition,  and  was  ultimately  with- 
drawn. It  was  held  that  the  persons  so  subscribing  were 
partners  in  the  undertaking,  and  that,  therefore,  a  subscriber 
who  had  acted  as  surveyor  thereto  could  not  maintain  an  action 
for  work  done  in  that  character. 

The  recent  case  of  Lucas  v.  Beach,  Bart.  ^,  was  also  one  of  an 
inchoate  partnership  for  the  purpose  of  obtaining  an  act  of  par- 
liament :  the  plaintiff  was  held  to  be  a  partner,  having  sub- 
scribed for  two  shares,  and  therefore  disentitled  to  sue  the  com- 
mittee for  work  and  labour  done.  Holmes  v.  Higgins  is  cited 
and  confirmed  by  Tindal,  C.J.,  in  the  judgment. 

in  Doubleday  v.  Muskett',the  directors  were  held  liable  and 
treated  in  the  judgment  as  in  the  condition  of  partners,  though  no 
act  had  been  obtained  for  the  company  to  which  they  had 
belonged,  and  the  liability  of  the  defendants  continued  after  they 
had  left  the  direction. 

>  IM.  &Gr.417.  »7Bing.  110. 
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We  could  multiply  cases  almost  indefinitely,  but  as  we  aim 
rather  at  the  exhibition  of  principles,  we  shall  restrict  ourselves  to 
one  more  on  this  point — Maudsley  v.  Leblanc,*  there  Bayley,  J. 
held  that,  though  there  was  no  evidence  that  the  defendant  bad, 
according  to  the  terms  of  the  prospectus,  executed  the  deed,  "  he 
should  take  it  for  granted  that  he  had  done  so :  that  he  was 
liable  as  a  partner,  he  was  at  the  meetings  of  the  directors 
acting  from  time  to  time,  and  went  to  see  the  works  in  pro- 
gress ;  and  therefore  it  was  impossible  to  say  he  was  not  a 
partner."  The  mere  execution  of  the  deed  is  not  an  indispen- 
sable requisite  to  the  condition  of  partnership  quoad  committee- 
men who  act  as  such.  We  shall  hereafter  state  when  we  think 
that  others  not  so  acting  or  signing  are  not  liable  as  partners. 

The  intention  of  the  parties  is  another  material  feature  of 
partnership,  and  even  paramount  to  a  participation  of  profit 
and  loss,^  this  may  be  always  gathered  from  the  facts  of  each 
case.  In  the  case  of  a  railway  company  can  there  be  a  reasonable 
doubt  what  is  the  intention,  not  only  of  the  committee,  but  of  all 
those  who  subscribe  to  the  company  to  become,  to  all  intents 
and  purposes,  partners — to  share  in  its  profits,  and  take  their 
chance  of  losses  ?  The  question  is  decided  by  the  statute  7  & 
8  Vict.  c.  110,  which  defines  the  purposes  and  objects  of  these 
companies — it  is  decided  by  every  prospectus  put  forth, — and  it 
is  still  more  conclusively  settled  by  the  terms  of  the  deed  which 
the  subscribers  sign,  and  which,  being  required  by  the  act,  they 
know  of  when  they  first  apply  for  shares.  These,  or  similar 
words,  occur  in  all  these  deeds : — 

**  The  said  mana^n?  directors  shall  take  such  proceeding  as  they 
in  their  discretion  snail  think  fit,  eras  parliament  shall  reqmre,  either 
in  the  ensuing  or  any  subsequent  session  or  sessions  of  parliament, 
ibr  obtaining  an  act  or  acts  of  parliament  for  incorporating,  establish- 
ing, and  regulating  this  present  company,  and  authorising  the  con- 
struction of  the  said  intended  railway  and  all  works  incidental 
thereto,  and  for  carrying  out  and  effecting  any  of  the  hereinbefore 
mentioned  objects,  or  any  part  or  parts,  portion  or  portions  thereof." 

Nor  do  they  stop  there,  for  it  is  usual  also  to  insert  what 
follows : — 

"  That  the  parties  hereto  of  the  first  part  shall  and  will  save,  de- 
fend, keev  harmless  And  indemnify  the  said  managing  directors  and 
each  ana  every  member  thereof  of  and  from  all  payments,  loss  or 
losses,  costs,  charges,  damages,  and  expenses  whatsoever,  which  such 
managing  directors  or  any  member  thereof  have  or  hath  already  in- 
correa  or  become  liable  to  in  or  in  reference  to  the  formation  of  the 

'  2  Car.  &  P.409.  *  Smith  v.  WaUon,  2  B.  &  C.  401. 
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said  intended  railway,  or  the  establishment  of  this  company,  bdbre 
or  since  the  provisional  registration  thereof,  or  shall  or  may  incar, 
bear,  pay,  sustain,  become  liable  for  or  be  put  unto  in  the  exercise 
and  execution  of  the  powers  and  authorities  hereby  vested  in  them 
or  him  as  members  or  a  member  of  such  manaeing  directors,  and 
that  the  several  sums  of  money  so  deposited  or  nereafter  to  be  de- 
posited by  the  parties  hereto  of  the  first  part  in  respect  or  on  account 
of  the  respective  shares  of  the  parties  hereto  of  the  first  part  in  the 
said  company  shall  be  charged  and  chargeable  tvith  ail  such  payments^ 
losses,  costs,  charges,  damaaes,  and  expenses^  and  the  manaring  di- 
rectors for  the  time  being  of  the  said  company  shall  be  at  liberty  to 
apply  all  or  anv  portion  of  such  sums  of  money  in  payment  and  di»- 
charge  of  such  losses,  costs,  charges,  damages  and  expenses/' 

It  is  not  to  be  contended  that  after  signing  these  articles  a 
man  is  not  in  the  position  of  a  partner  with  those  he  thus  coa- 
tracts  and  empowers  to  act  for  him.  Bourne  v.  Freeth  is  the 
only  case  cited  to  support  a  contrary  hypothesis.  Bourne  ▼. 
Freeth^  is  no  exception  to  the  rule.  A  prospectus  had  been 
signed  by  the  defendant  merely  importing  that  a  company 
would  be  formed.  It  was  held,  and  very  justly,  that  this  was 
not  sufficient  alone  to  constitute  a  partnership.  It  cannot  be 
maintained  that  the  prospectus  in  that  case  is  on  a  par  with 
the  subscribers'  contract  in  a  railway  company,  for  a  distinctioa 
was  taken  in  the  judgment  of  Littledale,  J.,  which  exactly 
applies, — ^that  the  defendant  had  not,  by  signing  the  prospectus, 
"  thereby  given  authority  to  any  person  to  carry  on  the  busi- 
ness on  his  account ;"  and,  moreover,  that  he  had  ^'  not  paid 
the  subscription,  the  payment  of  which,  at  all  events,  was  neces^^ 
sary,  in  order  to  entitle  him  to  participate  in  the  profits,  if  any 
there  should  be."  Now  this  is  precisely  what  the  railway  sub* 
scriber  does,  and  by  doing,  becomes  liable. 

Liabilities  of  Committees  and  Subscribers  to  each  other^  and  to 
the  purchasers  of  scrip. 

First,  as  to  the  liabilities  of  the  committees  and  subscribers  to 
each  other.  Having  shown  that  they  are  partners  in  a  joint 
undertaking,  for  mere  misconduct  of  the  committee,  be  it  what 
it  may,  the  remedy  is  in  equity,  and  we  have  already  discussed 
the  means  of  obtaining  it. 

Nevertheless,  it  has  been  held  that  the  committee  are  liable 
to  the  subscribers,  if  the  scheme  proves  abortive,  although  there 
may  be  no  fraud. 

We  cannot  accede  to  this  opinion.  The  law  puts  him  in 
the  position  of  a  partner,  and  is  he  not,  in  truth,  in  fact,  and 

'  9  B.  &  Cr.  632. 
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in  Bpirit,  a  joint  adventurer  ?  And  if  so,  is  be  not  -a  participator 
in  losses  as  well  as  profits  ?  In  short,  a  partner  in  all  the  inci- 
denta  of  partnership,  having  a  right  to  redress  precisely  where 
and  only  where  ecjuity  would  give  one  partner  redress  against 
the  wrong  done  him  by  another  partner.  And  does  not  every 
man  who  subscribes  to,  and  every  man  who  buys  shares  in  a 
railway  company,  do  so  with  a  full  consciousness  that  he  is 
liable  to  lose,  and  that  the  entire  scheme  may  fail ;  and  does 
he  not  regulate  the  amount  he  stakes,  and  the  price  he  pays,  by 
a  calculation  founded  inter  alia  upon  the  chance  of  this  very 
contingency  ?  If  so,  the  spirit  of  his  bargain  is  an  answer 
to  any  claim  for  indemnity  against  losses  by  failure  not  imputa- 
ble to  misconduct.  Let  us  examine  the  cases  which  seem  to 
oppose  this  view.  There  are  two  which  appear  most  at 
variance  with  it,  Nockels  v.  Crosby,  and  Kempson  v.  Saunders. 
In  Nockels  v.  Crosby  and  others  (3  B.  &  C.  814),  the  de- 
fendants were  the  directors  of  a  scheme  called  the  British 
Metropolitan  Tontine,  and  the  plaintiff  had  paid  money  upon 
certain  shares  in  that  scheme,  to  which  he  had  become  a  sub- 
Bcriber  upon  the  terms  of  a  plan  or  prospectus  issued  by  the 
defendants.  After  a  time,  there  not  being  a  sufficient  sum  sub- 
scribed to  warrant  the  further  prosecution  of  the  scheme,  the 
directors  resolved  to  return  to  the  subscribers  the  amount  of  the 
sabscriptions,  less  the  expenses  attending  the  same ;  and  ac- 
cordingly, the  expenses  having  been  ascertained,  a  sum,  equal 
to  the  difference  between  the  amount  of  his  paid  subscriptions 
and  his  share  of  the  expenses,  was  tendered  to  the  plaintiff. 
The  plaintiff,  however,  refusing  to  bear  any  part  of  the  ex- 
penses, brought  his  action  for  the  whole  amount  which  he  had 
paid,  and  it  was  held  that  he  had  a  right  to  recover,  because  he 
nad  not  a  joint  interest  until  the  fund  were  applied  as  intended ; 
and  that  the  money  must  be  returned  entire  which  was  sub- 
scribed on  the  faith  of  carrying  out  the  project.  Now  this 
is  not  the  case  with  railway  companies  under  the  7  &  8  Vict., 
c.  1 10,  and  the  statute  makes  all  the  difference.  Certain  pre- 
liminary expenses  are  as  we  have  seen  prescribed,  legalised,  and 
published  to  the  world.  Not  only  are  they  authorised,  but  no 
man  who  becomes  a  subscriber  can  do  so  without  full  know- 
ledge that  they  must  be  incurred,  he  therefore  impliedly  assents 
to  their  being  incurred,  and  to  bear  his  share  of  them  whether 
they  answer  their  purpose  or  not  Yet  there  is  a  doubt  still 
gravely  entertained,  whether  subscribers  do  in  fact  give  power 
to  committees  to  bind  them  !  Be  it  observed,  that  the  autho- 
rity the  subscriber  gives  to  the  committee  is  entirely  free  from 
condition  or  proviso;  they  are  limited  alone  by  the  legislature. 
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T?hich  has  clearly  enough  defined  those  limits ;  a  more  unquali- 
fied contract  it  is  difficult  to  conceive,  and  it  comes  clearly 
within  the  judgment  of  Dickenson  v.  Valpy  (10  B.  &  C.  141), 
where  Parke,  J.  said  : 

"  If  there  is  a  contract  to  carry  on  anjr  business  by  way  of  pre- 
sent partnerahip  between  a  certain  definite  number  of  persons,  and 
the  terms  of  that  contract  are  unconditional  or  complete,  the  part- 
ners give  to  each  other  an  implied  authority  to  bind  the  rest  to  a 
certam  extent.  But  if  a  person  agree  to  become  a  partner  at  a  future 
time  with  others,  provided  other  persons  agree  to  do  the  same,  and 
advance  stipulated  portions  of  capital,  or  provided  any  other  previ- 
ous conditions  are  performed,  he  gives  no  authoritv  at  all  to  any 
other  individual,  until  those  conditions  ai*e  performed." 

The  case  of  railways  falls  clearly  within  the  former  and  not 
within  the  latter  category ;  and  that  being  so,  the  subscribers  are 
in  the  position  Qf  partners  with  the  committee  and  each  other, 
and  so  long  as  the  committee  keep  within  the  bounds  the  law 
allows,  they  cannot  be  made  liable  to  the  subscribers ;  and  if 
they  exceed  those  bounds  they  are  liable  in  equity  and  not  in 
law.  These  remarks,  however,  be  it  remembered,  apply  alone 
to  those  who  have  signed  the  subscribers'  contract.  Mere 
allottees  are  not  subscribers  and  are  not  partners,  and  this  is 
fully  borne  out  by  Fox  v.  Clifton.  Neither  are  mere  scripholders. 

In  Kemuson  v.  Saunders  (4  Bing.  5),  the  defendant  sold 
the  plantiff^ twenty  shares  in  a  projected  company  for  constrnct- 
ing  a  railroad  from  Birmingham  to  Bristol,  upon  each  of  which 
shares  a  deposit  of  two  pounds  had  been  paid  by  the  original 
holder,  of  whom  they  had  been  purchased  by  the  defendant ; 
the  committee  who  had  framed  the  project  and  issued  the  scrip 
agreed  that  nothing  should  he  done  till  the  sanction  of  the  legis- 
lature  teas  obtained;  they  afterwards  abandoned  the  project, 
and  no  act  of  parliament  for  incorporating  the  company  was 
ever  obtained ;  upon  the  failure  of  the  scheme,  the  plaintiff 
sought  to  recover  from  the  defendant,  in  an  action  for  money 
had  and  received  to  his  use,  the  money  he  had  paid  him  on  ac- 
count of  the  twenty  shares  in  the  projected  undertaking.  A 
verdict  was  found  for  the  kmount,  on  the  ground  that  the  con- 
sideration for  the  payment  had  failed.  Strange  as  it  may  ap- 
pear this  verdict  was  upheld  by  the  Court  of  Common  Pleas, 
Best,  C.  J.,  being  reported  to  have  said  "The  defendant  sold  a 
nothing,  an  alleged  title  of  no  value.  If  he  bought  of  another 
he  may  sue  the  seller,  and  the  seller  the  party  from  whom  he 
purchased,  till  at  last  he  come  to  the  original  projectora."  That 
may  have  been  applicable  to  the  circumstances  of  such  a 
case,  where  the  whole  matter  was  an  unauthorized  speculation, 
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and  the  purchasers  may,  for  aught  that  appears  to  the  contrary, 
have  neither  sanctioned  or  suspected  that  any  expenses  would 
be  incurred.  But  in  the  case  of  the  present  railway  companies, 
they  are  not  only  expressly  sanctioned  and  set  forth  by  act  of 
parliament,  but  the  subscribers  themselves  warrant  their  being 
incurred  in  the  express  terms  above  quoted,  by  every  deed  they 
sign,  as  we  have  already  seen. 

As  to  the  power  of  one  scripholder  to  sue  another  because 
the  scheme  proves  abortive,  after  attentive  consideration  of  the 
subject  we  entirely  agree  with  Mr,  Fitzpatrick,  that  the  vendor 
sells  the  scrip  simply  for  whatever  it  may  be  worth,  and,  as  we 
have  before  said,  with  perfect  knowledge  of  the  possibility  that 
it  may  be  worthless ;  and  the  only  warranty  implied  by  law  in 
such  a  case  is  that  the  scrip  is  genuine,  and  the  property  of  the 
vendor,  as  in  the  case  of  a  sale  or  exchange  of  a  bill  of  ex- 
change,^ or  where  in  a  ready  money  transaction  a  note  is  given 
for  ^oods.^  Seeing  how  perfectly  understood  are  the  terms  on 
whicn  scrip  is  sold,  nothing  could  be  more  monstrous  than  to 
clothe  the  seller  with  an  ex  post  facto  liability,  which  the  vendee 
never  dreamt  of  imposing.  If  every  man  was  to  be  compelled 
to  guarantee  the  ultimate  success  of  every  scheme  in  which  he 
sold  his  interest,  and  parted  with  his  power  of  controline,  one 
of  the  healthiest  branches  of  commerce  would  be  crushed,  and 
the  country  robbed  of  the  bulk  of  the  great  enterprises  which 
derive  all  their  vigour  and  vitality  from  legitimate  speculation. 
Even  supposing  the  case  of  Kempson  v.  Saunders  not  to  be 
distinguishable  in  principle  from  the  present  question,  is  it  for  a 
moment  to  be  supposed,  that  the  courts  would  be  blind  to  the 
new  state  of  things,  altered  no  less  by  legislative  enactment 
than  by  the  exigencies  and  requirements  of  the  day,  and  the 
mighty  impulses  of  our  new-born  skill,  energy,  and  wealth !  A 
lively  conceit  truly,  that  these  great  claims  on  judicial  discretion 
are  to  be  chained  down,  and  stifled  by  a  solitary  dictum  in  the 
fifth  paee  of  the  fourth  volume  of  Bingham  !  Why  it  would  be 
sucx:essfully  overruled  by  the  junior  judge. 

The  Liabilities  of  Committees  to  the  world. — ^A  member  of  a 
provisional  committee  is  liable  as  soon  as  he  acts  or  signs  the 
deed.  Either  will  make  him  liable.  Maudsley  v.  Le  Blanc, 
already  cited,  shows  that  he  is  liable  as  a  partner  in  virtue  of 
his  acting  as  such.  Attending  meetings  and  taking  any  part 
as  a  promoter  without  any  question  renders  him  liable,  a^ 

*  Honiblower  v.  Proud,  2  B.  &  Aid.  327. 

'  Camidge  v.  AUenby,  6  B.  &  C.  373;  Rogers  v.  Langford,  1  C.  &  Mee. 
637. 
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clearly  established  by  Dickinson  r.  Valpy,  Donbleday  v.  Mas- 
kett  and  that  class  of  cases.  And  this  principle  has  been  carried 
even  "further  in  a  very  recent  case.  In  Wood  v.  The  Duke  of 
Argyle/  and  Lake  y.  Duke  of  Argyle^^  somewhat  conflicting 
decisions  were  given ;  but  in  the  latter,  which  must  be  con- 
sidered the  ruling  case,  for  the  former  case  was  brought  before 
the  court,  it  was  held  that  the  mere  fact  of  the  defendant  having 
presided  at  a  meeting  at  which  the  resolutions  to  employ  the 

Elaintiff  were  passed,  was  sufficient  to  make  him  liable,  cilthongh 
e  had  taken  no  further  part,  the  company  was  not  formed,  and 
the  directors  not  formally  appointed.  The  question  of  liability 
will  always  be  determined  by  two  main  tests ;  first,  was  he  in 
effect  a  partner  ?  secondly,  did  he  hold  himself  out  as  such,  so 
that  credit  was  dven  to  him  ?  No  member  of  a  provisional 
committee,  who  has  really  become  auch,  can  be  free  from  lia- 
bility. In  Fox  V.  Clifton  it  is  expressly  said,  **  where  a  person 
allows  his  name  to  be  published  in  advertisements,  the  know- 
ledge of  the  party  that  his  name  is  used,  and  his  assent  thereto, 
is  the  very  ground  upon  which  he  is  estopped  from  disputing 
his  liability  as  a  partner ;"  neither  does  he  divest  himself  of  it 
by  simply  ceasing  to  act,  as  decided  in  Doubleday  v.  Muskett. 
It  has  been  thought  that  in  the  case  of  a  provisional  com- 
mittee man  not  having  attended  meetings  or  done  any  thing 
beyond  an  assent  to  act,  no  such  liability  is  incurred :  bat  this 
is  not  so.  In  a  case  at  Nisi  Prius,  tried  on  the  20th  of  January 
last  in  the  Exchequer  (Barnett  v.  Burdett),  by  Mr.  Baron  Al- 
derson,  that  learned  judge  held  that  the  liability  arose  at  and 
from  the  assent  to  act ;  and  they  who  made  the  contracta  on 
which  the  action  was  brought  were  in  the  position  of  agents  for 
the  committee.  '^  But,"  said  Mr.  Baron  Alderson,  **  no  pro- 
visional committee  man  is  liable  for  expenses  incurred  beware 
he  assented  to  act."  The  liability  of  a  provisional  committee 
man  may  thus  be  incurred  before  he  signs  the  subscription  con- 
tract; for,  as  we  have  seen  (Maudsley  v.  Le  Blanc,  supra),  it 
will  be  assumed  that  he  has  done  so,  even  if  it  be  shown 
that  he  has  not  ;^  for  the  liability  depends  on  the  principle  that 
the  credit  was  obtained  by  the  holding  out  of  the  name  of  the 
committee  man  as  well  as  on  the  principle  of  partnership ;  either 
constitute  liability.  The  assumption  of  the  office  of  committee 
man  must,  however,  have  been  the  voluntary  act  of  the  par^ 
so  holding  himself  out ;  in  other  words,  his  own  act*    Tnis  is 

'  13  Law  Jour.  C.  P.  96.  » 14  Law  Jour.  Q.  B.  73. 

*  Ellis  V.  Schmceck,  5  Bing.  521.    See  alao  Diddnsoa  v.  Valpy,  10  B.  &  C. 
141. 

*  See  judgment  in  Fox  v.  Clifton. 
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the  more  obvious  from  the  specific  requirements  of  the  act  as  to 
the  registration  of  provisional  committee  men  in  railway  com- 
panies. Sect.  4  of  the  act  makes  every  person  acting  in  the 
forming  of  a  company,  at  any  period  prior  to  complete  regis* 
tration,  a  promoter.  The  names  of  the  members  of  the  com- 
mittee or  other  body  acting  in  the  formation  of  the  company, 
their  respective  occupations,  places  of  business  (if  any)  and 
places  of  residence,  together  with  a  toritten  consent  on  the  part 
of  every  such  member  or  promoter  to  become  such,  must  be  re- 
gistered, and  also  a  written  agreement  on  the  part  of  such  member 
or  promoter  entered  into  with  some  one  or  more  persons  as  trus- 
tees for  the  said  company^  to  tahe  one  or  mare  shares  in  the 
proposed  undertaking,  must  be  signed  by  the  member  *or  pro- 
moter whose  agreement  it  purports  to  be,  and  must  also  be 
duly  registered.^  As  Mr.  Fitzpatrick  justly  remarks,  *^  A  pro- 
visional committee  man  holds  himself  out  to  the  world  as  a 
person  whose  name  and  agreement  thus  registered,  invite  credit 
as  a  promoter  and  member  of  the  company.  And  his  having 
thus  held  himself  out  as  a  promoter  is  evidence  to  go  to  a  jury 
of  his  having  authorised  the  making  of  such  contracts  as  are 
contemplated  by  section  23,  and  moreover  of  his  being  a  partner 
in  the  concern.  The  contracts  for  which  he  is  liable  are  there- 
fore all  such  acts  as  are  necessary  for  constituting  the  company, 
obtaining  the  act  of  parliament,  contracts  for  any  services,  or 
the  execution  of  any  works  which  are  necessarily  required  for 
the  establishing  of  the  company,  and  into  contracts  for  surveys, 
the  most  expensive  of  them  all,  and  advertisements,  salaries, 
tc."    But  Mr.  Fitzpatrick  goes  on  to  observe,  that 

"  Of  course  it  will  be  a  question  for  the  jury  whether  the  contract 
vas  in  fact  entered  into  on  his  credit,  without  which  he  could  not 
be  liable ;  and  the  circumstance  of  the  partj  with  whom  the  ccmtract 
was  actually  made  being  a  friend  or  old  customer  of  the  plaintiff; 
the  fact  of  the  plaintin  and  defendant  being  personally  unknown  to 
each  other,  living  in  different  parts  of  the  country,  and  the  defendant 
occupying  no  very  conspicuous  station  in  society,  &c.  would  probably 
lead  a  jury  to  infer  that  it  was  not  upon  his  credit  that  the  work  had 
been  done  or  the  goods  supplied,  for  which  he  is  called  on  to  pay. 
Persons  occupying  prominent  positions  in  society,  or  well  known  m 
those  parts  of  the  coimtry  where  the  works  are  bein^  carried  on,  should, 
in  ease  they  desire  to  free  themselves  from  future  liabilities,  advertise 
their  retirement  from  die  committee  in  the  daily  and  local  newspapers 
and  in  the  Gazette,  and  ^ve  particular  notice  thereof,  when  possible, 
to  those  parties  engaged  m  the  work,  who  they  may  think  have  pos- 
sibly entered  upon  it  under  the  idea  that  they  were  the  promoters  of 
tbe  scheme;  but  as  this  involves  in  some  degree  a  recognition  of  a 
I  7&8  Vict.  c.  110,  8.4. 
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previous  liability^  it  will  of  course  be  proper  to  consider  in  each 
case  whether  there  is  any  probability  that  the  fact  of  a  man's  name 
having  appeared  in  the  hst  of  provisional  committee  men  has  led 
any  person  to  enter  into  a  contract  with  the  company." 

We  submit  that  this  is  a  mistaken  view  of  the  case.  We 
apprehend  that  w^here  a  positive  liability  is  once  created  qua 
partner  it  extends  to  all  liabilities  legally  incurred  on  account  of 
such  partnership  and  to  every  member  of  it,  whether  he  be  promi- 
nent or  not.i  A  reference  to  the  cases  decided  with  respect  to 
dormant  partners  will  prove  that  the  question  of  credit  having 
been  given  to  the  individual  member  sued,  being  a  registered 
member  of  the  committee  is  immaterial,  and  not  a  question  for 
the  jury  at  all ;  and  committee  men  must  not  rely  on  any  such 
loophole,  or  trust  to  any  sympathy  for  hard  cases.  In  the  case 
of  Gardiner  v.  Childs,*  the  very  existence  of  the  partnership  of 
the  defendant  was  unknown  to  the  plaintiffs,  and  yet  Lord 
Denman,  C.  J.  said,  in  giving  judgment — 

''  Observations  have  been  made  as  to  the  hardship  of  the  case. 
It  is  better  not  to  look  at  the  hardship  of  the  case  at  all,  but  to  look 
at  the  rule  of  law  on  the  subject.  In  my  opinion  the  rule  of  law  is 
this:  if  these  defendants  were  partners  in  the  publications  at  the 
time  when  the  orders  were  given,  they  are  liable  for  the  things  fur* 
nished  to  complete  that  publication,  although  Messrs.  Westley  and 
Davis  were  liable  in  the  first  instance.  I  can  conceive  that  all  the 
partners  may  not  be  liable  for  all  that  is  done  by  each  individual 
partner,  as  in  the  case  suggested  by  Mr.  Justice  Gibbs,  but  I  think 
that  in  such  cases  there  should  be  something  exclusive  in  the  nature 
of  the  transaction,  not  onlv  that  they  should  not  be  known,  but  that 
the  ordering  of  the  goods  should  be  the  exclusive  act  of  the  particular 

'  Mr.  Fitzpatridk  in  fact  virtually  supports  this  view  himself  in  a  note  to  p.  7 
of  his  able  pamphlet.  "  The  case  (he  says)  of  a  provisional  committee  man, 
since  the  7  &  8  Vict.  c.  110,  in  no  way  resembles  that  of  the  defendants  in 
Fox  v.  Clifton,  6  Bing.  776,  and  Pitchforth  v.  Davia^  5  M.  &  W.  2,  and  that 
class  of  cases ;  they  only  decided  that  parties  consenting  to  become  members  of 
a  company  in  a  certain  event  which  never  happened,  could  not,  where  they  gave 
no  authority  to  publish  their  names  as  engaged  in  the  getting  up  of  the  com- 
pany, be  sued  in  respect  of  debts  contracted  by  the  original  promoters.  Since 
the  act,  parties  registered  as  being  committee  men,  and  having  consented  to 
take  a  share  in  the  proposed  company,  will  be  liable  to  all  debtt  contracted  with 
the  company  at  suchf  in  respect  of  things  necessary  for  its  formation,  tehether 
their  namet  have  been  advertized  or  not.'^  And  he  elsewhere  says,  **  There  is  a 
a  joint  stock  company  of  which  he  allows  his  name  to  appear  as  a  member ;  he 
represents  himself  as  having  agreed  to  take  a  share  in  the  company,  as  an  asree- 
ment  to  do  so  ought  to  he  registered  on  his  becoming  a  provisional  committee 
man ;  and  there  being  no  letters  patent  or  act  of  parliament  limiting  his  la- 
bilities, he  thereby  holds  out  to  the  public  that  he  has  given  to  the  other  members 
f  the  company  and  its  agents  authority  to  pledge  his  credit  in  contracts  neces- 
sary for  the  formation  of  the  company." 

*  8  Car.  &  Payne,  345. 
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partner.  The  question  Ib,  whether  these  accounts  convince  you  that 
partnership  existed  at  the  time  when  the  ffoods  were  furnished ;  if 
they  do,  then  the  defendants  will  be  liable. 

This  judgment  was  afterwards  confirmed  by  the  full  court. 
In  Wintle  v.  Crowther,*  we  have  the  authority  of  Bayley,  B.,  to 
the  same  point :  it  having  been  pleaded  that  one  of  the  de- 
fendants was  a  secret  partner^  and  that  the  plaintiffs  knew 
nothing  of  him^  "We  are  of  opinion,"  said  that  learned  judge, 
'^  that  where  a  partnership  name  is  pledged,  the  partnership, 
of  whomsoever  it  may  consist,  and  whether  the  partners  are 
named  or  not,  and  whether  they  are  known  or  secret  partners, 
will  be  bound,  unless  the  title  of  the  person  who  seeks  to  charge 
them  can  be  impeached.'^  Beckham  v.  Drake^  is  a  strong  au- 
thority also  on  the  same  point,  where  the  defendant,  though 
^  unknown  as  a  partner  to  the  plaintiff,  was  held  liable  for  a 
debt  incurred  in  preparations  necessary  for  carrying  on  the 
business ;  and  it  is  expressly  stated  ia  the  judgment,  that  as 
''  the  parties  were  acting  on  behalf  of  the  firm,  and  were  making 
all  the  arrangements  necessary  for  carrying  on  the  business,  it 
might  therefore  be  fairly  assumed  that  the  defendant  gave  au- 
thority for  this  contract  to  be  entered  into,  which  was^  one  of 
the  arrangements  necessary  for  carrying  on  the  business."  We 
could  crowd  case  upon  case,  but  the  law  is  sufficiently  clear  on 
the  subject,  and  we  have  already  shown  that  the  liabilities  of 

Eartners  attach  to  members  of  provisional  committees  who 
ave  agreed  to  act,  without  regard  to  other  circumstances. 
They  are  not,  however,  liable  for  contracts  made  before  they 
assented  to  act ;  not  even  if  the  company  derive  benefit  fi*om 
them  after  such  assent.  See  Youn^  v.  Hunter,  4  Taunt.  582. 
Mr.  Terrell  falls  into  the  error  of  supposing  that  some  small 
acts  of  management  are  necessary  as  a  m^e-weight  to  the 
liability  :  we  hold  that  none  whatever  are  necessary,  not  even 
''  the  smallest  and  most  insignificant."  Nor  do  Doubleday  v. 
Muskett,  Braithwaite  v.  Scofield,  or  Bell  v.  Francis,^  come  up 
to  the  point.  Acts  of  management  were  doubtless  necessary 
in  those  cases,  but  in  none  of  them  was  there  any  formal  ap- 
pointment and  consent  to  act  as  a  provisional  committee-man 
m  any  degree  analogous  to  the  effect  of  section  4  of  the  Joipt 
Stock  Companies  Act,  which  cannot  be  dissevered  from  these 
questions  of  liability. 

It  has  been  thought  that  the  appointment  of  a  managing 
eoncunittee  would  divest  the  mere  provisional  committee-men 
firom  liability ;   but  this  is  not  so.    The  appointment  of  the 

'  1  Cr.  &  Jer.  316.  •  9  M.  &  W.  79.  '9  Car.  &  P.  66. 

vol.  IV.  NO.  VI.  M 
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managing  committee  is  an  act  in  which  the  proyittonal  com* 
mittee  either  participated,  or,  by  becoming  afterwards  membeis 
of  it,  have  expressed  their  concurrence.  Its  acts  are  therefore 
their  acts ;  and  the  late  decision  in  Barnett  v.  B^rdett  merely 
places  the  acting  parties  in  the  position  of  agents  to  the  pro- 
visional committee,  and  the  case  is  within  the  rules  of  principal 
and  agent.  Turn  the  matter  which  way  we  will,  there  is  no 
balm  m  Oilead  for  the  provisional  committee-n^ftn  who  signs 
the  fatal  consent  to  act.  He  is  doomed,  and  at  the  inercy  of 
the  creditors. 

The  Liability  of  Subsoriberi  to  ike  world. — We  have,  how^^i 
arrived  at  a  similar  conclusion  to  that  of  the  case  of  the  proYt? 
sional  committee.  As  subscribers  they  are  quasi  partners ;  ai^d 
if  this  be  doubtful,  it  is  nowise  doubtful  that  they  haye  autho- 
rized the  committee  to  act  for  them,  and  are  hound  by  their 
acts,  as  long  as  they  are  such  as  Uie  statute  legfilises.  Sy  the 
terms  of  the  agreement,  already  cited,  th^  are  indisp^tably 
bound  by  the  acts  of  the  committee  they  have  authori?^  and 
empowered  to  bind  them.  They  would  be  liable  by  the  cloo- 
trine  in  Dickinson  v.  Valpy.  They  are  liable  as  partners,  be- 
cause they  have  agreed  to  become  shareholders  unconditioqally 
and  without  proviso.  But  there  are  other  cases  which  settle 
the  point.  In  Ellis  v.  Schmsack,^  which  was  an  aptipQ  for 
gooas  supplied  to  a  (mining  company),  the  defendant  wfts  held 
Sable  qua  shareholder  for  aU  the  goods  that  had  been  supplied 
from  the  first,  and  before  he  had  taken  any  part  by  attending 
meetings,  ftc.  In  Lawler  v.  Kershaw,^  in  a  similar  action,  one 
of  the  defendants  was  charged  merely  as  a  shareholder,  oil  the 
strength  of  having  paid  a  deposit  when  part  of  the  goods  h^ 
been  supplied,  though  the  deed  of  partnership  had  pot  been 
signed.  The  subseolient  execution  of  the  deed  wfts  held  by 
Lord  Tenterden,  C.  J.,  to  be  a  good  recognition  of  his  firmer 
payment  as  a  transaction  connected  with  the  partnership,  apd 
shows  that  in  making  it  he  considered  himself  as  becoming  ^ 
partner.  In  the  very  recent  case  of  Beech  v.  Evje,'  it  was 
Held  that  a  defendant  who  signed  an  a&rreement  ip  February  fop 
obtaining  an  act  of  parliament  and  s^Dscrib^d  for  shares,  w^ 
liable  for  goods  supplied  to  the  company  ip  July  (^Hhpugh  thfi 
deed  of  settlement  was  not  executed  until  September)  in  virtue 
of  the  deed  of  contract  in  Februarv.  He  nad  subsequently 
attended  meetings,  but  the  court  held  that  he  was  a  partner  ift 
the  time  when  the  goods  were  supplied,  ff  There  was  (s}@ar)y 
evidence  from  which  the  jury  might  infer  that  he  was  from  ihe 

*  ^  Bipg.  521.  '  )  M.  #c  Al.  03.  '  5  M,  ft  Q,  }l^, 
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first  a  shareholder,  in  the  comps^ny/*  We  refer  also  to  the  cases 
before  cited,  where  subscribers  were  held  disentitled  to  sue  the 
committee  on  the  score  of  partnership. 

It  is  difficult  to  reconcile  the  cases  of  Wood  v.  Duke  of 
Argyl  with  that  of  Lake  v.  Duke  of  Argyl ;  but  the  former  does 
not  impugn  the  rule  we  have  laid  down ;  for  in  that  case  the 
agreement  was  to  subscribe  and  pay  deposits  only  '^  when  shares 
to  the  amount  of  60,0002.  should  have  been  subscribed."  This, 
therefore,  was  a  mere  conditional  contract,  and  properly  held  to 
be  no  partnership.  Similarly  in  Pitchford  v.  Davis^  it  was  held 
that  a  subscriber  is  not  liable  unless  the  terms  of  the  pro- 
spectus, if  conditional,  are  not  fulfilled ;  but  that  case  is  a  dis- 
tinct authority,  that  where  the  terms  are  fulfilled  subscribers  are 
liable.  Mr.  Baron  Parke  said, — 

''  The  defendant,  by  taking  shares  in  this  speculation,  gives  autho- 
rit)r  to  the  directors  to  bind  him  by  their  contracts,  in  the  event  of  the 
proposed  namber  of  shares  bein^  disposed  of  and  the  proposed  capital 
obtained*  The  secretary  who  gives  the  order  to  the  traaesman  is  the 
party  primarily  liable ;  the  directors  also,  who  ^ve  the  order  to  the 
secretaiT,  may  b^  liable.  A  third  party  (sharenolder)  may  become 
UabU{  if  it  can  be  shonm  that  he  hcu  authorized  the  act  of  the  directors 
%n  riioking  the  contract.^  But  by  proving  the  defendant  to  be  an 
original  subscriber,  unless  the  proposed  capital  is  raised^*  no  such 
authority  is  shown. 

Mr.  Baron  Alderson  said — 

'^  The  authority  given  by  the  subscribers  is  a  conditional  one,  de- 
pending on  the  terms  of  the  prospectus  being  fulfilled.  In  thi^  case 
that  condition  had  not  been  tulfilled,  and  therefore  the  defendant  is 
noi  bound  by  the  contract  of  the  directors ;  and  the  jury  have  found 
tnat  he  had  not  ratified  the  act  of  the  directors,  with  a  knowledge  of 
that  condition  not  having  been  performed.'^ 

The  case  of  Lake  v.  The  Duke  of  Argyl,  and  many  others 
before  it,  hav^  sufficiently  decided  the  point,  that  persons  may 
render  themselves  liable  by  attending  meetings  and  taking  v^ 
part  i^^  proceedings,  whereby  debts  are  incurred,  without  having 
subscribed  any  deed. 

The  persons  liable  are  numerous  enough  in  all  cases  under 
the  act,  and  creditors  need  be  at  no  loss  for  a  remedy,  but  let 
them  very  warily  select  their  man. 

The  present  mshion,  when  a  managing  committee  is  stranded 
for  want  of  deposits,  is  to  set  the  attorney  of  their  creditors  upon 
all  the  defaulters  at  once,  by  way  of  scaring  and  driving  them 
into  tl^e  net  of  the  committee,  and  forcing  them  to  come  to  the 

'  5  M.  &  W.  2.  *  He  does  so  by  the  terms  of  the  deed  he  signs. 

*  This  does  not  apply  to  coxnpanies  mider  the  act. 
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rescue.  The  attorney  for  the  creditors  has  of  course  an  interest 
in  lending  himself  to  this  device,  and  many  defaulters  have  been 
brought  to  book  by  these  means.  The  threat  is  one  thing,  its 
execution  another.  The  prudent  creditor  will  not  throw  away 
his  one  shot  on  a  man  of  straw ;  he  will  not  stake  his  single 
chance  on  any  but  the  best  adventure ;  he  will  select  the  case 
which  combines  the  clearest  liability  with  the  surest  means  of 
realising  his  debt.  He  must  keep  two  objects  in  view :  faciKty 
not  only  of  obtaining  judgment  but  also  execution.  There  was 
a  time  when  judgment  recovered  tvithaut  satisfaction  Bgeiost 
one  of  several  joint  contractors  was  no  bar  to  an  action  against 
another;^  but  those  palmy  days  for  litigious  creditors  are  gone 
and  past.  The  moment  Judgment  is  recovered  against  one  of 
several  joint  contractors  for  a  given  debt,  the  cause  of  action  is 
changed  into  matter  of  record — '^  transit  in  rem  judicatam/' 
and  the  inferior  remedy  is  merged  in  the  higher.  ^'  The  judg- 
ment once  obtained  prevents  the  same  debt  from  being  iSe 
subject  of  another  suit,  and  the  cause  of  action  being  single, 
cannot  afterwards  be  divided  into  two."  So  held  the  Court  of 
Excheauer  in  the  recent  and  leading  case  of  King  v.  Hoare,* 
which  tor  the  first  time  settled  the  point  against  the  shadowy 
inferences  to  the  contrary  deduced  from  dubious  dicta  and  extra- 
judicial comments.  Joint  tort  feasors  and  joint  contractors  now 
enjoy  similar  protection ;  and  no  sooner  has  the  railway  cre- 
ditor sued  one  committee  man  or  subscriber  to  judgment  than 
he  has  barred  his  remedy  against  all  the  rest.  True  it  is  that 
he  may  sue  all  the  joint  contractors;  but  can  he  do  so?  In 
scarcely  a  single  instance.  The  safest  plan,  and,  we  believe, 
the  most  just,  is  for  the  creditors  to  sue  that  member  of  the 
managing  committee  who  combines  the  greatest  share  in  ma- 
nagement with  the  longest  purse  :  he  will  then  have  his  remedy 
against  the  others  for  contribution.  Pleas  in  abatement  are 
dangerous  weapons  for  the  defendant ;  for  the  3  &  4  Will.  IV. 
c.42,  s.  10,  has  this  exceedingly  awkward  provision,  and  enacts 
that  after  such  plea  is  pleaded  by  one  of  several  joint  contractors, 
and  it  shall  appear  *'  on  the  evidence  at  the  trial"  that  some  of 
them  are  not  liable,  the  plaintiff  shall  have  judgment  against 
those  only  who  appear  to  oe  liable. 

"  And  every  defendant  who  is  not  so  liable  shall  have  judgment, 
and  shall  be  entitled  to  his  costs  as  against  the  plaintiff,  who  shall  be 
allowed  the  same  as  costs  in  the  cause  a^inst  the  defendant  or  de- 
fendants who  shall  have  so  pleaded  in  abatement  the  nonjoinder  of 
such  person ;  provided,  that  any  such  defendant  who  shall  have  so 

»  5  Coke,  86 ;  Cro.  Jac.  74.  M3  M.  &  W,  494. 
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S leaded  in  abatement,  shall  be  at  liberty  on  the  trial  to  adduce  evi- 
ence  of  the  liability  of  the  defendants  named  by  him  in  such  plea  in 
abatement" 

A  plantiif  under  such  circumstances  would  not  improbably 
withhold  all  evidence  against  the  other  defendants.  And  the 
defendant  against  whoni  the  case  was  proved  would  have  to 
bear  not  only  bis  own  costs,  but  those  of  all  the  other  defend- 
ants he  bad  caused  to  be  joined,  or  be  driven  to  the  other 
alternative  of  proving  that  they  were  each  of  them  liable,  which 
under  many  circumstances  he  would  fail  in  doing. 

The  result  at  which  we  arrive  is,  that  a  provisional  committee- 
man, who  has  signed  the  consent  to  act,  and  the  subscriber  who 
bas  signed  the  subscribers'  agreement,  but  none  others  of  either 
class,  are  clearly  liable  to  third  parties  at  law  for  all  debts  legally 
contracted  subsequently  to  the  time  of  their  having  signed  the 
said  agreements ;  but  that,  for  the  reason  just  given,  creditors 
ought  to  be  wary  in  making  a  selection  of  victims. 

IV.  Incorporation. 

The  act  alone  (not  complete  registration)  gives  full  vitality  to 
the  railway  company,  and  it  thereupon  emerges  from  its  provi- 
sional existence;  the  7  &  8  Vic.  c.  HO  then  ceases  wholly  to 
effect  railway  companies. 

Registration  of  Shareholders. — A  very  important  formality 
now  takes  place — the  registration  of  shareholders.  This  is  re- 
cjuired  and  enacted  in  the  following  sections  of  the  consolida- 
tion act,  8  Vic.  c.  16.  Great  attention  must  be  paid  to  these 
sections,  for  much  depends  upon  them  as  re^rds  the  effects  of 
transfer,  which  we  must  now  forthwith  consider : — 

"  Section  8.  Eveiy  peraon  who  shall  have  subscribed  the  pre- 
SQribed  sum  or  upwards  to  the  capital  of  the  company,  or  shall  other- 
wise have  become  entitled  to  a  share  in  the  company,  and  whose  name 
9hall  have  been  entered  on  the  register  of  shareholders  hereinafter 
fnentionedy  shall  be  deemed  a  shareholder  of  the  company. 

"  Section  9.  The  company  shall  keep  a  book,  to  be  called  the  '  Re- 
gister of  Shareholders,'  and  in  such  book  shall  be  fairly  and  dis* 
tincly  entered,  from  time  to  time,  the  names  of  the  several  corpora- 
tions, and  the  names  and  additions  of  the  several  persons  entitjed  to 
shares  in  the  company,  togetlier  with  the  number  of  the  shares  to  whjch 
sucl^  shareholders  shall  he  respectively  entitled,  distinguishing  ektli 
share  by  its  number,  and  the  amount  of  subscriptions  paid  dri  such 
shares,  and  the  surnames  or  corporate  names  of  the  said  shareholders 
shall  be  placed  in  alphabetical  order ;  and  such  book  shall  be  authen- 
ticated by  the  common  seal  of  the  company  being  afRxed  thereto ; 
and  such  authentication  shall  take  place  at  the  first  ordinary  meeting, 
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or  at  the  next  subsequent  meeting  of  the  company,  i&nd  so,  from 
time  to  time,  at  each  ordinary  meetm^  of  the  company. 

"  Section  10.  In  addition  to  the  said  register  of  shareholders-,  the 
company  shall  provide  a  book,  to  be  called  the  'Shareholders' 
Address  Book,*  in  which  the  secretary  shall,  from  time  to  tiihiB, 
enter  in  alphabetical  order  th^  corporate  names  and  places  bf  bnsi- 
niess  of  the  setneral  shareholders  of  the  cbmpany,  being  corporations^ 
and  the  sttmieimes  of  the  several  other  Bhareholdei-s;  with  their  rtP- 
Bpectire  christian  names,  places  of  abode  and  descriptidns,  sO  &r  «i 
the  same  shall  be  known  to  the  company.        •        •        •        • 

*^  Section  11.  On  demand  of  the  holder  of  any  6hare>  the  company 
shall  cause  a  certificate  of  the  proprietorshij^  of  such  share  to  jbe 
delivered  to  such  shareholder;  and  such  certificate  shall  have  die 
common  seal  of  the  company  affixed  thereto,  and  such  certificate 
shall  specify  the  share  in  tne  undertaking  to  wnich  such  shareholder 
is  entitled,  and  the  same  may  be  accordm^  to  the  form  in  the  sche- 
dule (A.)  to  this  act  annexed,  Or  to  the  like  effect ;  and  for  such 
certificate  the  company  may  demand  any  sum  not  exceeding  Vb^ 
prescribed  amount,  or  if  no  amount  be  ptiescribed,  then  a  sum  not 
exceeding  two  shillings  and  sixpence. 

**  Section  12.  The  said  certificate  shall  be  admitted  in  all  the  courts 
as  prim&  facie  evidence  of  the  title  of  such  shareholder,  his  executors, 
administrators,  sttcOessors  or  assies,  tb  the  shaiie  therein  specified, 
nevertheless  the  want  of  such  certificate  shall  not  prevent  the  hold^ 
of  any  share  from  diq)0Bing  thereof." 

.IVanrfer  of  Shares. — With  respect  to  the  transfer  of  shares, 
it  is  enacted  tnat  : 

^'  Section  14.  Subject  to  the  regulations  herem,  or  in  the  ^)ecial 
act  contained,  every  shareholder  may  sell  and  transfer  all  or  any  of 
his  shares  in  the  undertaking,  or  all  or  any  part  of  his  interest  in  tiie 
capital  stock  of  the  company,  in  case  such  shares  shall,  under  the 
provision  hereafter  contained,  be  consolidated  into  capital  stock ;  and 
every  such  transfer  shall  be  by  deed  duly  stamped,  in  which  the  con- 
sideration shall  be  truly  stated ;  and  such  deed  may  be  according 
to  the  form  in  the  schedule  (B.)  to  this  act  annexed,  or  to  the  like 
effect. 

'' Section  15.  The  said  deed  of  transfer  (when  duly  executed)  shall 
be  delivered  to  the  secretary,  and  be  kept  by  him;  and  the  secrctar|r 
shall  enter  a  memorial  thereof  in  a  book  to  be  called  the  '  Register 
of  Transfers,'  and  shall  indorse  such  entrv  on  the  deed  of  transfer : 
and  shall  on  demand  deliver  a  new  certificate  to  the  purchaser;  &nd 
fi)r  every  such  entry,  together  with  such  endorsement  and  certificate, 
the  company  may  demand  any  sum  not  exceeding  the  prescribea 
amount,  or  if  no  amount  be  prescribed,  then  a  sum  not  exceeding 
two  shillings  and  sixpence ;  and,  on  the  request  of  the  purchaser 
of  anv  share,  an  indorsement  of  such  transfer  shall  be  made  on  the 
ceilincate  of  such  share,  instead  of  a  new  certificate  beii 
granted ;  and  such  indorsement,  being  signed  by  the  secretary,  sh; 
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be  considered  in  every  respect  the  same  as  a  new  certificate ;  and 
nntii  such  transfer  has  been  so  delivered  to  the  secretary  as  aforesaid, 
the  vendor  of  the  share  shall  continue  liable  to  the  company  for  any 
calls  that  may  be  made  upon  such  share^  and  the  purchaser  of  the 
share  shall  not  be  entitled  to  receive  any  share  of  the  profits  of  the 
undertaking,  or  to  vote  in  respect  of  such  share. 

"  Seetion  16.  No  shareholder  shall  be  entitled  to  transfer  any  share. 
afler  any  call  shall  have  been  made  in  respect  thereof  until  he  shall 
have  paid  such  call^  nor  until  he  shall  have  paid  all  calls  for  the 
time  being  duie  on  every  share  held  by  him." 

It  being  admitted  that  such  sale  of  scrip  is  not  illegal,  the  lia- 
bilities and  rights  which  arise  in  cases  of  transfer  before  the 
act  is  obtained,  are,  nevertheless,  involved  in  some  degree  of 
doubt :  but  we  think  that  by  a  little  careful  attention  to  the 
statutes  and  to  the  decisions  in  analogous  cases  the  difficulty 
vanishes.  And  here  let  us  pay  a  cordial  acknowledgment  to 
Mr.  Terrell  for  the  light  he  has  thrown  in  his  little  treatise  on 
this  vexed  question.  We  will  now  state  the  case  tersely,  under 
its  different  oranches,  with  the  solution  we  offer  in  each. 

XVTiere  the  Subscriber  has  sold  his  Scrip  before  Incorporation, 
the  Companjf  may  refuse  to  register  the  Scripholder. — This  is 
open  to  little  question.  The  analogous  and  governing  case  is 
that  of  the  Kidwelly  Canal  Company  v.  Raby^.^  The  defendant 
was  an  original  subscriber,  and  signed  this  paper: — ''22nd 
August,  181 1 .  A  list  oif  subscribers  to  a  fund  for  carrying  into  ex- 
ecution a  plan  for  the  improvement  of  the  harbour  of  Kidwelly, 
and  making  proper  communications  therewith  from  the  several 
collieries  in  tne  neighbourhood  by  a  canal  or  railroad/'  The  act 
passed  in  June,  181^,  and  the  subscribers  names  were  inserted, 
except  the  defendant's,  but  his  name  was  omitted  in  consequence 
of  his  expressed  wish,  before  the  act  was  obtained,  that  his  sub- 
scription should  be  withdrawn ;  but  he  was  held  bound  to  pay 
the  calls,  and  it  was  ruled  that  he  could  not  withdraw  or  escape 
from  bis  liabilities  as  a  shareholder,  without  the  formal  consent 
of  all  the  others.  When  we  consider,  moreover,  the  object  and 
bearing  of  the  thirty-fourth  standing  order  of  the  House  of 
Commons,  and  the  scrutiny  to  which  the  list  of  covenantors  is 
subjected  by  the  committees,  the  intention  of  the  legislature  is 
clear  that  subscribers  should  guarantee  the  amount  for  which 
they  bave  subscribed,  at  least  until  formal  transfer.  The  sub- 
scription covenant  in  the  parliamentary  contract  is  conclu- 
sive 'y  it  is  to  this  effect : — "  The  said  several  persons,  &c.,  who 
have  subscribed  or  shall  subscribe  their  names  and  who  have 
affixed  or  shall  affix  their  seals  or  common  seals  to  a  certain 

•  2  Price,  98. 
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other  indenture  of  the  same  date,  tenor,  purport  and  effect 
herewith  #        *        ♦        ♦        jQth  hereby  for  himself 

and  herself,  and  his  and  her  heirs,  executors  or  administrators, 
(not  assigns)  to  the  extent  only  of  the  sum  of  money  set  op- 
posite to  his,  her,  or  its  name  m  the  said  schedule  hereto,  and 
not  further  or  otherwise,  covenant,  promise,  and  agree  with, 
and  to  the  said  (trustees),  and  their  executors  and  administra- 
tors, #  ♦  ♦  Jjj^^Ij  subscribed  and  doth  hereby 
subscribe  the  sum  of  money  set  opposite  to  his,  her,  or  its 
name/'  And  then  comes  the  covenant  by  the  same  parties,  to 
"  truly  pay  or  cause  to  be  paid  the  full  amount  subscribed  by 
each  of  them  the  said  several  persons  and  corporations,  or  such 
part  thereof  as  shall  not  have  been  paid  by  them  respectively 
at  the  date  of  their  respective  signatures  to  these  presents,  in 
such  sums  and  at  such  place  or  places  and  at  such  time  or  times 
as  shall  be  required  by  any  act  or  acts,"  kc. 

It  is  idle  to  hold  that  persons  thus  bound  can  dischar^  them- 
selves by  what,  though  it  may  be  a  legal  sale,  is  certainly  still 
a  perfectly  unauthorized  transfer  to  some  person  between  vrhom 
and  the  company  and  the  trustees  there  is  no  sort  of  privity. 
The  directors  may  therefore  refuse  to  register  any  but  the  sub- 
scriber, and  they  have  clear  right  to  compel  him  to  come  in  and 
register;  for  the  transfer  clause  which  regulates  how  shares 
shall  be  transferred  after  the  act  is  obtained,  enacts  that  **  until 
such  transfer  has  been  so  delivered  as  aforesaid,  the  vendor  of 
the  share  shall  continue  liable  to  the  company  for  any  calls,"  &c. 
Thus  even  upon  a  transfer  after  the  act,  unless  it  be  duly  certi- 
fied, the  original  subscriber  is  liable ;  k  fortiori  is  he  liable  when 
the  transfer  takes  place  before  the  act  is  passed,  and  when  none 
of  the  formalities  required  can  be  performed. 

Nevertheless,  an  escape  is  clearly  afforded  to  the  subscriber 
where  the  transferee  agrees  to  transfer  afl«r  the  act  is  passed, 
for  sections  14  and  15  above  cited  empower  the  subscriber  to 
transfer  his  share  without  any  power  of  veto  on  the  part  of  the 
company.  Thus  it  is  clear  that  the  company  may,  as  Mr. 
Terrell  observes,  by  means  of  transfers  and  the  absence  of  all 
restraint  on  them,  render  the  parliamentary  contract  futile  as  a 
guarantee  for  the  execution  of  projected  railways,  and  that  lists 
of  shareholders  may  be  metamorphosed  into  catalogues  of 
beggars,  whenever  the  fever  has  subsided,  and  the  scheme  fallen 
in  Public  esteem. 

'  The  Scripholders  may  refuse  to  Roister.— The  scripholder  is 
nowise  bound  to  register  himself.  If  the  subscriber  will  sell  his 
scrip  prematurely  upon  his  common  law  right,  instead  of  wait- 
ing till  the  act  is  passed,  when  he  could  l^ally  transfer  his  liabi- 
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lity  with  it,  the  law  will  imply  no  contract  of  indemnity.  The 
vendee  contracts  no  liability  with  the  company,  so  that  the 
plaintiff  does  not  stand  in  the  position  of  surety  to  him.^  In 
equity  an  attempt  was  frustrated  to  obtain  indemnity  in  a  simi- 
lar case.*  The  Master  of  the  Rolls  observed,  '<  This  is  called 
a  purchase  of  shares  when  it  is  a  purchase  of  mere  certificates, 
and  the  question  is,  whether  there  is  a  contract  on  the  part  of 
the  defendant  to  become  a  proprietor  at  all  events  ?  I  cannot 
find  it  expressed,  and  I  cannot  raise  it  by  implication  of  law.'' 
This  precisely  fits  the  case  of  sale  of  scrip.  What  is  it  but  a 
mere  certificate,  bought  with  all  its  risks,  and  the  chances  of  its 
denreciation,  and  certainly  carrying  with  it  no  undertaking  to 
indemnify  the  vendor  for  his  previous  undertaking  with  a  Uiird 
party,  between  whom  and  the  vendee  no  contract  is  even  im- 
plied. In  Humble  v.  Langston  this  case  is  expressly  distin 
guished  fi'om  that  of  an  original  lessee  compelled  to  pay  da- 
mages incurred  by  a  breach  of  a  covenant  by  the  assignee  of 
the  lease.  And  it  appears  to  us  equally  distinguishable  from 
the  case'  put  by  Mr.  Fitzpatrick,  ''  of  the  indorser  not  being 
the  drawer  of  a  bill,  who  is  compelled  to  pay  the  amount  to  the 
holder  in  default  of  payment  by  the  acceptor,  in  which  case  the 
indorser  can  recover  fi-om  the  acceptor  the  amount  he  has  paid ;" 
for  in  that  case  the  acceptor  impliedly  undertakes  to  do  so  when 
he  accepts,  and  such  undertaking  is  contemplated  by  the  ac- 
ceptor when  he  signs,  but  not  so  by  the  purchasers  of  scrip, 
woo,  in  most  cases,  buy  to  sell  a^ain  on  mere  speculation. 
The  scripholder  cannot  make  himself  liable  by  paying  calls  or 
acting  as  shareholder,  as  Mr.  Terrell  supposes,  without  first 
r^rigtering  himself.  And  being  a  sharenolder,  the  sections 
above  cited  leave  no  alternative ;  therefore  the  case  of  the  Chel- 
tenham and  Great  Western  Union  Railway  Company  v.  Daniel,' 
is  scarcely  applicable,  unless  the  scripholder,  as  in  that  case, 
claimed  to  be  registered^  when  he  became  liable. 

The  Subscriber  may  be- compelled  to  register. — It  was  decided 
in  the  case  of  the  West  London  Railway  Company  v.  Bernard,* 
upon  an  analogous  act  as  to  payment  of  calls,  that  there  was  no 
difference  between  a  proprietor  and  a  subscriber,  and  the  latter, 
though  he  had  not  registered,  was  liable  for  calls ;  and  so  it 
must  be  according  to  the  common  sense  construction  of  sect.  21 
of  8  Vict.  c.  16,  which  enacts, 

"  That  the  several  persons  who  have  subscribed  any  money  to- 

*  Sm  Humble  v.  LangBton,  7  M.  &.  W.  517. 

'  Jackson  v.  Cocker,  4  Bcav.  59. 

»  2  Railway  Cases,  728.  *    M3  Law  Jour.  Q.  B.  68, 
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wards  thd  undertaking,  or  their  legal  representatives  respectively, 
shall  pay  the  sums  respectively  so  subscribed,  or  such  portions 
thereof  as  shall  from  time  16  time  be  called  hf  bv  the  company,  at 
such  times  and  places  as  shall  be  appointed  by  the  eompany;  and 
with  respect  to  tne  provisions  herein  or  in  the  special  act  contained 
tor  enforcing  the  payment  of  calls,  die  word  sharaidider  shall  ^rtend 
to  and  include  me  legal  personal  representatives  of  such  dmn^ 
holder.'' 

The  Scripkolder  cannot  mte  the  Subscriber  if  tke  Co^npany 
refuse  to  register  him.— We  are  led  to  this  conclusitdii  by  tte 
same  principle  that  induced  us  to  think  that  the  scripholder  is 
not  bound  to  register.  Tliere  is  no  undertaking  in  eidier  CM^ 
express  or  implied.  Neither  on  the  one  part  to  indemnify  (hMU 
liaoility,  nor  on  the  other  to  guarantee  registration.  Aasuming 
as  we  do  that  the  company  may  register  the  scripholder  (there 
being  nothing  in  the  act  to  prevent  it),  they  may  clearly  ineAise 
to  do  80 ;  and  there  is  in  such  case  no  remedy  fbr  the  wtip^ 
holder.  This  defect,  if  it  be  one,  arises  firom  the  slipshod  cofi- 
tract  between  him  and  the  subscriber  who  seils  his  scrip. 
There  is  no  guariantee,  either  express  or  implied,  thutAe  vender 
shall  procure  the  assent  of  the  company  to  the  trfetnsfer^  i^  ih 
the  case  of  Leman  v.  Lloyd;^ 

In  that  ease  the  plaintiff  had  purchasi^  shat^  in  the  Durh^ili 
County  Coal  Company  of  the  defendant,  &  bhiareholdeir.  It  §o 
hai)pened  that  by  the  deed  of  settlement  no  sharefaoldter  eoilld 
assign  or  transfer  shares  without  a  certificate  of  appn^batfoH 
from  the  directors.  The  defendant  had  executed  the  trtoi^fiii^, 
but  the  directors,  in  consequence  of  some  dispute  with  the  de- 
fendant, withheld  their  approbatbn,  and  would  tiot  entet*  the 
tt^bsfer  in  their  books.  The  transfer  thus  was  not  compIetiM, 
and  the  plaintiff  could  not  get  possession  of  his  shares,  but  he 
retained  the  transfers  themselveS)  and,  after  fhiitlesis  ne^tiatioii, 
brought  an  action  to  recover  the  money  he  hsd  paid.  The 
court  held  that  the  plaintiff  was  clearly  entitled  to  recover  the 
money,  for  the  vendor  was  bound  to  procure  lAe  ttstaif  df  the 
directors^  and  to  do  whatever  wais  necessary  to  inoeet  tkef4afyiXiff 
with  the  property  in  the  shares,  just  as  the  vendor  of  a  l^ri^e  tt 
bound  to  obtain  the  bhdlord's  assent  to  the  assignment  wheii 
the  lease  requires  it.  It  is  far  otherwise  with  the  sale  \^  scrip 
in  railway  companies  before  the  act  is  obtiBttkiedi  The  \As)^  >6f 
Kempson  v.  Saunders^  merely  goes  to  ihe  lensth  that  &k  case 
the  company  abandon  the  scheme  in  toto,  the  vendee  may 
recover  on  this  ground,  which  we  give  quanitkm  vakat.  Best, 
C.  J.,  said, 

;  14  Law  Jour.  Q.  B.  165.  *  4  foig.  5. 
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"  While  things  were  in  this  state  (that  is,  before  the  act  haSl  been 
obtained^^  the  aefendant,  who  was  not  an  original  subscriber,  but 
had  pnrcnased  these  shares,  (which,  in  fact>  were  not  saleable  till 
Ae  company  were  formed),  sold  them  to  the  plaikiliff ;  but  he  soM 
a  Hdthinff — ^an  alleged  title  of  no  value.  If  he  bought  of  another, 
lie  tuAy  sue  the  seller,  and  the  seller,  the  party  from  whom  he  pur- 
dmsea,  till  at  last  we  come  to  the  original  projectors;  and  in  getting 
at  them,  a  great  service  will  be  done. 

We  have  already  said  that  an  Action  based  on  this  law  would 
be  of  rather  doubtful  issue.  It  does  not,  however,  affect  the 
point  now  in  qui&stion. 

The  Company  may  register  the  Scfipholder,  who  then  becomes 
liaMe  instead  of  the  Subscribers. — ^This  seems  satisfisictorily  de- 
cided in  the  case  of  the  London  Grand  Junction  Railway  Com- 
pany V.  Freeman,^  and  that  case  also  disposes  of  mtay  of  the 
sophisms  afloat  as  to  the  illegality  of  the  sale  of  sbrip.  The 
case  wte  argued  in  error,  and  arose  on  an  action  for  calls  against 
Ae  registered  scripholder,  who  pleaded  he  was  not  a  proprietor, 
ftnd  that  though  registered  the  original  subscriber  Was  liable. 
The  court  held  otherwise,  and  as  the  judgment  is  very  applicable 
to  existing  transactions.  We  cannot  omit  it  here. 

"  In  this  case  the  evidence  proved  that  original  subscribers,  who 
had  paid  their  deposit,  obtained  the  banker's  receipt  for  their  mone^ } 
that  such  persons  producing  their  receipts  at  the  office  might  obtain 
scrip  certificates  m  enrchange  for  them ;  and  that  such  certificates 
were  commonly  sold  in  the  market  to  the  amount  of  many  thou- 
sands. 

**  While  this  course  of  dealing  notoriously  prevailed  the  company 
obtained  their  act,  with  its  recital  that  a  very  large  sum  had  been 
dlreody  subscribed  for — we  cannot  suppose  parliament  to  have  been 
ignorant  of  the  manner  in  which  these  subscriptions  had  been  made, 
and  the  transfer  of  shares  negociated ;  and  if  the  intention  was  to 
aUow  none  to  be  proprietors  but  such  as  had  orieinallv  been  subscri- 
bers, it  could  not  nave  foiled  to  appear  distinctly.  Instead  of  this, 
the  various  clauses  already  quotea  show  the  most  lax  employment 
of  all  the  phrases  by  which  property  in  the  undertaking  could  be  de- 
scribed out  of  the  niost  popular  vocabulary.  These  expressions  are 
not  des^edly  varied  according  to  the  matter  of  the  respective 
clauses,  but  arbitrarily  and  indiscriminately  used  as  all  beanng  the 
same  import''         •  ♦  ♦  *  .         *  * 

^  Taking  all  these  things  into  considemtion,  the  court  cannot 
doubt  that  all  are  made  liaole  to  pay  calls,  who,  having  before  the 
passing  of  the  act  become  entitled  by  the  then  well  Understood  me- 
thod of  transfer,  were  afterwards  registered  as  shareholders. 

'*  There  is  no  principle  of  law  preventing  the  company,  when  they 
come  to  make  up  the  register  booK,  from  treating  the  then  holders  of 

'  2  M.  &  Gr.  606. 
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scrip  certificates  applying  for  shares,  as  the  parties  really  confri- 
bating  towards  the  60,000^,  which  the  company  was,  by  the  dd  sec^ 
tiouy  audiorized  to  raise.  It  was  the  manifest  intention  of  the  or^ 
nal  subscriber  that  the  holder  of  his  scrip  certificate  should  be  trented 
as  his  assignee  and  be  roistered  accordingly  as  a  shareholder. 
And  we  see  nothing  in  the  provisions  of  the  act,  or  in  any  general 
principles  of  law,  to  prevent  this  intention  from  being  earned  into 
efiect/' 

The  Bcripholder  thus  becoming  registered  is  not  only  liable  m 
a  shareholder^  but  it  seems  that  the  original  subscriber  is  there- 
upon dificharged  from  his  liability.  The  act  (8  Vict  c.  16,)  con- 
firms this  view,  Mr.  Terrell  thus  tersely  puts  the  case :  ''  By 
the  11th  section  the  holder  of  a  share  is  entitled  to  a  oertificale 
of  his  proprietorship,  and  by  the  12th  section  such  certificates 
shall  be  admitted  in  all  courts  as  evidence  of  the  title  of  such 
shareholder  to  the  share  there  specified." 

The  15th  section,  as  we  have  seen,  enacts  that  until  a  transr 
fer  has  been  so  delivered  as  required  by  the  iBLCt  the  vendor  is 
liable*  The  conclusion  is  therefore  irresistible  that  after  it  he 
ceases  to  be  so.  Even  if  the  company  refuse  to  register  a  mere 
scripholder,  they  are  no  better 'off,  for  the  subscri^  caa  forth-- 
with  register  himself  and  transfer  to  the  scripholder. 

Lord  Kenyon  laid  down  the  law  as  to  the  exemption  of  the 
original  subscriber  from  further  liability  upon  the  assignmetit  or 
transfer  of  shares  which  had  been  entered  in  the  company's 
books.  We  refer  to  the  case  of  the  Huddersfield  Canal  Coiih 
pany  v.  Buckley,  7  T.  R.  36,  where  he  says — 

**  It  would  be  ridiculous  to  determine  that  a  person,  after  he  la» 
sold  his  shares,  in  respect  of  possessing  which  only  he  biBcame  a  pn>- 
prietor,  should  still  continue  to  be  a  proprietor.  After  assignment^ 
the  assignees  hold  the  shares  on  the  same  conditions,  and  are  sub* 
ject  to  the  same  rules  and  orders,  as  the  original  subscribers,  and  are 
to  all  intents  and  purposes  substituted  in  the  places  of  the  original 
subscribers.  «  *  *  j  think  that  every  clause  in  the  act 
of  parliament  ^  leads  to  this  conclusion,  that  the  persons  liable  to  the 
calls  are  those  only  who  continue  to  be,  at  the  time  when  the  calls 
are  made,  members  of  this  corporation.  Here  the  defendant  had 
.assigned  his  shares,  and  that  assignment  had  been  entered  in  the 
companv's  books,  before  the  calls  stated  in  the  three  last  ooMts  of 
the  declaration  were  made,  and  therefore  he  is  not  liable  to  pity- 
them-"  \ 

Many  people  still  imagine  that  the  original  subscriber  tan-* 

^  The  act  declared  that  ^*  peraons  who  have  subacribed,  and  their  exacutcyii 
administrators  and  assisna  sball  be  deemed  proprietorB."  Powers  to  tranafer 
shares  were  given  to  the  proprietors,  but  there  was  no  exemption  of  a  party 
who  had  signed  the  original  contract  feotn  liability  to  calls  after  transfers 
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not  divest  himself  of  his  liability  even  by  transfer  as  the  act 
directs.  Mr.  Fitzpatrick  lays  it  down  broadly  that  "  When  the 
holder  of  the  scrip  at  the  time*  the  act  of  incorporation  is  ob- 
tainedy  not  being  the  original  subscriber^  has  been  registered  as 
a  shareholder  in  respect  thereof,  but  has  not  paid  up  the  calls, 
the  company  can  compel  the  original  subscriber  to  pay  them/' 
And  Mr.  Terrell  just  as  broadly  asserts  the  reverse,  building 
upon  **  the  reasonableness  and  the  obvious  intention  of  the  legis- 
lature, that  the  benefit  of  shares  and  the  liability  to  calls  should 
be  tmited  in  the  same  person." 

And  in  this  opinion  we  entirely  concur.  The  8th  section  of 
S*  Vict.  c.  16,  makes  every  one  a  shareholder  who  has  subscribed 
die  required  sum,  **  or  shall  otherwise  have  become  entitled  to  a 
share  in  the  company y*  and  who  has  been  registered.  By  sect. 
14  the  shareholder  may  transfer  all  his  interest  in  the  capital 
stock  and  his  ''  shares  '  to  the  transferee,  who  thereupon  de 
fiwto  becomes  the  ''  shareholder''  Section  23  makes  the  share^ 
holder  liable  to  pay  the  calls,  and  against  shareholders  sect.  26 
limits  the  remedy  m  default  of  payment.  '^  If,  at  the  time  ap- 
pointed by  the  company  for  the  payment  of  any  call,  any  share- 
nolder  fail  to  pay  the  amount  of  such  call,  it  shall  be  lawful  for  the 
company  to  sue  such  shareholder  for  the  amount  thereof."  Now 
persons  who  have  transferred  their  shares  are  not  shareholders, 
and  therefore  cannot  be  sued  for  calls  in  respect  of  such  shares. 

Where  the  Scripholder  cannot  be  found. — ^This  is  an  awkward 
dilemma  foi-  the  subscriber,  who  remains  in  such  case  liable  for 
calls  and  liable  to  be  registered  without  having  his  scrip  certifi- 
cate, which  is  the  evidence  of  his  proprietorship  :  it  is  however 
erroneous  to  suppose  that  this  is  necessary  evidence  of  the  fact. 
The8  Vict.  c.  16,  says  nothing  on  the  subject,  and  it  is  sub- 
mitted that  the  fact  of  being  a  subscriber  will  enable  any  person 
to  cause  themselves  to  be  registered,  and  that  the  certificate  is 
not  indispensable. 

V.  The  Mode  of  dissolyino  a  Company,  and  of 
Contribution. 

This  is  a  subject  which  is  daily  growing  in  interest.  It  relates 
to  equity  rather  than  law,  and  is  the  last  class  of  cases  to 
whicD  we  shall  adYcrt,  and  in  which  it  may  be  attempted  to 
obtain  the  assistance  of  a  court  of  equity,  viz  : —  where  a  general 
account  of  the  receipt  and  disposal  of  the  funds  is  desired,  or  to 
dissolve  the  company,  or  wnere  one  member,  having  had  a 
general  claim,  seeks  to  obtain  contribution  from  his  co-subscri- 
bers ; — to  such  suits  all  the  shareholders  or  subscribers  must  be 
made  parties,  and  in  such  partnerships  as  that  of  railway  pro- 
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jectB,  the  number  of  d^fendapts  would  e^ectually  prevent  a  cause 
so  constituted  from  being  brought  to  a  hearing.  This  was  ex- 
pressly decided  in  Richardson  v.  Hastings  (7  Beavan,  301)  the 
latest  case  in  which  the  most  extensive  modern  relaxation  of  the 
old  rule  as  to  parties  has  been  recognized.  In  effect,  then,  there 
is  no  remedy  m  equity,  for  a  general  account  of  the  affair  pf  a 
joint-stock  company,  or  for  it?  dissolution.  Whether  a  still 
further  relaxation  may  not  yet  be  made  in  cpuformity  with  the 
principles  laid  down  by  Lord  Cottenham,  in  Wallwortb  y.  Holt, 
and  so  fully  acceded  to  by  Lord  Langdal^  in  RichardsQa  v* 
Hastings,  it  is  beside  our  purpose  to  speculate.  Sut  a  recent 
enactment,  7  &  8  Victoria,  c.  Ill,  enabling  the  creditors  of  in- 
solvent joint-stock  companies  to  wind  up  their  affaups  under  a 
fiat  in  bankruptcy,  will,  m  many  ca^es,  afford  r^dy  meatus  pf 
dissolving  a  company  and  taking  a  general  account  of  its  affaixs. 
That  act  contains  two  provisions,  under  which  full  relief  yfH],  we 
have  no  doubt,  be  ultimately  obtained  in  chancery  for  mepcibexs  pf 
joint-stock  companies,  entitled  to  contribution  from  each  othcr« 
The  21st  section  enacts,  that,  in  the  case  of  bankrupt  companies, 
if  it  appear  that  any  individual  members  l^ave  claim?  agaipst 
each  other,  in  respect  to  the  affairs  of  the  company,  the  pourt.of 
chancery  may,  upon  petition,  make  an  order  for  settli^g  such 
claims,  and  payment  of  the  money.  And  the  22nd  section  seemii 
to  have  apphcation  to  all  numerous  companies,  whether  haiduri^t 
or  not;  for  after  reciting  that  the  law  is  defective  in  the  means 
of  making  the  members  of  the  joint-stock  companies  contributa- 
ries  for  paying  their  debts  in  full,  and  in  the  means  of  giving 
relief  where  execution  may  have  been  had  in  respect  of  debts  due 
from  the  company  against  any  one,  or  a  very  few  members ;  and 
also  in  the  means  of  adjusting  the  rights  of  members  amongst 
themselves,  and  finally  winding  up  the  affairs  of  the  company, 
it  enacts,  that  the  Lord  Chancellor,  with  the  advice  of  the  blas- 
ter of  the  Rolls,  the  Vice  Chancellor,  or  any  two  of  them,  may> 
fi*om  time  to  time,  make  and  prescribe  such  rifles  and  orders 
concerning  the  form  and  moae  of  prpceeding  to  be  taken  in 
chancery  for  settling  and  enforcing  uie  contribution  to  be  paid 
by  any  member  or  members  of  any  such  company,  or  any  foftaaer 
members,  or  any  real  or  personal  representative,  or  other  persons 
liable,  and  the  practice  to  be  observed  by  such  court,  in  or  re- 
lating to  such  proceeding,  or  any  matters  incident  thereto,  and 
the  form  and  mode  of  proceeding  to  be  taken  before  any  one  of  the 
masters,  primarily  or  ov  reference  from  the  court,  in  any  matter 
for  or  relating  to  contribution,  as  shall  from  time  to  time  seem 
necessary,  for  the  advancement  of  justice  in  such  cases,  and  tot 
adjusting  and  determining  the  rights  and  equities  pf  the  parties 


coacerned)  md  for  suiqg  for  and  getting  ip  the  assets^  and  for 
ascertaining  f^nd  discharging  the  U^Dilities  of  such  company,  and 
requiring  th^  creditors  thereof  to  claim  their  debts>  and  finally 
winding  up  the  affairs  thereof,  with  as  little  delay,  uncertainty, 
and  expense,  as  possible.  Such  rules  are  to  be  laid  before  par- 
liament, but  as  yet  no  such  rules  have  been  made. 

We  hare  now  touched  upon  the  leading  liabilities  and  reme- 
dies affecting  this  new  and  difficult  suuject.  Legislation,  as 
t|sual,  ^as  rendered  complex  and  perplexing  what  might  have 
b^en  siipple  ^pd  e^isy  of  application.  Some  points,  we  trust, 
may  possibly  f^erive  additional  light  from  our  efforts  to  clear 
tl|e|n  up,  ^nd  we  h^ve,  at  apy  rftte,  the  satisfaction  of  feeling  that 
w^  haire  added  our  mite  tp  tnat  discussion  of  the  subject,  which 
can  only  make  manifest  the  law,  and  guide  the  speculator  and 
practitioner  in  their  thorny  and  troublous  path. 
• 

POSTSCRIPT, 

As  these  pages  wsre  in  the  press,  the  effect  of  the  36th  section  of 
7  &  8  Vic.,  c.  110,  was  decided  m  conformity  with  the  ppinipn  wp 
have  expressed,  by  the  Court  of  Exchequer,  on  January  2oth,  in  the 
case  of  Young  y.  Smith. 

This  was  an  action  for  work  and  labour,  and  money  paid,  and  i^n 
aeoount  stated,  to  which  the  defendant  pleaded  that  the  respective 
causes  of  action  accrued  to  the  plaintiff  m  respect  to  the  purchase 
and  sale. 

The  plaintiff  I^avin^  replied  to  this  plea  in  a  form  which  gave  rise 
to  a  demurrer,  the  pomt  came  on  for  argument. 

The  Chief  Baron  delivered  judgment  in  favour  of  the  plaintiff, 
and  against  the  plea.  ^'  It  was  contended  on  the  part  of  the  plaintiff, 
that,  comparing  the  2d  clause  with  the  26th,  the  latter  did  not  apply 
to  the  cases  of  those  joint-stock  companies  which,  like  railway  com- 
plies, could  not  be  carried  into  effect  without  the  authority  of  par- 
liament, and  were  not  intended  to  be  completeljr  registered,  though  it 
was  optional  with  them  so  to  be ;  and  it  certainly  seems  to  me  that 
such  was  the  intention  afid  design  of  the  legislature  when  fi-aming 
this  act  I  am  of  opinion  that  on  the  true  oonstuction  of  the  26th 
section,  the  sale  of  railway  shares  is  not  within  its  operation.  The 
2d  section  pnmdes,  that  the  act  shall  not  extend  to  any  railway  comr 
panj^  at  all,  except  as  thereinafter  specially  provided.  Now  the  26th 
section,  under  nAiich  the  plea  was  named,  contains  qp  special  mention 
of  railway  companies,  and  as  we  must  take  it  on  these  pleadings,  that 
the  companies  m  respect  of  the  sale  and  transfer  of  shares  in  which 
diis  action  is  brought,  could  not  be  carried  into  effect  without  the 
authority  of  parliament,  it  follows  that  they  are  not  within  the  26th 
section.  That  section,  moreover,  inflicts  penalties  on  all  parties 
acting  in  oontxaTention  of  it.  and  looking  at  both  the  sections  together, 
we  cannot  pronounce  that  the  parties  dealing  in  these  sales  are  liable 
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to  any  penalties^  exoept  on  the  clearest  erounds.  We  woald  not  iril- 
linglj  80  hold ;  and  it  is  satisfactory  to  find  good  and  sufficient  ground 
in  tne  other  sections  of  this  act  for  the  opinion  we  have  arrived  at. 
The  court  is  bound  to  give  effect  to  the  meaning  of  the  le^lature,  if 
sufficiently  expressed ;  and  it  is  therefore  satisfactory  to  discover  that 
the  legal  effect  of  the  26tfa  section,  as  controlled  by  the  2d|  is  that 
meaning  which  we  place  on  those  sections  by  the  other  sections  of 
the  act.  Mr.  Jervis  contended  that  a  certificate  of  complete  r^is- 
tration  was  necessanr  in  railway  companies,  as  well  as  in  all  other  iomt- 
stock  companies,  wnich  are  clearly  within  the  statute ;  but  that  is  not 
so.  The  iSd  section  gives  them  the  power  of  provisional  registration, 
which  is  to  endure  for  12  months,  when  they  may  obtain,  n  they  see 
fit,  a  complete  registration ;  but  it  is  not  compulsory  on  them.  The 
25th  section  then  shows  what  their  rights  and  powers  would  be  if  com- 
pletely registered,  and  expressly  excludes  the  operation  of  the  26th 
section  as  soon  as  they  have  obtained  complete  r^ristration  or  an  act 
— when  that  has  been  obtained,  the  section  goes  on  to  declare  that 
such  companies  shall  be  governed  entirely  by  toeir  own  acts,  and  thus 
virtually  excludes  the  7  &  8  Victoria,  c.  110,  from  any  further 
operation  on  them.  If  they  should  obtain  their  acts  before  complete 
registration  then  that  step  is  unnecessary,  and  the  act  is  equally 
excluded. 

Mr.  Baron  Alderson. — "  I  am  of  the  same  opinion,  and  think  these 
companies  are  not  within  the  26th  section  of  the  7  &  8  Victoria,  e. 
110.  In  order  to  determine  this  question,  it  is  necessary  to  ascertain 
what  is  the  meaning  of  the  term  'joint-stock  company'  used  in  it. 
Prima  fade  railway  companies  are  included  in  it,  as  it  says,  '^  any 
joint-stock  comnanv ;'  but  if  we  turn  to  the  interpretation  clause, 
where  gJI  the  dimcuity  lies,  we  shall  see  that  that  term  does  not  include 
railway  and  other  companies  which  depend  upon  the  authority  of  par- 
liament, unless  otherwise  specially  provided.  How,  then,  ought  we 
to  read  the  26th  section  ?  It  must  be  thus — '  any  joint-stock  com- 
pany, except  a  railwajr  company,  unless  otherwise  8[>eciallv  provided.' 
Now  there  is  no  special  provision  in  the  26th  section  which  brings 
within  its  operation  a  railway  company,  so  that  it  follows  that  they' 
are  not  witnin  that  section ;  nor  is  there  anything  in  this  which  u 
inconsistent  with  the  rest  of  the  act,  for  it  appears,  on  looking  into  the 
other  clauses  to  have  been  the  intention  or  the  le^lature  to  provide 
for  all  companies,  of  whatever  classes,  up  to  the  25th  section,  and  after 
that  to  provide  the  relation  of  companies  different  from  those  wluch 
depend  on  the  authority  of  an  act  of  parliament,  and  it  is  remarkable 
that  there  is  no  mention  at  all  of  railway  companies  after  that  section. 
On  the  whole,  therefore,  the  best  ludCTient  which  I  can  form  in  the 
construction  of  this  act  is,  that  the  26th  section  does  not  apply  to 
railway  companies,  which  are  obliged  to  go  before  parliament  and 
obtain  acts  of  their  own,  by  which  alone  they  are  to  be  regulated  and 
governed." 

Mr.  Baron  Platt  concurred  in  the  opinion  of  the  rest  of  the  court 
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Art.  VIII.-JOHN  WILLIAM  SMITH,  Esq. 

Few  tasks  are  more  difficult  than  that  of  a  biographer.  If  the 
subject  of  his  narrative  was  a  contemporary,  he  is  liable  to  the 
prejudices  of  personal  bias  and  association ;  if  he  lived  at  a 
period  comparatively  remote  to  those  errors  which  arise  from 
Ignorance,  censure  exposes  him  to  the  imputation  of  malevo- 
lence— praise  to  the  suspicion  of  partiality.  So  long  as  the  fires 
jet  smoulder  within  the  ashes  that  time  has  chilled  but  not  ex- 
tinguished, he  must  tread  with  caution,  lest  he  trample  on  the 
affections  of  the  living  while  he  describes  the  infirmities  of  the 
dead, — and  yet  with  the  rare  exception  of  those  illustrious 
names  which  command  the  notice  of  all  ages,  and  are  the  inhe- 
ritance of  nations,  the  biographer,  unless  he  write  early,  will 
write  in  vain.  Man's  affections  are,  like  his  body,  mortal — other 
names  will  have  become  familiar  to  the  actoi*s  of  the  hour  in  this 
strange  unfinished  drama  of  the  universe,  will  be  mixed  up  in 
their  pursuits,  will  irritate  their  passions,  excite  their  hopes,  and 
rouse  their  sympathies.  The  surface  of  the  stream  of  life  is  not 
long  divisible.  The  chasm,  however,  at  first  apparent,  is  filled 
op  even  under  the  eye  of  the  spectator, 

Kv/ia  h  fiiv  trpOffirXaiov  ipvKiTai, 

The  fast  closing  waters  soon  obliterate  the  momentary  loss ; 
and  amid  the  sounds  of  mirth  and  groans  of  sorrow,  the  torrent 
nourished  by  other  springs,  and  liable  to  the  same  perpetually 
recurring  tribute,  sweeps  forward,  on  its  eternal  and  irrevocable 
course. 

The  lines  of  the  great  Florentine,  which  show  how  the  sand  of 
man's  hour-glass  is  formed  into  the  name  of  to-day  by  effacing 
that  of  yesterday,  to  yield  in  its  turn  to  that  of  to-morrow,  are 
not  more  poetically  beautiful  than  philosophically  true : — 

"  O  Vana  gloria  dell'  umane  posse, 

Com'  poco  il  verde  in  su  la  cima  dura 

Se  non  e  giunta  dall'  etadi  grosse ! 
Credette  Cimabue  nella  pmtura 

Tener  lo  campo ;  ed  ora  ha  Giotto  il  grido, 

Si  che  la  fama  di  colui  oscura. 

Non  6  il  mondan  romore  altro  ch'  un  fiato 

Di  vento,  ch'  or  vien  quinci,  ed  or  vien  quindi, 
Emuta  namefpercke  muia  lato^ — Purgat.  c.  11. 

Such  are  the  thoughts  which  naturally  sugsest  themselves  to 
him,  who,  disregarding  the  accidents  of  wealth  and  station,  so 
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often  under  all  human  institutions  the  lot  of  stupidity,  so  gene^ 
rally  the  reward  of  meatiness,  and  making  the  genuine  character 
of  the  man  the  standard  of  his  esteem,  has  undertaken  the 
melancholy  task  of  paying  to  the  memory  of  John  William 
Smith  the  Jnadeouate  tribute  which  the  few  Imes  that  follow  can 
supply.  That  tney  will  convey  his  name  to  our  descendants, 
the  writer  does  not  hope— that  they  will  give  an  idea  to  those 
among  us  who  knew  him  not,  of  what  he  was,  he  dares  scarcely 
venture  to  flatter  himself;  but  that  they  may  prove  a  friendship 
cemented  by  many  acts  of  kindness,  fortified  by  long  intercourse, 
and  hallowed  by  untimely  death — is  a  belief  which,  presump- 
tuous as  it  may  perhaps  appear,  he  cannot  persuade  himself  to 
abandon. 

John  William  Smith  was  born  on  the  23d  of  January  1809,  in 
Chapel  Street,  Belgrave  Square.  His  father,  a  distinguished 
and  excellent  public  servant,  who  began  life  as  private  secretary 
to  Mr.  Vesey  Fitzgerald,  and  at  his  death  held  the  very  im- 

{lortant  offices  of  vice-treasurer  and  paymaster  of  the  forces  in 
reland,  was  at  the  time  of  John  William's  birth  employed  in 
the  English  treasury.  He  was  by  birth  an  Irishman  and  mar- 
ried Miss  Connor,  an  Irish  lady,  the  sister  of  an  Irish  master 
in  chancery.  By  her  Mr.  Smith  became  the  father  of  eight 
children,  of  whom  the  subject  of  this  memoir  was  the  eldest. 
He  was  a  very  precocious  child.  Those  who  watched  over  his 
infancy  recollect  that  before  he  knew  his  letters  he  showed  great 
pleasure  when  poetry  was  read  to  him ;  even  then  his  memory, 
which  afterwards  ripened  to  such  wonderful  perfection,  displayed 
itself  in  a  very  extraordinary  manner.  After  stories  haa  been 
read  to  him,  and  before  he  could  read  himself,  he  would  take  the 
book  in  which  the  stories  were  contained  and  pretend  to  read 
from  it,  recitins  one  story  after  another  with  the  most  perfect 
accuracy.  At  four  years  he  read  easily^  and  used  to  delight  in 
acting  at  night  the  lesson  of  the  morning.  Before  six  he  had 
read  histories  of  Greece,  Rome,  England,  and  France.  There 
is  still  in  the  possession  of  his  relations  a  j^oem  printed  by  him 
with  a  pencil  before  he  had  learned  to  write,  wnich  he  called 
"The  Mariner's  Return;"  before  seven>  he  wrote  a  prose  nar- 
rative, in  which  he  took  his  hero^  a  peasant  boyi  through  almost 
every  country  in  Europe,  and  ended  by  making  him  "  Prime 
Minister  "  to  Henry  VIII.  The  knowledge  of  history  and  geo- 
graphy displayed  in  this  early  effort  of  his  intellect  are  said  to 
have  been  astonishing.  Soon  after  he  was  eight  years  old  he 
was  sent  to  Dr.  Greenlaw's  school  at  Isleworth,  where  he  con- 
tinued till  he  was  twelve. 

His  genius  at  this  time  displayed  itself  in  poetical  exercises, 
some  of  which,  the  time  at  which  they  were  written  considered, 
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display  extraordinary  merit.  His  master  appreciated  not  only 
the  vast  abilities,  but  the  integrity,  modesty,  and  immoveable 
adherence  to  truth  which  characterized  his  pupil.  In  the  spring 
of  1821  he  was  sent  to  Westminster  School,  where  he  was 
elected^  from  his  merit,  a  member  of  the  foundation.  He  left 
Westminster  in  1823,  and  went  to  the  son  of  his  former  master^ 
the  Rev.  William  Greenlaw,  at  Blackheath,  with  a  view  to  ens- 
tering  the  East  India  Company's  service  as  an  artillery  officer. 
This  design,  fortunately  for  the  English  law,  he  was  persuaded 
to  abandon.  While  there,  it  is  recorded  of  him  that  on  one 
evening  he  wrote  the  Latin  verses  of  the  whole  school.  Thence 
he  was  removed  to  Dublin,  where  he  accepted  a  clerkship  in  the 
treasury,  which  he  held  but  for  a  short  time.  He  entered 
Trinity  College,  Dublin,  in  October,  1828,  where  he  obtained 
a  scholarship  in  1829,  and  the  gold  medal,  the  highest  reward 
fot"  eminence  in  classical  studies,  in  1830. 

While  at  Trinity  College  he  be^an  his  legal  studies.  He  read 
Whild  a  student  there  Blackstone  s  Commentaries  and  Cruise's 
Digest  quite  through,  and  began  Coke  upon  Littleton. 

Me  was  called  to  the  bar,  by  the  Society  of  the  Inner  Temple^ 
on  the  3rd  of  May,  1834,  joined  the  Oxford  circuit  and  went 
the  Hereford  and  Gloucester  sessions,  where,  in  spite  of  his 
leamin?  and  abilities,  he  succeeded  at  first  extremely  well.  His 
speech  in  behalf  of  an  insolvent  attorney,  whom  he  was  specially 
retained  to  defend  before  the  insolvent  comifiissioners  at  Here- 
fotd,  called  forth  from  those  who  heard  it  the  highest  expres- 
sions of  admiration  ;  passages  of  it  were  commonly  quoted  on 
the  circuit,  as  well  for  the  sake  of  the  argument  as  for  the  un- 
common precision  and  energy  of  the  language.  He  succeeded 
also  in  several  desperate  defences  of  prisoners ;  but  whether  dis- 
gusted by  the  incompetence  of  the  tribunal,  or  disheartened  by 
flie  nature  of  the  busmess,  or  called  away  by  other  causes,  being 
moreover  altogether  without  any  local  interest,  he  gradually 
gave  up  his  sessions  and  devoted  himself  to  London  practice,  in 
which  he  was  slowly  but  surely  making  way.  About  this  time 
he  found  leisure  to  compose  his  Treatise  on  Mercantile  Law,' 

'  He  received  the  following  very  gratifying  letter  on  this  suhject,  from  Mr. 
luBtlce  Story : — 
"  Dear  Sir, 

"  It  was  my  intention  to  have  written  to  you  by  the  last  steamer,  and  to  have 
thanked  your  for  your  truly  acceptable  present,  of  a  copy  of  the  second  edition  of 
your  selection  of  leading  cases ;  an  accidental  circumstance  alone  prevented  me 
ftom  accompiishing  my  purpose.  I  beg  now  to  return  you  my  most  sincere 
thanks  for  the  mark  of  your  kindness ;  I  consider  your  work  among  the  most  va- 
luable contributions  to  judicial  literature  which  have  appeared  for  many  years. 
Th6  notes  are  excellent,  and  set  forth  the  leading  principles  of  the  various  cases 
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which  perhaps,  notwithstanding  the  greater  popularity  of  his 
Leading  Cases,  is  the  work  on  which  his  reputation  will  mainly 
rest  ;^  many  of  the  suggestions  it  contains  have  been  adopted  by 
the  judges,  and  are  now  part  of  our  commercial  law.  He  who 
merely  hears  that  in  the  compass  of  an  octavo  volume  the  au- 
thor has  contrived  to  condense  the  entire  system  of  English 
mercantile  law  without  the  omission  of  any  one  material  ingre- 
dient, may  wonder  at  the  capacity  which  at  so  early  an  age 
could  accomplish  so  great  a  work ;  but  he  who  reads  the  work 
itself  and  can  appreciate  the  lucid  method,  the  vast  erudition,  the 
wonderful  power  of  condensation,  the  clear  and  vigorous  dicti<Hi 
of  which  almost  every  page  furnishes  abundant  proofs,  may  be 
for^iyen  if  he  thinks  the  premature  death  of  him  who  wrote  it  a 
national  calamity.  His  '^  Leading  Cases  "  isa  most  valuable  ad- 
dition to  English  jurisprudence.  Instead  of  floundering  on, 
without  aim  and  without  hope  in  the  chaos  of  legal  details, 
the  reader  of  this  admirable  work  is  referred  to  a  few  settled 
principles,  the  history  of  which,  elucidating  the  progress  of  our 
jurisprudence  down  to  the  present  day,  is  clearly  traced  and 
elaborately  commented  upon  in  a  series  of  notes  which  exhibit 
the  rare  union  of  deep  learning  and  powerful  thought,  for  which 
their  author  was  remarkable,  in  the  strongest  light.  This  work 
was  soon  recognized  as  one  of  the  most  valuable  text  books  in 
the  profession,  and  at  once  established  the  reputation  of  its 
author*  * 

About  the  year  1838,  Mr.  Smith  was  appointed  lecturer  to  the 
Incorporated  Law  Society ;  in  the  discharge  of  this  office  he  de- 
liyered  a  series  of  lectures,  which  are  still  remembered  with  ad- 
miration by  those  who  heard  them.  A  copy  of  these  lectures, 
extending  over  a  great  variety  of  subjects,  corrected  by  himself, 
is,  we  believe,  among  his  papers,  and  will  we  hope  be  given  to 
the  profeaiion. 

in  the  most  satisfactory  form,  with  an  accuracy  and  nicety  of  discrimination  everv 
way  honourable  to  yourself  and  to  our  common  profession.    I  know  not,  indeeo, 
if  any  work  can  be  found  which  more  perfectly  accomplishes  the  purpose  of  the 
author.  ••••••• 

"  I  hope  that  your  life  may  long  be  spared,  so  that  you  may  be  enabled  to  de* 
vote  yourself  to  similar  labours  for  the  advancement  of  the  learning  and  honour 
of  the  profession. 

'*  I  pray  you  to  believe  me. 

«  With  the  highest  respect, 

*'  Truly  your  most  obliged  servant, 

•    (Signed)      **  Josbpu  Storv.*' 
"  John  William  Smith,  Esq." 

«  See  in  the  very  last  number  of  Exchequer  Reports,  Mr.  Smithes  opinion  on 
an  important  question  of  mercantile  law  preferred  to  that  of  a  most  able  judg«f 
—Tanner  v.  Scovell,  14  M.  &  W.  37. 
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In  1840,  Mr.  Baron  Alderson,  to  whom  he  was  an  entire 
stranger,  acting  on  those  pure  and  honourable  motives  which  it 
is  to  be  wished  were  always  present  to  those  entrusted  with  the 
distribution  of  patronage,  solely  from  a  sense  of  what  was  due 
to  such  extraordinary  merit,  conferred  on  Mr.  Smith  the  ap- 
pointment of  revising  barrister.  To  this  place  he  was  reap- 
pointed till  the  number  of  these  functionaries  was  curtailed  by 
a  recent  act  of  parliament,  when  the  rule  of  seniority  adopted 
on  the  Oxford  circuit  in  selecting  those  who  were  to  be  retained, 
excluding  him,  he  was  deprived  of  that  situation.  This,  how- 
ever, signified  but  little,  as  he  had  now  acquired  an  ascendancy 
in  his  profession,  so  that  his  rapidly  increasing  business  con- 
tracted his  leisure  hours  within  very  narrow  limits,  and  made 
absolute  recreation  essential  to  his  health.  To  this  important 
consideration  his  friends  never  could  induce  him  to  attend ;  even 
when  the  seeds  of  that  disease  which  ultimately  destroyed  him, 
began  visibly  to  develop  themselves,  he  persevered  in  the  same 
incessant  attention  to  his  ordinary  labours,  without  heeding  their 
advice  and  solicitation. 

He  never  would  abate  any  thing  of  his  assiduity  in  that  pro- 
fession to  which  he  was  about  to  die  a  martyr.  Year  after  year, 
and  month  after  month  the  c6nsequences  of  this  resolution  be- 
came more  apparent,  till  at  last  he  could  deceive  himself  no 
longer,  and  -was  persuaded  that  his  days  were  numbered.  When, 
after  an  interview  with  his  medical  attendant,  a  solemn  com- 
munication on  that  subject  was  made  to  him,  by  the  friend  who 
was  to  him  as  a  brother,  and  whom  he  regarded  with  a  brother's 
love,  he  received  it  with  the  most  unshaken  fortitude.  He 
thanked  him  in  the  most  affectionate  terms  for  this  last  and 
most  trying  proof  of  a  long  and  uninterrupted  friendship,  a 
friendship  which  had  cheered  his  struggles,  had  hailed  his  suc- 
cess, and  now  fulfilled  the  duty  calling  for  all  its  firmness  with 
tenderness  and  fidelity,  announcing  to  him  that  the  grasp  of 
death  was  closing  on  him.  He  beheld  its  approach  with  calm- 
iiess  and  resignation.  He  was  a  firm  believer  in  Christianity, 
and  received  me  sacrament  with  one  of  his  brothers  a  few  days 
before  his  death.  Religious  considerations  had  at  all  times 
occupied  his  thoughts.  His  religion  was  without  any  taint  of 
fanaticism  or  superstition — it  was  founded  on  benevolence  to 
man  and  submission  to  God.  Two  of  his  brothers  were  with 
him  at  his  death,  whicli  took  place  without  a  pang,  on  the  17th 
December,  1846.  His  intellect,  which  the  day  before  he  died, 
had  been  partially  disturbed  by  the  opium  that  had  been  ad- 
ministered to  him,  became  a^ain  unclouded,  and  was  restored 
to  all  its  former  vigour  on  Uie  day  of  his  dissolution,  and  so 
continued  to  the  last. 
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There  seems  to  be  a  considerable  resemblance  between  the 
intellectual  character  of  Mr.  Smith  and  that  of  a  French  jurist, 
who  was  but  a  few  years  his  senior,  and  who,  young  as  he  was, 
had  won  for  himself  before  his  death  a  brilliant  reputatiou. 
Henri  Klimrath  was  the  name  of  this  distinguished  man,  whose 
indefatigable  application,  vast  learning,  clear  and  logical  under- 
standing, and  above  all,  whose  power  of  condensing  into  a  nar- 
row compass,  without  confusion  or  obscurity,  the  stores  of  learn- 
ing: which  it  had  been  the  task  of  his  life  to  accumulate,  will 
often  remind  the  English  lawyer  of  the  subject  of  this  memoir. 
It  is  true  that  Klimrath's  studies  were  of  a  wider  range,  and 
entitled  him  to  that  European  celebrity  which  the  "  ars  qua  in 
as  exit"  of  an  English  lawyer  in  extensive  practice  can  never 
suffer  him  to  attain.  To  trace  the  effect  of  Roman  institutions, 
to  point  out  the  long  struggle  between  the  droit  coutumier  and 
the  Pandects,  to  show  how,  in  conformity  with  the  spirit  of  the 
aee,  the  "  militare  testamentum"  was  converted  by  tne  l^^stes 
of  the  12th  and  13th  centuries  into  the  *'  Testamens  aux  cheva- 
liers" for  the  benefit  of  a  class  which  was  the  chief  element 
of  a  semibarbarous  society — how  the  hostile  ingredients  of  Roman 
severity,  Teutonic  freedom,  gradually  amalgamated  by  the  very 
ignorance  of  those  who  adapted  them  to  each  other — these  are 
inquiries  interesting  not  to  the  inhabitants  of  a  particular  dis- 
trict only,  but  to  all  who  delight  to  trace  the  progress  of  the 
human  mind,  as  exemplified  by  the  different  forms  of  civil  in- 
stitutions. Compared  with  such  Inquiries  as  these,  'disserta- 
tions on  notices  to  quit,  on  trespass  for  mesne  profits,  and  even 
on  the  necessity  of  laying  the  *' scienter"  in  an  action  for  false 
representation,  sink  into  comparative  obscurity. 

But  a  perusal  of  what  has  been  written  by  Mr.  Smith,  even 
on  subjects  so  local,  and  the  interest  belonging  to  which  is 
bounded  to  such  a  narrow  sphere,  will  convince  the  reader,  that 
had  Mr.  Smith'rf  mind  been  turned  to  subjects  of  equal  magni- 
tude and  importance,  he  would  have  mastered  them  with  equal 
facility,  and  rendered  them  equally  intelligible  as  those  by 
which,  from  the  condition  in  which  his  lot  was  cast,  his  attention 
was  occupied  more  exclusively. 

Nor  let  it  be  supposed  that  the  technical  details  of  his  pro- 
fession alone  engrossed  his  thoughts,  that  he  was  the  "  syllaba- 
rum  auceps,"  the  "  leguleius  cautus"  only.  No,  he  had  cast  a 
most  penetrating  glance  on  the  history^  of  the  English  law,  and 
in  the  very,  last  conversation  into  which  the  writer  of  these 
pages  entered  with  him  the  week  before  his  death,  Mr.  Smith 
urged  the  subject  strongly,  and  not  for  the  first  time,  upon  his 
consideration.  Would  indeed  that  he  had  rescued  his  calling 
from  the  just  and  eloquent  vituperation  of  BolingbrokeJ  Would 
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that  he  had  inscribed  his  name  on  so  fair  a  monument!  Would 
that  the  thought  he  delighted  to  express  had  been  realised,  and 
that  the  same  pen  which  has  so  accurately  explained  the  present, 
had  been  allowed  to  write  a  history  of  the  past.  Would  that  it 
had  been  employed  on  a  subject  which  the  abilities  of  him  who 
held  it  were  so  admirably  qualified  to  illustrate  and  unfold  ! 
Tuque  tuis  armis !  nos  te  poteremur,  Achilla ! 

He  had  studied  the  Scotch  law  carefully,  and,  as  his  works 
show,  had  read  many  of  the  most  important  parts  of  the  digest 
with  great  attention.  He  thought  the  Scotch  law  in  many 
respects  superior  to  our  own,  particularly  with  reference  to  the 
system  of  special  pleading,  which  still  exists  among  us  pretty 
much  on  the  same  principle  as  it  did  in  the  days  of  the  Plan- 
tagenets.^  He  used  to  oDserve  that  it  was  absurd  to  make  the 
mere  disclosure  of  the  party's  case  to  his  antagonist  before  any 
actual  collision  in  a  court  of  justice,  a  task  of  greater  difficulty 
and  requiring  a  more  technical  education  than  the  actual  state- 
ment of  it  at  the  crisis  of  trial  and  examination.  He  thought 
the  excessive  technicality  of  our  system  a  serious  evil,  and  a 
great  obstacle  to  the  proper  administration  of  justice.  That  the 
errors  for  which  a  party  cannot  be  responsible,  and  which  are 
totally  beside  the  real  merit  of  his  case,  should  decide  upon  his 
success  or  failure,  substantially,  from  the  expense  of  amendment 
in  almost  all  cases,  and  actually,  in  a  great  many,  appeared  to 
bim  inconsistent  with  the  increasing  exigencies  of  the  age  and 
the  general  progress  of  society.  These  opinions  we  have  quoted 
as  peculiarly  valuable,  because  every  motive  of  interest  would 
have  led  Mr.  Smith  to  rank  himself  among  the  most  determined 
adversaries  of  reformation.  He  could  not  feel  the  mortification 
which  Montesquieu  has  so  well  expressed  when  accounting  for 
his  own  disgust,  ''  Je  voyois  k  des  bStes  I'esprit  qui  me  fuyoit." 
Such  improvements  would  sweep  away  much  of  the  learning 
which  his  days  and  nights  had  been  devoted  to  acquire.  And 
moreover  as  his  understanding  was  one  to  which,  from  its  peculiar 
structure,  as  well  as  from  the  portentous  tenacity  with  which  it 
retained  every  thing  that  it  had  ever  laboured  to  acquire,  the 
crotchets  and  pedantic  refinements  and  awkward  subtilties  of 
the  law  were  less  irksome  than  amusing*  His  memory  was  in- 
deed astonishing.  The  feats  which  he  performed  with  it  were 
almost  incredible.  The  writer  has  heard  him  repeat  successively, 
scene  after  scene,  from  a  French  vaudeville,  the  record  in  an 
action  filling  up  the  &c.s,  and  a  page  from  a  Greek  orator,* 

>  Qsns'  Veniiiidita  Schriften :  JarUprudenz,  vol.  i.  p.  79. 

>  The  passage  is  one  of  the  finest  in  the  Greek  langu^e.it  is  from  that  apeech 
of  iEfichines,  which  the  most  celehrated  effort  of  the  genius  of  Demosthenes  was 
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without  the  least  apparent  difficulty  or  hesitation ;  nor  was  it 
more  comprehensive  than  it  was  accurate — ^it  was  minute  and 
faithful  in  the  least  details,  as  if,  instead  of  being  suddenly 
called  upon  to  answer  all  possible  demands,  it  had  been  expressly 
prepared  for  a  limited  and  particular  purpose.  His  language 
was  always  clear,  vigorous,  abundant,  and,  when  he  chose,  cob* 
cise ;  indeed,  his  power  of  condensing  in  a  narrow  compass  the 
result  of  extensive  research  and  prodigious  labour,  was  one  of 
the  most  striking  qualities  of  his  intellect.  But  it  was  in  ail- 
ment, in  grappling  with  the  topics  put  forward  by  his  antagonist, 
in  arranging  the  competition  of  legal  analogies,  in  marshalling 
facts,  that  his  great  capacity  shone  forth  in  its  full  lustre — then 
did  the  byestander,  who  saw  the  vacant  expression  of  his  coun« 
tenance  almost  announcing  imbecility,  stand  amazed  at  the  close 
and  cogent  argument,  embodied  in  masculine  and  appropriate 
language,  scattering  the  fallacies  with  which  the  question  had 
been  embarrassed  like  clouds  before  the  wind,  and  riveting  link 
after  link  of  the  chain  of  proof,  almost  with  the  severity  of 
mathematical  demonstration. 

He  had  a  very  keen  perception  of  the  ludicrous,  and  was  a 
quick  observer  of  personal  nabits  and  demeanour.  He  read 
works  of  fiction  with  the  greatest  avidity,  and  with  little  dis- 
crimination. Indeed  the  only  way  of  accounting  for  the  eager- 
ness with  which  he  devoured  the  worst  trash  of  circulating 
libraries  was,  that  his  overtasked  mind  found  light  and  easy 
narrative  of  any  kind  a  relaxation.  He  was  an  accurate  clas- 
sical scholar,  and,  unlike  those  who  receive  an  university  edu- 
cation in  this  country,  never  entirely  abandoned  the  study  of 
the  great  writers  of  Greece  and  Rome.  Demosthenes  was  his 
favourite  author,  and  some  fragments  of  translations  from  the 
speech  against  Midias,  and  that  on  the  Chersonese,  were  found 
among  bis  papers.  He  was  intimately  acquainted  with  the 
French  and  Italian  languages,  and  could  read  Spanish  with  fa- 
cility. In  science  he  never  made  any  very  great  advances,  but 
he  had  studied  astronomy  with  much  attention  at  Dublin,  and 
was  well  acquainted  with  those  branches  of  mathematical  know- 
required  to  aoswer,  when,  after  adjuiriiig  the  Athenians  not  to  raise  a  trophy  ^ 
their  own  loss  and  shame,  and  not  to  awaken  in  the  minds  of  their  confederates  the 
recollection  of  their  misfortunes,  he  proceeds,  axx'  lirti^  tm^  o-AfAAo-n  ov  ^ra^tyinff^i, 

TAC  ayB^vvwi,  frftffZmiigiiyuraXKAi  «<^  /xirnfAMfBivorrat  rh  kUvBt^Mv  ( !)  nXaUrraq,  {xirtv- 

Tfoira*  TW  T?«  JxxaJo?  aXiTflfiov  a-rtfafovv.  The  writer  Well  rcmemhers  that  Mr. 
Smith  insisted  particularly  on  the  extraordinary  force  and  beaaty  of  the  iroid 
MrM-tQimrrii;. 
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ledge  which  come  within  the  reach  of  an  academical  education. 
He  was  fond  of  talking  on  metaphysical  subjects^  but  his  reading 
had  not  extended  beyond  Locke.  His  copy  of  the  essay  on  the 
human  understanding  bears  in  every  page  marks  of  diligent  and 
reiterated  perusal.  As  if  to  take  care  that  the  great  intellectual 
powers  which  she  had  lavished  upon  him,  should  be  called  into 
full  activity,  nature  had  combined  them  with  personal  disadvan- 
tages, which  their  utmost  exertion  was  not  more  than  sufficient 
to  overcome.    The  line 

**  ingenium  ingens 
"  Inculto  latet  hoc  sub  corpore," 

described  him.  The  contrast  between  his  mind  and  body  was 
complete.  His  manner  was  listless  and  awkward,  his  counte- 
nance vacant,  his  voice  discordant,  his  figure  puny  and  uncouth, 

^airiQ  KEi  (wcoToi  riva  e/ifuvai  &fpoya  d'avruc* 
Of  these  defects  he  was  himself  painfully  conscious,  and  this 
feeling  occasionally  gave  something  of  a  wayward  and  repulsive 
cast  to  his  demeanour,  which  vanished  on  the  slightest  approach 
to  familiarity. 

He  was  constitutionally  indolent,  and  would  postpone  to  the 
very  last  moment  the  necessity  for  exertion.  But  when  once 
roused,  the  ease  and  dispatch  with  which  he  went  through  the 
heaviest  labour  were  almost  supernatural.  He  could  bend  his 
faculties  exclusively  to  one  object  with  intense  and  uninter- 
rupted energy  for  hours  together,  and  his  power  of  seizing  upon 
and  appreciating  the  really  significant  facts  of  a  case,  was  infe- 
rior to  none  of  his  other  faculties. 

Perhaps  imagination  was  the  quality  in  which  he  was  most 
deficient,  yet  we  have  already  alluded  to  his  juvenile  eflforts, 

Eerformances  assuredly  of  no  vulgar  merit,  and  even  to  the  last 
e  read  and  entered  into  the  spirit  of  poetry,  as  the  translation 
annexed  will  show,  with  no  common  enthusiasm.  But  on  the 
whole  this  quality  had  not  been  equally  cultivated  with  his 
other  powers.  Reason  and  memory  had  encroached  upon  its 
domain.  Enough  of  its  influence,  however,  still  remained  to 
furnish  him  with  an  abundant  source  of  enjoyment.  His  chief 
faults  as  a  companion  were  want  of  vivacity,  and  the  habit  of 
expatiating  too  long  on  a  particular  subject,  but  no  man  was 
ever  more  ready  to  appreciate  in  others  the  qualities  which  he 
was  himself  without;  to  no  man  did  pointed  allusion,  quick 
repartee,  and  graceful  transition  from  one  subject  to  another, 
give  more  visible  and  immediate  pleasure. 

As  if  to  console  others  for  their  inferiority,  it  often  happens 
that  the  moral  q^ualities  of  eminent  men  form  a  humibating 
contrast  to  their  intellectual  endowments.    It  happens  too  fre* 
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auently  that  their  character  is  disfigured  by  some  blot,  which  all 
tne  blaze  of  genius  caunot  obscure.  But  the  (Hends  of  him,  whom 
we  endeavour  to  describe,  had  no  such  errors  to  deplore.  There 
never  existed  a  person  of  stricter  probity,  of  more  ezaet  and 
fastidious  honour,  more  considerate  towards  his  dependants, 
more  steadfiist  in  his  friendships,  liberal  even  to  prodigality, 
where  praise  was  merited,  forbearing  almost  to  a  fault,  where 
censure  was  inevitable.  There  never  existed  a  person  with  a 
quicker  and  more  refined  perception  of  what  was  virtuous  and 
noble,  or  who  despised  more  cordially  all  that  was  sordid  and 
indirect.  Not  in  tne  pages  of  Ariosto  or  of  Calderon  will  there 
be  found  a  character  surpassing — in  courtesy  towards  an  antago- 
nist, in  quick  sensibility  of  honour,  in  scrupulous  regard  for 
truth,  in  chivalrous  disdain  for  all  that  was  crooked  and  insin- 
cere— ^the  deep  and  subtile  lawyer,  to  whom  all  the  dark  wind- 
ings and  recesses  of  chicane,  all  the  intricate  labyrinths  in  which, 
from  the  days  of  the  Plantagenets  to  our  own,  cunning  has 
found  its  haunt,  and  fraud  has  loved  to  shroud  itself — were  open 
and  familiar.  When  the  day  comes,  and  it  cannot  be  a  verv 
distant  one,  in  which  the  law  of  England  is  put  on  a  level  with 
that  of  other  countries,  when  the  Ime  between  the  Iegislati?e 
and  judicial  power  is  more  clearly  and  firmly  drawn,  and  Eng- 
lish jurisprudence  is  no  longer  held  up  by  foreign  jurists,  of 
whatever  country,  as  a  mass  of  confusion  and  inconsistency— 
when,  instead  of^a  chaos  of  perpetually  accumulating  decisions, 
and  acts  of  parliament  which  seem  to  have  been  drawn  up  with 
a  view  to  solve  the  problem  of  spreading  the  least  possible 
portion  of  meaning  over  the  greatest  possible  surfieice  of  words, 
the  student  finds  an  harmonious  whole  embodying  the  result 
of  ancient  wisdom  and  modem  experience — ^when  the  pro- 
ject of  Lord  Bacon  and  the  wish  of  Cromwell,  the  greatest 
philosopher  and  the  greatest  statesman  England  ever  saw,  is 
realised,  and  the  law  of  England  is  exalted  to  the  dignity  of 
a  science— then  when  a  task  is  to  be  completed,  the  accom- 

1>lishment  of  which  will  entitle  those  who  achieve  it  to  the  eve^ 
astinff  gratitude  of  their  country,  long  after  the  miserable 
squabbles  of  party  leaders- are  forgotten — when  great  capacity, 
absolute  command  of  thought,  systematic  and  patient  genius, 
and  almost  unequalled  powers  of  condensation,  combined  with  a 
thorough  knowledge  of  the  English  law  in  all  its  details^  ood  the 
efiTect  of  its  practical  application,  are  qualities  sought  for  and  ap- 
preciated— some  may  be  living  who  recollect  John  Williaoi 
Smith,  and  who,  if  they  knew  and  loved  him,  will  regret  thai  he 
should  not  have  been  permitted  to  ckisi  his  shaie  ia  a  moA  so 
glorious.    But  though  it  has  been  ordered  otherwis»«Hknd  (faoogfa 
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his  country  has  not  derived  the  full  benefit  which  his  extraor- 
dinary talents  might  have  conferred  upon  her — though  he  has 
not  added  to  the  nuu^ber  of  her  great  magistrates  or  contributed 
to  make  public  justice  more  certain  and  attainable,  enough  has 
been  done,  even  in  the  short  space  allotted  to  him^  to  rank  him 
among  the  moa&t  distinguished  of  those  lawyers  who  have  dia*» 
eharjged  the  debt  which  Lord  Baoon  says  is  due  from  every  man 
to  his  pK>f68sion— -enough  has  been  done  to  win  the  respect  of 
the  most  practised  and  vigorous  intellects  in  this  and  other 
oouutries — to  command  the  regret  of  the  learned  and  the  admi- 
mtion  of  the  wise— to  complain  that  more  was  not  granted  would 
be  unreasonable  when  so  much  is  given  but  to  few. 
*'  64  3«  Oay6yTiav  irip  icaroX^^yr*  ^y  aiiao^ 

J.  G.  P. 


EXTRACTS  FROM  THE  MANUSCRIPTS  OF 
J.  W.  SMITH. 

Tasso's  Last  Words. 

''  Adieu  to  the  grief  that  devours, 
Adieu  to  the  rancour  that  sours ; 
To  the  love,  to  the  hate  of  a  tbw, 
To  the  ooldness  of  many,  adieu. 
1^  parting  at  len^h  is  at  hand, 
My  lioiir*giasa  is  drained  of  its  sand ; 
A  moment  and  all  will  be  o'er, 
I  shall  hope,  I  shall  tremble  no  more. 
Well,  well  did  the  spirit  ordain. 
Who  mingled  that  moment  with  pain; 
Too  eager  the  wretched  had  been 
To  escape  from  their  misery's  scene.'^ 

The  following  lines  were  written  as  a  parody  on  Mr.  Ma- 
cautay *s  I^ays  of  Ancient  Rome. 

BmtAOt  moH  A  Manuscript  of  a  Decbassd  Reporter. 
"•♦•♦♦*♦•  *  led  me  to  this  discovery ;  for  I  observed  nu- 
merous traces  in  the  old  reports  and  entries  of  the  use  of  rhythm  in 
the  enunciation  of  legal  doctrines ;  and  pursuing  the  investigation,  I 
at  length  persuaded  myself  (and  what  is  there  ofwhich  a  man  cannot 
persuade  himself  if  he  once  set  his  heart  upon  it),  that  in  the  in&ncy 
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of  English  law  the  business  of  the  court  was  transacted  in  Terse^  or 
at  least  rhythm— sometimes  without^  but  on  grand  and  solemn  occa- 
sions with  the  aid  of  music.  This  practice  seems  to  have  been  in- 
troduced by  the  ecclesiastical  advocates ;  for  in  their  very  early  a^cs 
most  of  the  business  of  the  courts  was  transacted  by  priests,  unib 
were  indeed  the  only  persons  then  in  possession  of  the  learning  and 
qualifications  necessary  to  an  advocate,  and  who^being  accustomed  to 
chaunt  their  masses  and  address  their  saints  in  rh^^m,  must  have 
found  great  convenience  in  chaunting  their  arguments  and  addressing 
their  judges  in  the  same  manner ;  and  indeed  as  the  office  of  chan* 
cellor  was  always,  and  that  of  chief  justiciarj^  veiy  often  filled  by  an 
ecclesiastic,  it  is  probable  that  this  harmonious  mode  of  argument 
received  gi*eat  favour  and  encouragement.  It  probably  declined 
upon  the  mtroduction  of  the  written  pleadings,  and  received  its  death- 
blow at  the  period  of  the  Reformation.  There  is  abundant  proof, 
however,  that  it  was  resorted  to  not  very  long  before,  and  possibly 
even  after  that  event ;  for  instance.  Lord  Coke  tells  us  that '  Belknap 
was  exiled  into  Gascony  till  he  should  obtain  the  king's  favour;' 
and  in  the  1st  Institute,  folio  132,  he  informs  us  that  the  wife  of  Sir 
Robert  Belknap,  one  of  the  justices  of  the  common  pleas,  who  was 
exiled  or  banished  bevond  sea,  did  sue  a  writ  in  her  own  name  with- 
out her  husband,  he  being  alive;  whereof  one  (evidently  one  of  the 
judges  before  whom  it  was  brought)  said — 

'  Ecce  modo  rairum  quod  fcemina  fert  breve  re^s, 
'  Non  nominando  virum  conjunctum  robore  legis/ 

*^  The  fact  that  very  many  fundamental  principles  of  law  are  to  be 
found  expressed  in  monkish  rhythm  upon  the  earliest  occasions  on 
which  they  occur  in  onr  books  at  all,  is  strong  to  show  that  this  and 
no  other  was  the  shape  in  which  they  were  originally  laid  down  by 
the  judges.  Exam[iles  of  this  are  almost  numberless ;  for  instance — 
*  Sponte  virum  mulier  fugiens  et  adultera  facta 

Dote  su&  careat,  nisi  sponsi  sponte  retracta. 

Lex  plus  laudatur  c^uando  ratione  probatur.' 
And  that  this  sort  of  monkish  rhythm  was  chaunted,  not  spoken, 
seems  almost  too  clear  for  argument.  Indeed  the  word  '  counters ' 
applied  to  serjeants-at-law  is  probably  a  corruption  of  chaunters  or 
cnanteurs,  for  why  should  they  have  been  called  counters  from  the 
court  rather  than  pleaders  from  the  plea,  whereas  the  utility  of  the 
term  chaunters  is  obvious,  inasmuch  as  it  expressed  the  right  which 
they  enioyed  to  chaunt  beforo  the  court,  while  the  apprentices  were 

Erobably  restricted  to  the  task  of  accompanying  them  on  dulcimerB, 
autboys  and  other  instruments  of  music  then  m  use  ?  Bu,t  on  this 
subject  we  have  direct  evidence,  for  Littleton  tells  us  that  upon  one 
occasion  '  Le  grand  Assise  chaunta  par  le  Plaintife.' 

"  It  was  extremely  natural  that  ever  after  these  musical  and  poeti- 
cal discussions  had  been  discontinued  some  specimens  of  extraordi- 
nary repute  should  have  survived,  should  have  been  chaunted  by 
the  stuaent  in  their  halls  at  the  inns  of  chancery,  and  by  the  barris- 
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ters  and  Serjeants  at  those  great  solemnities  in  which  they  and  the 
jadges  danced  before  the  chancellor  or  keeper  of  the  great  seal. 
Jdany  were  doubtless  committed  to  writing,  and  were  destroyed 
upon  that  lamentable  occasion  when  Jack  Cade's  followers  broke 
into  the  Temple  and  burned  all  the  books  and  monuments  collected 
there.  The  following  attempt  to  restore  certain  of  these  ku^s  of  an* 
dent  law  is  conceiveo,  as  the  original,  lays  themselves  probably  were, 
pardy  in  bad  Englisti;  partly  in  dog  Latin. 

Lay  ov  Gascoione  Justice. 

Ghaunted  by  Cooke  and  Coke,  Serjeants,  and  Plowden,  ApprenticCj 
in  the  Hall  of  Serjeants'  Inn,  a.d.  15—. 

King  Henry  the  Fourth 

Was  a  monarch  of  worth. 
But  the  eldest  son  of  his  loins 

Was  a  profligate  lad, 

Who  kept  company  bad, 
Jack  FalstaflP,  Peto,  and  Poins. 

And  while  the  good  king 

Caused  felons  to  swing, 
And  guarded  each  alley  and  byeway, 

The  prince  his  son 

Considered  it  fun 
To  rob  in  his  governor's  highway. 

And  while  Henry  the  Great, 

For  the  good  of  the  state, 
Was  deprivingr  himself  of  his  sleep, 

His  son  and  fat  Jack 

Were  guzzling  burnt  sack 
At  the  Boar's  Head  in  Eastcheap. 

Where  lo  and  behold. 

To  him  it  was  told. 
There's  a  carl  on  the  road  from  Dover, 

Whose  podcets  enfold 

Ab  mucn  silver  and  gold 
As  would  blow  us  all  out  twice  over. 

Then  straightway  rose  the  noble  prince. 

And  lustily  cried  he, 
Now  who  will  stand  on  either  hand, 

And  take  this  purse  with  me. 

Then  up  rose  filching  Peto^ 

Of  Newgate  blood  was  he, 
I  will  cry  stand,  on  thy  right  hand. 

And  take  the  purse  with  thee. 
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And  up  roBe  Poing  the  footpad. 

Of  Tybam  race  was  he, 
I  will  abide  bj  thy  left  side, 

And  take  this  parse  with  thee. 
Then  straightway  forth  to  Shooter's  Hill 

Wended  the  dauntless  three. 

Soon  as  the  deed  of  dole  was  done, 
The  neighbours  shouted  fle ! 

And  8trai|ht  they  to  the  sheriff  run, 
And  raise  the  hue  and  ory^ 

Catch  me  the  rogues,  the  sheriff  cried, 

They're  fhilt  for  Tyburn  tree  j 
Now  ride  and  rUn,  now  run  and  ride, 

For  arrant  knaves  they  be. 
Heay'n  save  them,  quoth  Jack  PalstadTi 

And  send  them  safe  to  town. 
For  such  a  yaliant  deed  has  ne  ef 

Been  done  by  lord  or  lown. 

Now  swiftly  run  the  co^stables, 
With  oilskin  hats  and  capes, 

They  caught  the  prince,— but  let  him  go 
W  ith  many  bows  und  scrapes. 

He  tipped  them  each  a  noble, 
Sam  they  'tis  nobly  done, 

We're  sure  your  royal  highness  must 
Have  stopped  the  man  m  Am. 

They  next  caught  Poins  the  footpad, 
Who  tipped  them  half-a-crown, 

Thev  took  ^^— and  in  custody 
They  took  him  up  to  town. 

That  very  day  a  learned  judge 
Was  seated  on  the  bench, 

Who  loved  a  bite,  and  loved  a  sup, 
And  hated  not  a  wenoh* 

Gascoigne,  Chief  Justice,  wad  his  name, 

A  venerable  wight, 
Yclep'd  from  wine  or  Gascony, 

In  which  he  took  delight. 

His  Judgments  in  the  year  books 
With  profit  you  may  read. 

They're  shorter  than  his  beard— for  that 
Was  very  long  indeed. 

This  grave  and  learned  justice  was 

Presiding  at  the  Bailey, 
Then  called  the  New,  but  now  the  Old, 

And  growing  older  daily* 


John  WiUiam  Smith,  Etq.  191 

When  Poin8  he  spied-^HO|  ho  I  he  oriad^ 

The  caitiff  hither  brings 
We'll  haye  a  quick  deliveranoe 
Betwixt  him  and  the  king. 

And  sooth  he  said^  for  justice  sped 

In  those  days  at  a  rate, 
Which  now  'twere  vain  to  seek  to  gttin 

In  matters  small  or  great. 

No  tribe  with  rusty  camlet  gowns, 

And  shabby  horsehair  wigs, 
Harangued  the  upper  gallery 

In  favour  of  the  prigs. 

No  troops  of  venal  witnesses^ 

Inured  to  perjury, 
Were  ever  brought,  by  knaves  who  sought^ 

To  prove  an  tulbi. 

The  speedy  arm  of  justice 

Waa  never  known  to  fkil ; 
The  gaol  supplied  the  gallows, 

The  gallows  thinned  the  gaol. 

And  sundry  wise  precautions, 

The  sages  of  the  law 
Discreetly  framed,  whereby  they  aimed 

To  keep  the  rogues  in  awe. 

For  lest  some  sturdy  criminal 

False  witnesses  should  brine — 
His  witnesses  were  not  allowea 

To  swear  to  any  thing. 

And  lest  his  wily  advocate^ 

The  court  should  overreach — 
His  advocate  was  not  allowed 

The  privilege  of  speech. 

Tet  such  was  the  humanity 

And  wisdom  of  the  law  1 
That  if  in  his  indictment  there 

Appeared  to  be  a  flaw. 

The  court  assigned  him  counsellors 

To  argue  on  the  doubt, 
Provided,  he  himself  had  first 

Contrived  to  point  it  out. 

Yet  lest  their  mildness  should  perchance 

Be  craftily  abused. 
To  show  him  the  indictment  they 

Most  sturdily  refused. 
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But  still  that  he  might  understand 
The  nature  of  the  charge^ 

The  same  was  in  the  Latm  tongue 
Read  out  to  him  at  large. 

T  was  thus  the  law  kept  rogues  at  awe. 
Grave  honest  men  protection. 

And  justly  famed,  by  all  was  named, 
Ofwisaom  the  perfection. 

But  now  the  case  is  different, 
The  rogues  are  getting  bold — 

It  was  not  so,  some  time  ag 
In  those  good  days  of  old 


Mr.  Smith's  will  begins  in  the  following  very  characteristic 
manner : — 

'^  In  the  name  of  Grod,  Amen, 

« I,  John  WiUiam  Smith,  of  the  Inner  Temple,  Esquire,  Barrister 
at  Law,  being  minded  to  make  my  last  will  and  testament  before  the 
act  passed  in  the  first  year  of  the  reign  of  her  present  Majesty 

Srhom  God  long  preserve),  entitled  ^  An  Act  for  the  amendment  of 
e  Law  with  respect  to  Wills,'  shall  have  come  into  operation,  do 
make  this,  my  last  will  and  testament,  that  is  to  say  :•  — 

"  I  give  and  bequeath  all  the  personal  property  of  what  nature  or 
kind  soever,  of  which  I  may  die  possessea,  to  my  good  friends, 
Henry  Singer  Keating  and  Thomas  Braithwaite,  Esquires,  Barristers 
at  Law,  whom  I  hereby  constitute  executors  of  this  my  will,  &c." 

Mr.  Smith  left  a  recjuest  that  he  might  be  buried  in  the  Temple 
church  yard.  With  this  raqvLest  it  was  impossible  for  the  benchers, 
without  rescinding  a  resolution  ado{>ted  on  very  sufficient  grounds, 
to  comply.  But  in  the  most  becoming  manner  thev  communicated 
the  pleasure  they  felt  in  assenting  to  the  request  of  ^r.  Smith's  ex- 
ecutors that  a  tablet  should  be  erected  to  his  memory  in  the  Temple 
church. 


The  following  jeu  d esprit  was  written  by  Mr.  Smith  while 
sitting  in  court,  to  commemorate  the  destruction  of  a  pig  by 
Lord  Chief  Justice  Tindal.  The  learned  Judge's  carriage  nar- 
rowly escaped  an  overthrow ;  both  his  leaders  were  flung  down, 
and  he  was  obliged  to  scramble  out  of  his  chaise  with  great  pre- 
cipitation. When  another  gentleman  and  the  writer  came  up 
to  him,  they  found  the  learned  lord  attacked  by  a  most  clamorous 
and  importunate  suitor  demanding,  femineo  ululatu,  compen- 
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sation  for  her  pig,  long  before  the  postillion  was  extricated  from 
his  fallen  horses : — 

Nuper  ad  Salopianiy 

Castts  heu  deflendi 
Preebu^re  copiam 

Carminis  condendr, 
Jndice  doctissimo, 

Pro^M)  ripam  YiOiB, 
Solo  iniquisBJOiOy 

Strato  de  cabailiB. 
Ibat  Uriconium, 

Sedeos  in  quadri^ 
Carmen  cum  Mseonium 

Recitans  in  big& 
Adoorrebat  Phiflimore 

literarom  oatusi 
Ejus  at  postilio 

LffiYum  vio  latus 
Turpiter  des^ruit, 

Debitamque  sortem 
3i  haberety  meruit. 

Ter  quaterque  mortem, 
Discurrebant  judicis 

Equi  sic  coacti. 
Accidebat  rudis  his 

Casus,  namque  fracti 
Modis  heu  miserrimis 

Miseri  fiierunt, 
Proni  cum  asperimi^ 

Saris  ceciderunt. 
Valde  caru9  yillico 

Stabat  joxta  porcus, 
Cuius  membra  illico 

Occupavit  Orcus— 
Povit  corpus  gremio 

Anus,  nee  damorum 
Finis,  donee  premio, 

XL  solidorum 
Suasa,  paeem  coluit. 

Animal  infaustum, 
Comedenwue,  Toluit 

Cerevisi  naustum. 
Talium,  tantorum  et 

Casuum  experti — 
Reeinse,  natonmiy  et 

Principis  Alberti^ 
Quorum  sub  auspiciis 

Vitas  transigamus, 
Sortibus  propitiis, 

Gloriam  cantamus. 

VOL.  lY.  KO.  VI.  0 
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EQUITY. 

DECISION  OF  THE  ECCLESIASTICAL  COURT,  UPON 
QUESTIONS  WITHIN  ITS  JURISDICTION,  CON- 
CLUSIVE. 

Barbs  v.  Jackson,  1  Phillips,  582,  and  2  Y.  &  Col.,  Chan.  Cases,  585. 

This  case  has  finally  settled,  that  if  the  sentence  of  an  Eccle- 
siastical Court,  in  a  suit  for  administration,  turns  upon  the  ques- 
tion which  of  the  parties  is  the  next  of  kin  to  the  intestate,  that 
sentence  is  conclusive  upon  that  question  in  a  subsequent  suit  for 
distribution  in  the  Court  of  Chancery.  Until  the  present  deci- 
sion, and  the  complete  review  of  the  cases  contained  in  Lord 
Lyndhurst's  judgment,  it  was  assumed  that  there  was  some  con- 
flict of  authority,  and  Vice-Chancellor  Knight  Bruce  had  held 
that  it  was  competent  to  show,  in  a  suit  in  Chancery  against  the 
administrator  for  distribution  of  the  assets  of  the  intestate,  that  the 
{>erson  to  whom  administration  had  been  granted  by  the  Ecclesias- 
tical Court  as  next  of  kin  of  the  intestate  was  not  in  fact  such  next 
of  kin,  and  to  hold  him  a  trustee  for  the  plaintiff  who  claimed  to 
be  nearer  of  kin.  That  decision  went  far  to  abrogate  the  rule  that 
the  sentence  of  a  court  of  competent  iurisdiction  is  conclusive. 

The  facts  were  these;  H.  M.  Smitn  died  unmarried  and  intea« 
tate,  and  a  suit  was  instituted  in  the  Prero^tive  Court  for  ad- 
ministration. Jackson,  the  defendant  in  this  suit,  claimed  as 
second-cousin  and  next  of  kin  of  the  intestate,  while  Mrs.  Bans, 
the  plaintiff,  claimed  as  her  niece  and  next  of  kin.  The  Question 
turned  upon  the  le^timacy  of  the  plaintiff's  father,  and  the  Pre- 
ro^tlve  Court  decided  in  favour  of  the  defendant  Jackson,  to 
whom  letters  of  administration  were  granted.  In  the  present^uit 
Mrs.  Barrs  claimed  the  residuary  estate  as  niece  and  next  of  kin 
of  the  intestate.  The  defendant  by  his  answer  insisted  that  the 
c^uestion  in  issue  in  Chancery  was  the  sole  question  in  the  Eccle- 
siastical Court,  which  was  there  decided  in  his  favour,  and  that 
the  point  having  been  so  decided  between  the  same  parties,  that 
decision  was  conclusive. 

The  Vice-Chancellor  held  that  decision  not  to  be  conclusive, 
and  directed  an  issue. 

It  was  insisted  on  the  behalf  of  the  defendant,  both  before  the 
Vice-Chancellor  and  on  the  appeal,  that  the  very  point  bad  been 
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decided  by  the  House  of  Lords  in  1776  in  the  case  of  Bouchier  ». 
Taylor,  4  Brown's  Par.  Cas.  708. 

Lord  Lyndhurst  in  giving  judgment,  after  stating  the  facts  of 
the  case  in  Bouchier  t;.  Taylor,  said,  "  on  the  argument  there 
were  two  points  in  controversy ;  first,  whether  the  sentence  was 
conclusive ;  and,  secondly,  if  it  was  not,  what  was  the  effect  of 
certain  special  circumstances.  The  Lord  Keeper  Henley  directed 
an  issue,  and  Lord  Chancellor  Bathurst  on  appeal  affirmed  that 
decision,  only  varying  the  form  of  the  issue.  An  appeal  was  carried 
to  the  House  of  Lords  whilst  Lord  Bathurst  himself  sat  there  as 
Chancellor.  Lord  Mansfield  was  present;  the  case  was  elaborately 
argued,  and  the  result  was,  that  the  House  of  Lords  reversed  the 
decision  of  the  Lord  Chancellor  in  his  presence.  If  therefore,  in 
that  case  this  point  was  raised  and  decided,  that  decision  con^ 
dudes  the  question  as  far  as  this  Court  is  concerned.  It  was 
said,  however,  that  nothing  appeared  in  the  order  of  the  House  of 
Lords  to  show  on  what  ground  it  proceeded ;  that  it  was  a  mere 
judgment  of  reversal.  It  is  only  by  looking  at  what  falls  from 
the  Lords,  in  moving  the  judgment,  that  you  collect  what  are  the 
precise  grounds  of  the  decision.  Now  at  that  time  there  were  no 
reports  of  proceedings  in  the  House  of  Lords.  Mr.  Brown  coU 
lected  and  abstracted  the  appeal  cases  decided  there,  and  his 
report  is  nothing  more  than  an  abstract.  Therefore  if  it  rested 
on  Mr.  Browns  report,  it  would  be  difficult  to  say  on  what 
ground  the  judgment  in  question  proceeded ;  but  we  happen, 
from  another  source,  to  have  a  very  distinct  account  of  what 
passed,  from  which  it  appears  that  the  House  of  Lords  decided 
the  case  upon  both  grounds.  For  that  we  need  no  better  autho- 
rity than  the  evidence  of  Mr.  Hargrave.  He  was  counsel  in  the 
cause ;  he  drew  the  case  for  the  appellant,  and  he  was  present  at 
the  argument  and  judgment.  In  his  Law  Tracts^  p.  473,  after 
stating  that  two  points  were  made — one  being,  whether  the  sen* 
tence  of  the  Ecclesiastical  Court  was  not  conclusive ;  the  other, 
whetheir  the  special  circumstances  of  the  case  did  not  make  an 
issue  improper— he  goes  on  to  say,  that  "  on  the  bearing  the  de- 
cree was  reversed  upon  both  grounds  without  the  least  opposition 
by  the  Lord  Chancellor  or  any  other  lord ;  and  Lord  Mansfield, 
who  was  the  only  speaker  on  the  subject,  in  his  reasons  against 
the  decree  was  clear  that  the  sentence  was  conclusive,  notwith- 
standing the  difference  in  point  of  objects  between  the  two  suits ; 
and  thattheCourtof  Chancery,  in  exercising  its  concurrent  juris- 
diction as  to  distribution,  was  concluded  by  the  sentence  of  the 
spiritual  court  in  granting  administration,  and  not  at  liberty  to 
re-examine  the  points  decided  in  the  exercise  of  that  peculiar 
jarisdiction/'    In  that  case,  as  in  this,  the  suits  were  for  different 

o2 
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objects ;  oDe  was  for  administration,  the  other  for  distribution ; 
but  the  fact  had  been  in  issue  between  the  same  parties,  and  had 
been  decided  between  the  same  parties.  It  appears,  therefore, 
from  Mr.  Hargrave's  account  that  in  the  House  of  Lords  the  case 
of  Bouchier  t?.  Taylor,  which  was  exactly  similar  to  the  present, 
was  decided  on  that  as  one  of  the  two  erounds  taken  by  the  ap-> 
pellant;  and  if  I  am  satisfied  that  Mr.  Hargrave's  representation 
of  what  passed  is  correct,  and  I  have  no  reason  whatever  to  doubt 
it,  I  am  bound  by  that  decision." 

It  had  been  said  for  the  plaintiff  that  a  contrary  opinion  had 
been  expressed  by  the  judges  in  the  House  of  Lords  in  the 
Duchess  of  Kingston's  case,  20  Howell's  State  Trials,  355,  sub* 
se^uently  to  the  decision  in  Bouchier  t;.  Taylor ;  but  his  Lord-* 
ship  remarked  that  **  no  opinion  expressed  by  the  judges  in  the 
House  of  Lords  can  be  put  in  competition  with  a  decision  of  that 
House,  except  so  far  as  it  is  adopted  by  them."  And  upon  an 
examination  of  the  opinion  of  the  judges  as  delivered  by  Chief 
Justice  De  Grey,  there  is  nothing  in  it  at  variance  with  the  deci* 
sion  in  Bouchier  v.  Taylor;  for  the  ground  of  their  decision  in  the 
Duchess  of  Kingston's  case  was  tnat  the  two  {sroceedin^  were 
between  different  parties.  And  before  the  decision  in  Bouchier 
V,  Taylor  the  same  principle  had  been  laid  down  by  Lord  Hard- 
wicke  in  Thomas  r.  Kettericke,  1  Yes.  sen.  333.  His  Lordship 
also  said,  *^  I  have  informed  myself  by  communication  with  one 
of  the  highest  authorities  on  this  subject,  that  that  decision  as  to 
the  fact  m  the  Prerogative  Court,  in  a  suit  for  administration, 
being  unappealed  from,  would,  if  the  suit  for  distribution  had 
been  instituted  in  the  Ecclesiastical  Court,  have  been  conclusive ; 
and  if  it  is  conclusive  there  it  oucht  to  be  conclusive  here.'' 

Blackam's  case,  1  Salkeld,  291,  before  Lord  Holt,  had  been 
referred  to  as  leading  to  a  contrary  conclusion ;  it  appeared  ^'  to 
run  in  the  same  direction."  The  principle  of  the  decision  in  that 
case  was,  that  matters  directly  put  in  issue  and  decided  between 
the  same  parties  are  conclusive ;  but  not  matters  that  are  only  to 
be  inferred  from  the  judgment.  And  it  seems  that  Lord  Mans- 
field relied  on  that  case  in  moving  the  judgment  of  the  House  of 
of  Lords  in  Bouchier  v*  Taylor.  '<  The  doctrine  of  Lord  Holt," 
says  Mr.  Hargrave,  ^'  in  Blakam's  case  was  cited,  and  Lord 
Mansfield  read  Lord  Holt's  words  out  of  Salkeld  as  the  ^und 
of  his  own  opinion."  There  was,  in  fact,  therefore  no  conflict  of 
authority,  and  Lord  Lyndhurst,  '*  without  entering  into  any  of  the 

Seneral  arguments"  in  the  principal  case,  held  that  he  was  bound 
y  the  decision  of  the  House  of  Lords  in  Bouchier  v.  Taylor,  and 
that  the  appeal  from  the  decision  of  the  Vice-Cfaanoellor  mast  be 
allowed. 
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This  judgment  puts  the  doctrine  of  the  conclusiveness  of  a  de- 
cision by  the  Ecclesiastical  Court  on  a  distinct  and  settled  founda- 
tion, and  its  reasoning  is  entirely  satisfactory. 

And  even  a  charge  of  fraud  in  obtaining  a  will  is  no  sufficient 
ground  to  impeach  the  probate  in  the  Court  of  Chancery.  That 
18  distinctly  laid  down  by  Lord  Redesdale  in  his  treatise  on  Equity 
Pleading,  but  then  he  adds,  <^  that  where  the  fraud  practised  has 
not  gone  to  the  whole  will,  but  only  to  some  particular  clause,  or 
if  fraud  has  been  practised  to  obtain  the  next  of  kin  to  the  probate, 
the  courts  of  equity  have  laid  hold  of  these  circumstances  to  de- 
clare the  executor  a  trustee  for  the  next  of  kin."  And  accord-^ 
ingly  in  the  recent  case  of  Allen  v.  Macpherson,  where  a  testator 
having  bequeathed  a  legacy  to  the  plaintiff  find  made  Susannah 
Evans  his  residuary  legatee,  afterwai^ds  executed  several  codicils, 
by  which  he  gave  to  tne  plaintiff  further  legacies  and  one-fourth 
Bnare  of  his  residuary  estate,  and  subsequently  executed  another 
codicil  by  which  he  revoked  all  former  bequests  to  the  plaintiff, 
giving  him  a  small  annuity  in  lieu  thereof,  and  at  the  same  time 
made  a  reduction  in  the  legacies  previously  given  to  the  plaintifi's 
relations.  Lord  Langdale,  Master  of  the  Rolls,  overruled  a 
general  demurrer  to  a  bill  by  the  plaintiff  (the  will  and  codicils 
having  been  admitted  to  probate  after  litigation  in  the  Ecclesias- 
tical court)  alleging  that  the  testator  had  been  induced  to  make 
the  last  codicil  solely  through  false  and  fraudulent  representations 
which  had  been  made  against  the  plaintiff's  character  at  the  in- 
stance of  Susannah  Evans ;  and  that  in  the  Ecclesiastical  Court 
he  had  not  been  permitted  to  take  any  objection  to  the  codicil, 
except  such  as  went  to  the  validity  of  the  whole  instrument,  and 
praying  therefore  that  the  executors  might  be  declared  trustees 
for  him  for  the  amount  of  the  bequests  revoked  by  diat  codicil. 

Upon  appeal,  however,  to  the  Lord  Chancellor,  Lord  Lynd*^ 
harst,  the  decision  of  the  Master  of  the  Rolls  was  reversed,  his 
Lordship  holding  that  the  court  had  no  jurisdiction.  In  givine 
judgment  Lord  Lyndhurst,  pursuing  the  same  reasoning  which 
Ve  afterwards  used  in  Barrs  r.  Jacksoui  said,  ''  The  same  objec* 
tion  of  fraud,  founded  upon  the  same  facts,  was  made  in  the 
Ecclesiastical  Court  upon  the  application  for  probate.  It  did 
not,  however,  prevail.  This  then  is  in  substance  an  attempt  to  > 
review  the  proceedings  in  that  court ;  for  a  sufficient  case  of  imposi- 
tion and  fraud  practised  on  the  testator  would  have  been  a  sround 
for  refusing  the  probate/*  After  examining  the  cases  of  &grave 
V.  Kirwan,  1  Beatty,  157 ;  Kennell  v.  Abbott,  4  Vesey,  802 ;  Mar^ 
riot  V.  Marriot,  Strange,  666  and  Gilbert's  Reports,  203,  which 
had  been  cited  in  support  of  the  decision  at  the  Rolls,  and  to  the 
last  of  which  Lord  Kedesdale's  treatise  as  an  authority  for  the 
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exception  to  the  general  rule.  Lord  Lyndhurst  said  that  in  none 
of  those  cases  would  the  Ecclesiastical  Court  be  competent  to 
afford  relief.  .  He  also  noticed  Plume  o.  BeaJe,  1  P.  Wms.  188; 
Barnsley  v.  Powel,  1  Yes.  sen.  284,  and  Meadows  t;.  Duchess  of 
Kingston,  Ambler,  762,  as  recognising  the  distinction  that  ^'  fraud, 
not  upon  the  testator' — for  tnat  must  be  determined  by  the 
Ecclesiastical  Court — *'  but  upon  the  person  disinherited  thereby, 
might  be  the  subject  of  inquiry  in  this  court."  And  he  added, 
''  But  the  case  which  has  the  closest  resemblance  to  this  is 
Kerrick  t^.  Bransby,  7  Bro.  Par.  Cas.  437,  decided  in  the  House 
of  Lords.  It  was  allegedi  in  that  case,  that  the  will  had  been 
obtained  by  fraud  and  imposition  practised  on  the  testator ;  and 
the  Chancellor,  Lord  Macclesfield,  was  of  that  opinion,  and  pro- 
nounced a  decree,  the  effect  of  which  was  to  deprive  the  legatee 
of  all  benefit  under  it  It  is  true  that  the  prayer  of  the  bill  was, 
that  the  will  might  be  cancelled  :  but  the  decree  did  not  do  more 
than  direct  the  legatee  to  account  for  the  testator's  personal 
estate,  and  that  what  should  appear  to  be  in  his  hands  snould  be 
paid  over  to  the  plaintiff,  and  that,  if  necessary,  the  plaintiff 
should  be  at  liberty  to  use  the  legatee's  name  to  get  in  the  debts, 
or  other  personal  estate  of  the  testator;  in  substance  declaring 
him  a  trustee  for  the  plaintiff.  But  this  judgment  was  reversed 
on  appeal  in  the  House  of  Lords.  It  was  suggested  at  the  bar, 
upon  the  argument  in  the  present  case,  that  the  decree  might 
perhaps  have  been  reversed  on  the  merits.  That,  however,  has 
not  been  the  understanding  of  the  profession,  and  Lord  Hard- 
wicke,  who.  was  probably  acquainted  with  the  history  of  the  case, 
expressly  states,  in  Barnsley  v,  Powel,  that  it  was  decided  on  the 
question  of  jurisdiction.  Lord  Eldon  also,  in  Exparte  Fearon, 
observes  that  it  was  determined  in  Kerrick  r.  Bransby,  6  Yes. 
633,  that  this  court  could  not  take  any  cognizance  of  wills  of  per- 
sonal estate  as  to  matters  of  fraud.  On  authority,  therefore,  as 
as  well  as  on  principle,  the  demurrer  was  proper,  and  ought  to 
have  been  sustained."  These  cases  together  show  that  the  sen- 
tence of  the  Ecclesiastical  Court  upon  matters  within  its  peculiar 
jurisdiction  with  regard  to  the  right  to  administration  or  probate, 
are  absolutely  conclusive,  and  that  such  matters  cannot  be  again 
litigated  in  another  form  in  the  Court  of  Chancery ;  and  that  the 
instances  in  which  an  executor  or  le^tee  had  been  declared 
a  trustee  were  such  as  could  be  no  infringement  upon  the  eccle- 
siastical jurisdiction,  and  where  it  would  be  incompetent  to  afford 
relief.  These  cases  may  be  noted  in  Mitford's  Treatise  on  Equity 
Pleading,  4th  edition,  by  Jeremy,  p.  257. 
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LANDLORD  AND  TENANT— USE  AND  OCCUPATION. 

WiNTERBOTHAM  and  otbers  v.  Inqham,  Law  Journ.  vol.  xiv. 
(N.8.)Q.  B.  p.298. 

Tbe  action  for  use  and  occupation  is  a  species  of  remedy  so  con- 
venient in  its  form,  and  so  well  calculated  to  meet  a  variety  of 
circumstances  where  in  justice  and  equity  a  claim  for  compen- 
sation for  the  use  of  lands  arises,  that  the  courts  have  in  general 
felt  a  strong  inclination  to  give  it  an  extended  application.  If, 
in  point  of  fact,  there  is  an  ownership  on  the  one  nand,  and  an 
occupation  on  the  other,  we  find  them  disposed  to  hold  that  it 
should  be  liberally  applied,  because  it  may  turn  out  to  be  a 
party's  only  remedy.  In  effect,  an  action  for  use  and  occupa- 
tion may  arise  from  a  mere  waiver  of  a  tort,  or  simply  letting 
into  possession.  (Per  Patteson,  J.,  in  Church  v.  Imperial  Gas 
Light  and  Coke  Company,  6  Ad.  &  E.  854.)  But  in  the  prin- 
cipal case  the  court  denied  the  applicability  of  this  doctrine 
under  the  circumstances  which  will  be  just  now  stated  ;  and  the 
nature  and  extent  of  the  restriction  to  which  it  is  there  sub- 
jected it  will  be  our  present  task  to  explain  to  our  readers. 

The  important  question  there  came  before  the  court,  whether 
one  who  contracts  for  the  purchase  of  landed  property,  but  is 
prevented  from  completing  the  purchase  by  the  vendor  failing 
to  make  a  good  title,  is  liable  to  the  latter  in  an  action  for  use 
and  occupation,  in  respect  of  the  time  of  his  holding  in  expec- 
tation that  such  good  title  would  be  made  and  the  purcnase 
would  be  completed.  Here  it  is  clear  there  is  an  ownership  on 
the  one  hand,  and  an  occupation  on  the  other,  was  the  court 
therefore  to  imply  a  promise  to  pay  reasonable  rent  ? 

The  authorities  upon  this  point  previous  to  the  principal  case 
are  by  no  means  decisive.  Allusion  to  it  is  first  met  with  in 
Hearn  v.  Tomlin  (Peake,  N.  P.  C.  182),  where  Lord  Kenyon 
ruled,  on  a  purchase  being  defeated  by  the  want  of  a  title, 
nothing  coula  be  recovered  by  the  vendor  in  this  form  of  action ; 
but  then  his  lordship  expressly  limited  that  position  to  the  case 
where  the  occupation  of  the  premises  was  not  beneficial.  In 
Kirtland  r.  Paunsett  (2  Taunt.  145),  the  Court  of  Common 
Pleas  seems  to  have  been  of  opinion  that  if  a  purchaser  takes 
possession  of  premises  under  a  contract  of  sale  which  fails  to  be 
completed  on  account  of  a  defect  in  the  vendor's  title,  the 
vendor  could  not  in  any  case  recover  rent  for  the  period  of  the 
purchaser's  possession,  upon  an  implied  contract  for  use  and 
occupation.  They  did  not  however  decide  the  point,  their  judg- 
ment mainly  proceeding  on  the  fact  of  the  defendant  having 


200  Not^  of  Leading  Cases. 

paid  the  whole  purchase  money  at  the  time  of  the  contract,  the 
interest  of  which  they  considered  as  a  sufficient  compensation 
for  the  use  which  the  defendant  had  of  the  premises  In  Hall 
V.  Vaughan  (6  Price,  167),  both  these  cases  were  cited,  and  the 
court  intimated  an  opinion  that  the  vendor  might,  in  cases 
where  the  contract  went  oiF  without  fault  on  his  part,  and  the 
occupation  had  been  beneficial  to  the  vendee,  recover  a  com* 
pensation  for  such  occupation  in  this  form  of  action  :  but  then, 
again,  such  were  the  peculiar  circumstances  of  that  case  that 
the  court  threw  out  this  opinion  by  way  of  illustration  only, 
and  it  certainly  is  not  the  real  question  which  was  there  decided. 
Th^re  are  still  two  cases  which  remain  to  be  mentioned  to  com- 
plete our  survey  of  the  previous  authorities.  In  Bull  v.  CuUe- 
more  (2  C.  M.  k  R.  120),  the  vetidee,  after  entry,  was  regarded 
in  the  light  of  a  tenant  at  will  to  the  vendor ;  whilst  in  Howard 
r.  Shaw  (8  M.  k  W.  118),  the  same  view  of  his  character  as 
tenant  at  will  was  taken  by  Alderson,  B. ;  and  it  was  there 
expressly  decided  by  the  Court  of  Exchequer  that  where  the 
agreement  went  off,  and  the  vendee  still  remained  in  possession, 
such  an  action  would  lie  against  him  for  the  penod  during 
which  he  remained  in  possession  from  the  time  the  contract 
went  off.  In  the  latter  case,  however,  Abin^er,  C.  B.,  observes, 
'^  While  the  defendant  occupied  under  a  valid  contract  for  the 
sale  of  property  to  him,  he  could  not  be  considered  as  tenant  ;** 
and  by  Parke,  B.»  it  is  said,  *^  There  may  be  some  difficulty  in 
saying  that,  while  the  agreement  existed  the  relation  of  land- 
lord and  tenant  existed  between  the  parties.''  These  latter 
dicta  might  scatter  doubt,  or  point  to  a  conclusion,  but  decide 
nothing.  It  is  obvious  then,  from  what  has  been  said,  the 
question  of  the  vendee's  liability  for  rent  after  entry,  during  the 
pendency  of  the  contract,  in  the  event  of  such  contract  after- 
Wards  going  off  by  default  of  the  vendor  to  make  out  a  good 
t!tle,~Hdepending,  as  it  must  do,  upon  another,  or  which  is  per- 
haps the  same, — whether,  in  point  of  law,  the  relation  of  land- 
lord and  tenant  would,  as  to  that  time,  be  implied  between  the 
parties, — is  one  which,  though  often  mooted,  was  not  vet  de- 
cided. It  is  now  set  at  rest  by  the  judgment  of  the  Queen's 
Bench  in  the  principal  case. 

The  action  was  for  use  and  occupation,  in  which  the  plaintiff 
(vendor  of  the  property)  set  up  a  claim  to  rent  against  the  de- 
fendant  (the  vendee).  At  the  trial  it  appeared  that  by  the  con- 
ditions of  sale  the  purchaser  was  to  have  possession  on  a  certain 
day,  when  the  residue  (the  deposit  money  having  been  already 
paid)  of  the  purchase  money  was  first  to  have  been  paid.  The 
defendant,  however,  was  let  into  possession  before  the  time^, 
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and  before  the  payment  of  such  residne,  with  the  assent  of  the 
plamtiff,  bat  without  any  stipulation  as  to  the  terms  of  holding. 
A  bill  for  specific  performance  was  afterwards  filed  by  plaintiff 
against  defendant,  which  was  dismissed  on  the  ground  of  a  de* 
fective  title.  The  plaintiff  now  claimed  reasonable  rent  from 
defendant  for  the  use  of  the  lands  in  the  meantime.  Upon 
proof  of  the  fore^ing  facts  Tindal,  C.  J.,  directed  a  verdict  for 
the  defendant,  being  of  opinion  that  the  action  was  not  main- 
tainable against  a  party  let  in  under  a  contract  of  purchase,  but 
gave  liberty  to  the  plaintiff  to  move  to  enter  a  verdict  for  a  cer- 
tain sum,  which  the  jury  found,  as  the  beneficial  value  of  the 
defendant's  occupation.  But  the  court  in  banc  confirmed  the 
ntling  of  Tindal,  C.J.  In  the  judgment  which  was  delivered 
by  Denman,  C.  J.,  the  authorities  are  first  discussed  and  shown 
to  be  in  no  way  conclusive ;  and,  with  regard  to  the  case  of 
Hull  V.  Vaughan,  ubi  supra,  which,  for  the  expressions  con- 
tained in  the  report,  was  greatly  relied  on  by  the  plaintiff,  it  is 
olfierved  that  the  real  question  there  determined  was  simply 
this,  that  an  equitable  owner  may  maintain  use  and  occupation 
under  the  peculiar  circumstances  there  stated.  The  pith  of  the 
decision  is  comprised  in  the  following  passage :  ^^  It  seems  to 
us  that  the  more  correct  view  to  take  of  these  facts  is  to  say  the 
entry  and  possession  was  not  upon  an  understanding  that  any 
compensation  was  to  be  made  m  the  event  which  has  arisen. 
The  defendant  certainly  was  considered,  both  by  himself  and 
by  the  plaintiff,  as  purchaser,  and  not  as  tencmt;  and  the  plain- 
tiff oannot  convert  him  into  an  occupier  liable  to  pay  for  his 
occupation  by  his  own  wrongful  act  in  not  completing  the  con- 
tract of  sale.  As  to  the  finding  of  the  jury,  that  the  occupation 
was  beneficial,  it  is  said  that  such  a  statement  is  not  without 
ambiguity,  since  the  defendant,  supposing  himself  owner,  might 
have  made  an  outlay,  by  which,  as  tenant,  he  would  be  a  loser 
of  a  sum  much  larger  than  reasonable  rent ;  and  though  such  a 
question  of  account  might  be  gone  into  in  courts  of  equity,  it 
could  not  be  dealt  with  in  courts  of  law.  "  Therefore,"  they 
^y^  ^'  although  it  would  be  proper  to  answer  two  of  the  ques- 
^ons  put  by  the  plaintiff's  counsel  in  the  affirmative,  admitting, 
that  is,  the  defendant's  occupation  and  the  plaintiff's  permission 
to  occupy ;  still  we  should  put  a  negative  upon  the  third  ques- 
^OB,  and  say  that  the  ddendant  nad  not  promised  to  pay, 
heeause  both  the  defendant  and  the  plaintiff  understood  that  he 
°*^e  no  suck  promise." 

It  appears  to  us  the  above  decision  lays  down  a  general  rule, 
^ot  at  all  depending  for  its  application  upon  the  fact  that  it  was 
hy  ih^flaintiff's  default  the  contract  ot  purchase  went  off  j  in 


202  Note$  of  Leading  Caws. 

which  view  of  the  case  we  venture  to  conclude  with  the  follow- 
ing remarks.  Although  there  be  ownership  on  the  one  side, 
and  occupation  with  permission  on  the  other^  still  use  and  occu- 
pation will  not  lie  if  the  occupation  be  conceded,  taken  and 
kept  under  such  circumstances  that  no  contract  of  tenancy  was 
in  contemplation  between  the  parties.  There  is  a.  contract  of 
tenancy  ansing  on  ordinary  implication  from  the  mere  fact  of 
possession,  involving  the  ordinary  consequences  as  to  payment 
of  compensation ;  but  such  a  contract  will  not  be  held  to  arise 
where  there  are  special  circumstances  which  account  for  the 
possession  in  a  manner  inconsistent  with  the  ordinary  presump- 
tion. The  fact  of  a  party,  who  is  allowed  to  enter  upon  pre- 
mises, being  under  a  contract  to  become  purchaser,  affords  good 
ground  for  saying  he  was  admitted,  ancl  held  in  another  cha- 
racter than  that  of  tenant,  and  consequently  is  not  liable  by 
implication  for  rent.  In  consequence  of  this  decision  great 
weight  is  due  to  the  suggestion  or  the  court,  that  parties  should 
secure  themselves  upon  occasions  like  these  by  stipulating  for 
these  matters  in  the  event  of  the  purchase  going  off.  Note  this 
case  in  Chitty  on  Contracts,  p.  372. 


LANDLORD  AND  TENANT. 

Dob  d.  Clarke  v.  SMARRinas,  Jurist,  No.  453,  p.  781 ;   Law 
Jour.  (N.  S.),  vol.  xiv.,  Q.  B.  p.  827. 

Before  the  recent  case  of  Doe  d.  Clarke  v.  Smarridge  it  was 
generally  considered  that  where  a  lease  is  granted  from  year  ix) 
year,  so  long  as  both  parties  please,  the  effect  of  this  is  to 
create  a  tenancy  for  two  years  certain,  and  not  determinable  by 
a  notice  expiring  at  the  end  of  the  first  year.  And,  in  troth, 
there  are  some  old  cases  reported  in  language  ambiguous  enough 
to  account  for  such  an  impression  having  arisen. 

So  long  ago  as  in  the  case  of  King  v.  Agard,  Cro.  EHz., 
p.  776,  we  find  allusion  to  this  point.  There  the  terms  of  the 
agreement  were  precisely  de  anno  in  annum  quamdiu  ambabus 
partiBtis  placeret.  The  action  was  brought  for  rent  accruing 
due  during  the  third  year,  it  appearing  that  the  lessee  had  con- 
tinued to  occupy  during  pait  of  the  third  year,  and  then  died. 
It  was  objectea  that,  after  the  first  two  years  this  was  but  a 
lease  at  will,  which  was  determined  by  the  tenant's  death,  and, 
therefore,  no  action  lay  for  rent  during  the  third  year.  But  the 
court  said,  although  at  the  first  it  was  but  a  lease  certain  for 
two  years,  yet  occupation  during  the  third  year  had  made  it  a 
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lease  certain  for  that  year  also.  From  this  it  has  been  inferred  the 
coart  meant  to  lay  it  down  that  in  any  case  this  was  necessarily  a 
lease  certain  for  twoyears, — which,  however,  by  no  means  follows 
from  the  language  there  made  nse  of  when  taken  in  conjunc- 
tion with  the  facts  of  the  case.  In  Sternfil  v.  Hicks,  (2  Salk. 
413),  it  is  said,  **  a  lease  to  B.  for  a  year,  and  from  year  to  year 
so  long  as  it  shall  please  both  parties  :  adjudged  that  this  is  a 
lease  for  two  years,  and  afterwards  at  will ;  and  so  it  was  ruled 
inter  Bellasis  v.  Burbrick,  8  Will.  III.  C.  B."  (Lutw.  213) ;  but  in 
the  very  same  report,  a  little  further  on,  one  is  startled  to  find 
in  close  juxtaposition  with  the  preceding :  "  If  A.  devise  lands 
to  B.  for  a  year  and  so  from  year  to  year,  this  is  not  a  lease 
for  two  years  and  afterwards  at  will ;  *but  it  is  a  lease  for  every 
particular  year,  and  after  the  year  has  begun  the  defend- 
ant cannot  determine  the  lease  before  the  year  is  ended. 
Holt,  C.  J.,  at  Lincoln,  1779"  (S.  C.  reported  Holt's  Rep. 
414).  On  the  other  hand,  again,  in  the  next  page  in  Legg 
V.  Stmdwick,  where  the  demise  was  to  hold  from  year  to 
year  et  sic  quamdiu^  ^c,  the  court  held  that,  after  two  years 
the  lessor  or  lessee  might  determine  the  lease,  though  after 
every  subsequent  year  begun  it  was  not  determinable  till  that 
be  ended.  But  in  the  marginal  note  of  the  latter  case  it  is 
given  as  part  of  the  substance  of  the  decision  that  the  lease 
could  not  be  put  an  end  to  during  the  first  two  years ;  it  must, 
however,  be  borne  in  mind  the  question  really  was  as  to  the 
effect  of  continued  occupation  beyond  that  time.  These  cases 
in  Salkeld  are  reviewed  and  commented  on  by  Mr.  Justice 
Buller  in  Birch  v.  Wright,  1  T.  R.,  p.  SSOj  but  his  object  in 
alluding  to  them  is  confined  to  showing  that,  whilst  Legg  v. 
Strudwick  supports,  the  other  two  cases  are  not  inconsistent 
with  the  position  that,  if  a  tenant  from  year  to  year  holds  over 
four  or  five  years,  either  he  or  the  landlord  may  at  the  expira- 
tion of  that  time  declare  on  the  demise  as  having  been  made  for 
such  a  number  of  years.  In  addition  to  these  authorities  and 
the  comment  upon  them  by  Mr.  J.  Buller  in  Birch  v.  Wright, 
there  are  two  or  three  more  recent  cases  following  in  the  same 
track.  In  Denn  d.  Jacklin  v.  Cartwright,  4  East,  the  words  of 
the  agreement  respecting  the  tenancy  were,  not  for  one  year 
anfyf  but  from  year  to  year  ;  and  they  were  held  to  enure  as  a 
demise  for  two  years  at  least.  Upon  the  opinion  of  Holt,  C.  J.,  at 
Lincoln,  reported  in  Salkeld,  and  stated  above,  being  cited  to  show, 
that  a  demise  for  a  year  and  so  from  year  to  year  does  not  operate 
as  a  lease  for  two  years  unless  the  second  year  had  commenced. 
Lord  Ellenborough  observed, ''  there  is  another  case  in  the  same 
page  of  the  book,  Bellasis  v.  Burbrick,  and  another  in  the  sub- 
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sequent  page  of  Legg  v.  Strudwick,  which-  overrule  that  opi- 
nioD ;  and  these  latter  agree  with  common  experience  that  a 
demise  for  a  year,  and  so  from  year  to  year,  must  enure  as  a 
tenancy  for  at  least  two  years ;  and  so  it  is  declared  to  be  by 
Mr.  Justice  BuUer  in  Birch  v.  Wright,  where  he  considers  the 
cases  in  Saikeld."  Still  more  recently,  in  Doe  d.  Chadbom  v. 
Gi-een,  9  Ad.  tc  E.  668,  die  words  were, ''  for  one  year  from  the 
date  hereof,  and  so  on  from  year  to  year  until  the  tenancy 
hereby  created  shall  be  determined  as  after  mentioned,"  with 
a  subsequent  proviso  that  it  should  be  lawful  for  either  party  to 
determine  the  tenancy  by  giving  a  three  months'  notice  to  the 
other;  audit  was  held  that  the  tenancy  was  not  determinable 
by  a  notice  expiring  before  the  end  of  the  second  year;  for  the 
court  considered  the  language  of  the  contract  clearly  contem- 
plated a  term  long^  than  one  year.  See  also  Doe  d.  Kobinson 
v«  Dobell,  1  Q.  B.,  p.  806. 

From  the  foregoing  it  will  be  easily  perceived  there  was  some 
apparent  foundation  for  the  opinion  so  generally  entertained, 
that  a  tenancy  frogn  year  to  year,  created  by  agreement  between 
the  parties,  was,  in  legal  construction,  a  tenancy  for  two  years 
certain.  But  this  impression  is  now  dispelled  by  the  decision 
in  the  principal  case,  from  which  the  direct  contrary  appears. 
In  the  judgment  there  pronounced  by  the  Court  of  Queen's 
Beach,  they  say,  ^'  a  tenancy  from  year  to  year  lasts  only  so  long 
as  both  parties  please,  that  is,  it  is  d'etermmable  by  dtber  party 
at  the  end  of  any  year  by  giving  notice  to  quit  half  a  year  before 
the  end  of  that  year.  Tliere  is  no  reason  it  should  not  be  so 
determined  at  the  end  of  the  first  year  as  well  as  at  the  end  of 
any  subsequent  year,  unless  the  parties  have  by  express  contract 
prevented  such  determination."  The  authonties  stated  above 
are  explained  and  acquiesced  in,  on  the  ground  that  such  con- 
tract was,  in  every  instance,  shown  either  by  the  pleadings  or 
the  evidence,  whilst  the  main  point  receives  still  further  confir- 
mation in  the  following  passage :  '^  we  are  of  o{M&ion  that  a 
tenancy  from  year  to  year,  so  long  as  both  parties  please,  is 
determinable  at  the  end  of  any  year,  the  first  as  well  as  any 
subsequent  year,  unless  in  the  creation  of  the  tenuicy  the  parties 
introduce  provisions  showing  tliat  they  contemplated  a  tenancy 
for  two  years  at  the  least.  .  .  .  We  are  aware  that 
this  decision  may  appear  at  variance  with  the  impressioti  which 
has  prevailed  at  Westminster  Hall.  But  the  autiiorities,  when 
examined,  certainly  do  not  warrant  the  conclusion  that  has  been 
drawn  from  them  for  the  reasons  above  given ;  and  it  would, 
indeed,  be  absurd  in  principle,  and  inconsistent  with  the  con- 
tract itself,  to  hold  tnat  the  tenancy  exists  from  year  to  year, 
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determinable  by  half  a  year's  notice  by  either  party  at  the  end 
of  any  one  year,  and  yet  to  hold  that  neither  can  gire  such 
notice  during  the  first  year." 

It  is  by  no  means  to  be  inferred  from  the  above  decision  that 
where  a  year  is  granted  in  the  first  instance,  before  the  intro^ 
duction  of  the  words  '^  from  year  to  year/'  such  a  contract  will 
not  be  construed  as  a  lease  for  two  years  certain.  Indeed,  the 
contrary  doctrine  seems  to  be  established  by  a  succession  of 
cases,  the  authority  of  which  is  not  all  affected  by  the  rule  laid 
down  in  the  judgment  of  the  Queen's  Bench.  That  rule  may 
be  thus  stated, — where  a  tenancy  from  year  to  year,  which  is  a 
tenancy  so  long  as  both  parties  shall  please,  arises  by  mere  impli- 
cation of  law, — or  where,  by  the  terms  of  the  agreement  between 
the  parties,  such  a  tenancy  is  created, — in  either  case,  it  may  be 
determined  by  a  proper  notice  expiring  at  the  end  of  the  first 
year.  In  future  then,  in  all  cases  where  there  is  an  agreement, 
the  inquiry  will  be,  whether  something  more  than  an  immediate 
tenancy  from  year  to  year,  namely,  a  tenancy  for  two  years  cer- 
tain in  the  first  instance,  was  contemplated  by  the  parties.  This 
must  be  judged  of  from  the  language  of  the  agreement  As  to 
the  construction  proper  to  be  put  upon  such  language  no  new  rule 
is  laid  down,  except  so  far  as  it  follows  from  the  judgment  itself, 
that  the  words  ^'  from  year  to  year  so  long  as  both  parties  shall 
please"  giving,  as  they  do,  the  exact  definition  of  an  immediate 
tenancy  from  year  to  year,  will,  being  construed  according  to  their 
real  and  natural  meanmg,  be  held  to  give  rise  to  a  tenancy  determi- 
nable at  the  end  of  the  first  year.  Note  this  case  in  Woodfall's 
Landlord  and  Tenant,  by  Harrison,  4th  edit.  p.  74. 


PLEADING. 

EJECTMENT.-DIVISIBILITY  OF  ISSUE  UPON  NOT 
GUILTY  BEINO  PLEADED  TO  A  SINGLE  DEMISE. 
-DISTRIBUTIVE  VERDICT.— COSTS  OF  ISSUES. 

Doe  dbm.  Bowman  &  others,  v.  Lewis,  IS,  Mee.  &  W.,  241, 2, 
Dowl.  &  L.  667. 

Bbforb  the  promulgation  of  the  rule  of  Hil.  Term,  2  Wm.  IV. 
r.  74,  considerable  hardship  was  entailed  upon  a  defendant  by 
his  not  being  entitled  to  costs  on  that  part  of  the  record  upon 
^hich  he  had  succeeded,^  and  that  hardship  was  much  aggra- 
vated by  the  practice,  which  had  grown  up,  of  incumbering  the 

'  Sutcher  y.  Green,  Dougl.  677 ;  Hullock  on  Costs. 
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record  with  long  and  numerous  counts^  founded  upon  one  and 
the  Bame  cause  of  action.  To  relieve  the  defendant  from  this 
unjust  burden,  the  judges  framed,  amongst  others,  the  rule  above 
referred  to,  which  provides  that  **  no  costs  shall  be  allowed  on 
taxation  to  a  plaintiff,  upon  any  counts  or  issues  upon  which  he 
has  not  succeeded,  and  the  costs  of  all  issues  found  for  the 
defendant  shall  be  deducted  from  the  plaintiff's  costs."  In 
applying  this  rule,  a  question  soon  arose  as  to  the  meaning  of 
the  word  ^^  issues."  One  of  the  earliest  cases  which  arose  upoa 
the  application  of  the  rule,  was  that  of  Cox  v.  Thomason.^ 
This. was  an  action  on  the  case,  the  declaration  containing 
eighteen  counts,  to  the  whole  of  which  the  defendant  pleaded 
the  general  issue.  A  verdict  was  found  for  the  plaintiff  on  three 
counts,  with  AOt.  damaees,  and  for  the  defendant  on  the  residue 
of  the  declaration.  The  master  having  allowed  the  plaintiff 
his  costs  on  the  three  counts  upon  which  he  had  obtained  a 
verdict,  and  having  refused  to  allow  any  deduction  to  the 
defendant  in  respect  of  the  costs  of  the  counts  found  in  bis 
favour,  the  latter  applied  to  the  court  for  a  rule  for  the  master 
to  review  his  taxation,  when  it  was  contended,  on  the  part  of 
the  plaintiff,  that,  to  entitle  the  defendant  to  the  costs  of  the 
.  counts  found  for  him,  distinct  issues  should  have  been  raised 
upon  them,  by  pleading  separately  to  each,  and  that  the  general 
issue  being  pleaded  to  the  whole,  raised  but  one  indivisible 
issue.  The  court,  however,  on  making  the  rule  absolute,  held 
that  a  distinct  issue  was  raised  on  each  count,  by  the  general 
issue  having  been  pleaded  to  the  whole,  as  much  so  as  if  issue 
bad  been  joined  on  each  of  those  counts  by  pleading  separately 
to  each  Several  cases  subsequently  arose  upon  Uie  applica- 
tion of  the  rule,  in  which  the  courts  held  the  same  doctrine. 
Thus  in  Ediight  v.  Brown,^  which  was  an  action  of  assumpsit, 
the  declaration  containing  several  counts,  to  the  whole  of  wuicb 
non  assumpsit  was  pleaded,  it  was  held  that  a  distinct  issue  was 
raised  upon  each  count.  So  in  Prudhomme  v.  Fraser,'  the  court, 
carrying  the  doctrine  still  further,  held  that  the  plea  of  not  guilty 
raised  a  separate  issue  on  each  part  of  a  divisible  count  in  an 
action  on  the  case.  This  was  an  action  for  libel,  to  which  the 
defendant  pleaded  the  general  issue ;  upon  the  trial  the  jury  found 
a  verdict  for  the  defendant,  and  also  found  as  a  fact,  that  a  great 
part  of  the  declamation  did  not  apply  specifically  to  the  plaintiff; 
and  it  was  held  that  the  defendant  was  entitled  to  the  costs  of  that 
part,  upon  the  ground  that  the  issue  was  divisible,  and  that  the  part 

'  1  Dowl.  572 ;  2  C.  R.  &  J.  498.  '  9  Bing.  643  i  1  Dowl.  730. 

'  2  Ad.  &  £.  645 ;  S.  C.  4  N.  &  M.  512. 
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found  by  the  jury  not  to  apply  to  the  plaintiff  was  in  effect  an 
•*  issue  founJ  for  the  defendant"  within  the  meaning  of  the  rule. 
So  far,  then,  the  authorities  are  consistent  and  uniform,  and 
the  application  of  the  rule  is  clearly  defined.  In  the  action  of 
ejectment,  however,  the  decision  of  the  Court  of  Exchequer  in 
tiie  case  of  Doe  d.  Davenport  v.  Rhodes  and  another,^  has  given 
rise  to  some  misunderstanding  in  applying  the  rule  to  this  form 
of  action.  This  was  an  action  by  a  landlord  against  his  tenants 
to  recover  a  messuage  farm  and  lands  in  the  township  of  Bramall, 
in  the  county  of  Chester.  Upon  the  trial  it  appeared  that  the 
tenancy  in  the  lands  commenced  at  one  period  of  the  year,  viz., 
upon  the  2nd  of  February,  and  the  tenancy  in  the  house  and  out- 
buildings, etc  ,  at  a  later  period  of  the  year,  viz.,  upon  the  Ist  of 
May,  and  a  question  arose  as  to  whether  the  notice  to  quit  which 
bad  been  served  by  the  lessor  of  the  plaintiff  upon  the  defendants 
determined  their  tenancy  in  the  whole  of  the  property  demised,  or 
was  limited  in  its  operation  to  the  lands  only,  the  defendants  con- 
tending that  the  notice  did  not  determine  the  tenancy  in  the 
house  and  outbuildings,  and  that,  therefore,  with  regard  to  these, 
the  lesser  of  the  plaintiff  having  no  right  to  recover,  the  defend- 
ant was  entitled  to  a  verdict  as  to  so  much.  The  learned  judge 
reserved  the  point,  and  the  plaintiff  had  9l  general  verdict,  tlpoa 
a  rule  being  afterwards  obtained  to  show  cause  why  the  verdict 
should  not  be  limited  to  the  lands,  exclusive  of  the  house  and 
outbuildings,  etc.,  the  court  in  delivering  their  judgment  said, 
that  they  thought  it  unnecessary  to  pronounce  any  opinion  upon 
the  effect  of  the  notice  to  quit,  as  it  appeared  to  them  that  if  a 
plaintiff  proves  his  title  to  recover  any  part  of  that  for  which  he 
nas  declared,  he  is  entitled  to  a  general  verdict,  unless  a  distribu- 
tion of  the  verdict  is  consented  to  and  arranged  at  the  trial. 
The  court  holding  this  view,  and  the  lessor  of  the  plaintiff  having 
proved  his  title  to  a  part  of  the  property  for  which  he  declared, 
the  rule  was  accordingly  discharged. 

This  case  therefore  went  to  establish  a  distinction  between  the 
action  of  ejectment,  and  other  forms  of  action,  with  respect  to 
the  divisibility  of  the  issue,  and  in  effect  was  directly  onposed  to 
one  or  two  important  cases,  in  which  the  doctrine  of  tne  appor- 
tionmei^t  or  distribution  of  the  issue  was  either  assumed  or  ex- 
pressly held  to  apply  to  the  action  of  ejectment.* 

All  doubt  and  misunderstanding,  however,  which  the  case  of 
Doe  d.  Davenport  v.  Rhodes  has  occasioned,  may  now  be  con- 
Mi  M  &  w.  600. 
^  •  Doe  d.  Enrington  v.  Errington,  4  Dowl.  602;  Doe  d.  Buigess  v.  Purvia,  1 
Burr.  326. 
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iridered  as  removed  by  the  recent  decision  of  the  CSourt  of  Ex- 
chequer in  the  case  of  Doe  d.  Bowman  and  others  v.  Lewis, 
which  we  have  above  selected  for  consideration.  This  was  an 
action  of  ejectment  to  recover  two  estates  in  the  county  of 
Anglesea.  The  defendant  by  his  consent  rule  defended  as 
tenant  of  the  premises,  which  he  thereby  admitted  to  consist  of 
the  said  estates.  Upon  the  trial  the  defendant  contended  that 
the  lessors  of  the  plaintiff  had  failed  to  prove  their  title  to  one 
of  the  estates,  ana  that,  therefore,  as  he  had  succeeded  in  his 
defence  as  to  that  one,  he  was  entitled  to  have  a  verdict  for  the 
part  upon  which  he  had  sq  succeeded. 

On  the  part  of  the  lessors  of  the  plaintiff  it  was  insisted  that, 
although  tney  had  failed  in  proving  their  title  to  the  whole,  they 
were  still  entitled,  on  the  authority  of  Doe  d.  Davenport  v. 
Rhodes,  to  have  a  general  verdict  entered  for  them,  though  the 
execution  might  be  afterwards  limited  to  that  part  of  the  pre- 
mises to  which  they  proved  title.  The  learned  judge  being  of 
that  opinion,  a  general  verdict  was  accordingly  entered  for  them. 
Upon  a  rule  nisi  for  a  new  trial  having  b^n  obtained,  Parke, 
B.,  in  delivering  the  judgment  of  the  court,  after  alluding  to  the 
doctrine  laid  down  in  the  cases  of  Cox  v.  Thomason,  Prudnomme 
v.  Eraser,  and  Knight  v.  Brown,  that  the  general  issue  pleaded 
to  a  declaration  containing  several  counts  raises  a  separate  issue 
on  each,  proceeded  in  substance  as  follows : — 

**  Precisely  the  same  reason  applied  to  aa  action  of  ejectment; 
and  if  the  defendant  succeeds  as  to  a  part,  and  it  is  matenal  to  him 
with  a  view  to  costs  to  have  a  verdict  round  for  him  as  to  that  pait, 
he  has  a  right  to  have  it  so  found,  and  have  hb  costs  taxed  upon 
that  verdict.  This  court,  however,  in  the  recent  case  of  Doe  d, 
Davenport  v.  Rhodes  came  to  a  different  conclusion,  where  the 
plaintiff  recovered  part  and  failed  as  to  part  of  the  land  in  dispute. 
Lord  Abinger  and  my  brother  Gumey  appeared  to  have  proceeded 
on  the  old  practice,  not  adverting  to  the  alteration  made  by  the  rule 
of  Hilary  Term,  2  Wm.  4,  and  also  upon  the  case  of  Roe  d.  Blair 
y.  Street^,  the  decision  in  which,  however,  seems  to  have  been  come 
to  on  the  ground  that  the  lessor  of  the  plaintiff  was  entided  to  re- 
cover the  whole,  as  he  certainly  was,  though  nome  of  the  court  spcAe 
of  the  old  practice  as  eontinamg,  and  that  he  miffht  recover  if  he 
succeeded  as  to  any  part.  We  think  upon  consideration  Jhat  the 
present  case  falls  withm  the  words  and  principle  of  the  new  rule,  and 
accords  with  the  previous  decisions  upon  it,  and,  therefore,  are  of 
opinion  that  the  rule  must  be  absolute  for  a  new  trial,  unless  the 
lessors  of  the  plaintiff  will  consent  that  the  verdict  be  entered  for  the 
defendant  for  the  part  on  which  the  plaintiff  failed.'' 

Afler  the  above  decision  the  case  of  Doe  d.  Davenport  v. 
'  2  Ad.  &  £.  329. 
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Rhodes  and  another  may  be  considered  as  overruled,  and  the 
action  of  ejectment  placed  upon  the  same  footing  with  regard  to 
the  rule  of  Hilary  Term,  2  Wm.  4,  as  other  actions ;  the  plea 
of  not  guilty  in  ejectment  raising  a  distinct  issue  upon  each 

Eart  of  the  demise,  as  much  so  as  upon  each  part  of  a  divisi- 
le  count  in  an  action  on  the  case  ;  and  that,  therefore,  where  a 
defendant  in  ejectment  succeeds  as  to  part,  and  it  is  material  to 
him  with  a  view  to  costs  to  have  a  verdict  found  for  him  as  to 
that  part,  he  has  a  right  to  have  it  so  found  and  have  his  costs 
taxed  as  the  costs  of  an  issue  found  in  his  favour  within  the 
meaning  of  the  new  rule.  This  case  may  be  conveniently  noted 
in  Harrison's  Woodfall's  Landlord  and  Tenant,  p.  851. 


EJECTMENT  -  STAYING   PROCEEDINGS   FOR   FOR- 

FEITURE  FOR  NON-PAYMENT  OF  RENT. 

Dob  dem.  Wtatt  u.  Byron,  14  Law  J.,  N.  S.,  C.  P.  207. 

At  common  law  the  landlord,  to  whom  rent  was  reserved  by  a 
lease,  was  bound,  in  order  to  take  advantage  of  a  forfeiture  by 
its  non-payment,  to  attend  a  reasonable  time  before  sunset  on 
the  last  day  mentioned  in  the  condition  of  re-entry,  and  make  a 
demand  of  the  precise  amount  due,  at  the  most  notortous  part 
of  the  premises  demised.  (Duppa  v.  Mayo,  1  Wms.  Saund.  287', 
n.  16.)  If  the  rent  was  then  paid,  or  tendered  to  him,  {he  con- 
dition was  complied  with,  and  he  could  not  resort  to  proceedings 
founded  upon  it;  if,  however,  failure  in  payment  or  in  tendering 
the  amount  occurred,  he  might  at  once  commence  a  real  action 
for  the  recovery  of  the  property.  There  seems  to  be  no  instance 
in  which  the  Court  of  Common  Pleas  has  stayed  proceedings 
upon  payment  of  the  rent  in  such  an  action ;  but  the  provision 
for  the  forfeiture  in  the  lease,  being  in  the  nature  of  a  penalty, 
the  court  of  equity  regarded  it  merely  as  an  additional  means 
of  insuring  payment  of  the  rent,  and  deeming  the  value  of  that 
capable  of  being  estimated,  and  compensation  being  made  for  it, 
(Northcote  v.  Duke,  Ambl.  514,)  as  in  the  ordinary  case  of  a 
penalty,  would  interpose,  and  upon  proper  terms  afford  relief. 
The  time  within  which  the  court  would  entertain  an  application 
for  this  purpose  was  a  matter  wholly  within  its  discretion,  and 
great  latitude  in  similar  cases  has  always  been  allowed.  A 
floating  power  of  .this  nature  would  necessarily  afford  consider- 
able embarrassment  to  the  landlord,  whose  object  would  be  to 
grant  a  fresh  lease  of  the  land,  and  certainly  operated  in  this 
respect  as  a  hardship  upon  him.     For  the  cumbrous  proceedings 
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of  a  real  action  a  remedy  by  ejectment,  in  the  more  simple  cases 
in  which  land  was  sought  to  be  recovered  by  degrees,  became 
substituted,  (14  Hen.  VII.  rot.  303 ;  Alden's  case,  5  Rep.  105  b; 
Keyes  v.  Bredon,  1  Keb.  705,)  and  this  being  an  action  depend- 
ing wholly  upon  the  fictions  and  indulgence  of  the  courts  of 
Jaw,  and  their  peculiar  creature,  they  assumed  such  power  of 
regulating  its  conduct  as  they  might  deem  e<}uitable.  (Per 
Holt,  C.  J.,  Pasch.  10  Will.  IIL  B.  R.,  2  Salk.  597.)  They, 
therefore,  in  process  of  time,  adopted  the  doctrine  of  relief 
as  extended  by  the  Court  of  Chancery ;  and  varioi^  instances 
are  to  be  found  in  which  they  took  upon  themselves  to  arrest  the 
proceedings  upon  the  tenant's  bringing  the  rent  and  costs  into 
court.  (Downes  v.  Turner,  8  Will.  III.  Mich,  cited  2  Salk.  697; 
Phillips  V.  Doelittle,  8  Mod.  345 ;  Smith  v.  Parks,  10  Mod.  383 ; 
Goodtitle  y.  Holdfast,  2  Stra.  900;  Com.  Dig.  Pleader,  C.  10.) 
They  also  imposed  in  some  instances  other  terms,  in  one  case 
requiring  the  tenant  to  enter  into  a  fresh  lease,  from  an  appre- 
hension perhaps  that  the  ejectment  might  have  determined  the 
original  lease,  (Downes  v.  Turner,)  and  in  another  case,  requir- 
ing the  tenant,  who  was  a  soldier,  and  so  entitled  to  protection 
from  process,  to  give  security  for  the  future  payment  of  rent. 
(Smitn  V,  Parks.)  No  instance  has  been  found  in  which  any 
dispute  arose  as  to  the  person  who  was  entitled  to  make  this  ap- 

Slication  to  the  equity  of  the  court;  but  as  a  tender  on  the  land 
y  a  sub-tenant  at  the  time  the  demand  was  made  would  have 
avoided  the  forfeiture,  and  as  he  would  be  the  person  on  whom 
the  ejectment  was  served,  as  well  as  a  co-defendant  at  least  with 
his  landlord,  (see  Fairclaim  v.  Shamtitle,  3  Burr.  1290^  and 
moreover  as  it  is  evident  a  court  of  equity  would  have  enter- 
tained an  application  for  relief  at  his  suit,  there  appears  to  be 
no  reason  why  he  should  not  have  been  permitted  by  tlie  court 
of  law  to  make  these  amends,  unless  the  idea  that  a  fresh  lease 
was  necessary  was  well  founded.  It  is  obvious  that  a  court  of 
equity  would  not  have  entertained  the  objection  of  his  landlord, 
who  was  bound  to  .protect  the  interest  he  had  granted,  that  this 
payment  would  prevent  his  being  discharged  from  the  obliga- 
tions of  the  original  lease.  With  respect  to  the  period  within 
which  the  application  could  be  made  to  the  court,  two  cases  are 
mentioned  where  it  was  entertained  after  judgment  but  before 
levying  execution.  (Goodtitle  v.  Holdfast,  Com.  Dig.  tit. 
Pleader,  C.  10.  After  the  levying  of  execution  the  court  of  law 
would,  of  course,  be  functus  officio,  and  in  the  absence  of  any 
irregularity  or  unfair  advantage,  it  would  be  difficult  to  conceive 
a  case  in  which  the  courts  could  take  any  step.  So  far,  tbere- 
fore,  as  they  could  consistently  w^th  their  office  control  the 
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proceedings  they  do  not  appear  to  have  fixed  any  limit  la  point 
of  time  to  the  application  for  relief.  The  practice  at  law  aa  to 
thne  being  thus  loose,  and  the  practice  in  equity  being  of  a  still 
more  vague,  uncertain  and  inconvenient  character  in  that  re- 
spect, the  matter  called  for  some  legislative  provision,  and  the 
statute  4  Geo.  II.  c.  28  was  passed.  The  various  sections  of 
that  statute,  so  far  as  they  relate  to  this  subject,  have  gene- 
rally been  thought,  like  the  statute  11  Geo.  II.  c.  19,  s.  13,  (see 
Fairclaim  v.  Sbamtitle,  3  Burr.  1290,)  to  have  conferred  new 
powers  on  the  courts  of  law,  whilst,  in  feet,  they  were  mere 
declarations,  or  modifications  and  restrictions  of  the  authority 
those  courts  had  previously  exercised. 

The  statute  provided  that  if  "  the  tenant  or  tenants,  his,  her, 
or  their  assignee  or  assignees,"  at  any  time  before  the  trial  of  an 
ejectment,  paid  or  tendered  to  the  lessor  or  landlord,  or  into 
court  all  rent  and  costs,  further  proceedings  should  be  stayed. 
(Sect.  4.)  The  2nd  section  relieved  the  landlord  from  the  ne- 
cessity of  making  a  formal  demand,  and  substituted  the  service 
of  the  declaration  in  ejectment  for  it,  or,  if  there  were  no  tenant 
in  actual  possession,  the  affixing  of  the  declaration  on  a  notori- 
ous part  of  the  premises,  and  then  proceeded  to  enact  that  in 
case  "the  lessee  or  lessees,  his,  her,  or  their  assignee  or  assignees, 
or  other  person  or  persons,  claiming  or  deriving  under  the  said 
leases,"  should  suffer  judgment  and  execution  without  paying 
the  rent  and  costs,  and  without  filing  a  bill  in  chancery  within  six 
months  after  execution,  then  those  persons  should  be  barred 
from  relief.  The  idea  that  the  lease  would  be  put  an  end  to  and 
that  a  new  one  was  necessary,  seems  to  have  been  justly  repu- 
diated, except  where  the  judgment  at  law  in  the  ejectment  re- 
mained, and  in  this  case  express  provision  was  made  for  the  con- 
tinuance of  the  lease.  (Sec.  4.)  Since  the  passing  of  the  statute 
the  courts  have  recognised  their  right  of  interference  as  derived 
from  its  ori^nal  source,  (Roe  deni.  West  v.  Davis,  7  East,  366. 
Doe  d.  Han*i8  v.  Masters,  2  B,  &  C.  490.)  but  they  have  regarded 
the  statute  as  regulating  their  discretion,  and  only  allowed  pay- 
ment to  be  made  in  the  cases  which  fall  within  its  terms.  They 
have  therefore  refused  to  interfere  after  execution  executed.  (Anon. 
T.  T.  I  Geo.  III.  cited  Woodfall,  Landlord  and  Tenant  by  Har- 
rison,  784),  and  also  after  trial,  (Roe  dem  West  v.  Davies),  even 
though  the  lease  provided  that  no  actual  re-entry  or  demand  need 
be  made.  (Doe  dem.  Harris  v.  Masters.)  No  discussion  seems  to 
have  been  raised  as  to  whether  this  relief  could  be  afforded  to  any 
other  persons  than  the  original  tenant  or  his  assignee  under  the 
statute.  In  Doe  dem.  Whitfield  v.  Roe,  3  Taunt.  402,  under  the 
concluding  portion  of  the  2nd  section,  which  enabled  mortga- 
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gees  not  in  possegsion,  within  six  months  after  execution  levied 
to  pay  the  rent,  the  courts  of  Common  Pleas  allowed  a  mortga* 
gee  who  was  assignee  of  the  term  to  be  let  in  within  that  period, 
and  the  necessary  result  of  doing  so  would  be  to  continue  under 
the  covenants  of  the  mortgagor  his  liability  to  the  rent.     In  the 
principal  case.  Doe  dem.  Wyatt  v.  Byron,  the  question  was  dis- 
cussed whether  a  sublessee  could  make  the  application.     Now, 
looking  at  the  statute,  the  object  was  to  assist  the  landlord  in 
recovery  of  his  rent,  which  the  proviso  for  re-entry  was  evi- 
dently regarded  as  a  mere  means  of  ensuring.     By  tsdcing  away 
the  formalities  of  the  common  law  demand  the  legislature  would 
have  worked,  if  he  could  not  be  assisted,  a  serious  hardship  on 
an  under-tenant,  for  he  would  thus  be  deprived  of  the  means  of 
notice,  perhaps,  of  the  superior  lease  and  his  landlord's  default, 
and  of  the  opportunity  of  making  a  tender  before  being  served 
with  the  ejectment.     It  was  evident  from  that  part  of  the  clause 
which  related  to  vacant  possessions,  that  he  was  the  person  upon 
whom  the  declaration  should  be  served,  and   he  cl^rly  fell 
within  the  contemplation  of  that  part  of  the  2nd  section,  which 
declared  that  **  the  lessee  or  lessees,  his,  her,  or  their  assignee, 
or  assignees,  or  other  person^  or  persons^  claiming  or  deriving 
under  the  said  leases"  should  be  barred,  if  they  permitted  judg- 
ment and  execution  without  paying  the  rent  and  costs.     The 
only  difficulty  arose  from  the  4th  section  declaring,  that  if  "  the 
tenant  or  tenants,  his,  her,  or  their  assignee  or  assignees*'  should 
pay  the  rent  and  costs ''before  trial  in  sucn  ejectment,"  theforfeiture 
should  be  avoided.     Maule,  J.,  had  there  made  an  order  at  the 
instance  of  one  of  the  sublessees,  who  had  appeared  to  an 
ejectment,  that  proceedings,  so  far  as  they  were  founded  upon  a 
forfeiture  by  non-payment  of  the  rent,  should  be  stayed  upon  its 
payment  with  costs.     The  granting  of  this  order  was  resisted, 
and  a  rule  nisi  was  afterwards  obtained  to  set  it  aside,  on  the 
ground  that  a  sublessee  could  not  make  the  application,  and  it 
was  stated  by  affidavit,  that  through  inadvertence  the  proviso 
for  re-entry  was  confined  to  the  non-payment  of  rent;    that 
various  covenants  were  contained  in  the  lease ;  that  the  lessee 
being  in  embarrassed  circumstances  had  demised  to  the  defend- 
ant for  the  whole  term  save  one  day,  and  the  landlord  had  no 
effectual  remedy  for  enforcing  the  covenants.     It  was  ui^ed, 
under  thes6  circumstances,  that  it  was  the  intention  of  the  le^s- 
lature  that  the  applicant  should  be  remitted  to  a  court  of  equity, 
where  he  might  be  compelled  to  take  a  lease  binding  him  to  per- 
form the  covenants,  or  other  fair  terms  might  be  imposed.    The 
court,  however,  decided  that  the  words  ''tenant  or  tenants,"  in 
the  4th  section,  when  contrasted  with  the  terms  "  lessee  or  les- 
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sees/'  in  the  2Dd  section,  were  intended  to  be  used  in  their  larger 
sense,  and  that  they  comprehended  every  person  who  could  come 
within  the  previous  sections.  "The  4th  section/'  observes 
Erie,  J.,  "  speaks  of  an  ejectment,  and  in  doing  so,  uses  the  word 

*  tenant.'  Any  person  may  be  a  tenant  in  such  a  proceeding, 
and  it  seems  to  me  that  it  is  intended  to  use  that  word  in  the 
large  sense  in  which  it  is  ordinarily  used  in  that  action.  Look- 
ing at  the  different  sections  of  the  act,  and  the  various  expressions 
employed  in  them,  I  come  to  the  conclusion   that  the  word 

*  tenant,'  in  the  4th  section,  was  intended  to  be  used  in  a  far 
wider  sense  than  that  merely  of  lessee."  This  case  is  useful,  as 
showing  that  any  persons  really  interested  under  a  lease  may 
have  recourse  to  this  mode  of  relief;  and  also,  to  a  certain  extent, 
as  being  a  confirmation  of  the  case  cited  Bull.  N.  P.  97,  where 
a  rule  under  the  statute  is  stated  to  have  been  made  absolute,  re- 
serving leave  to  the  lessor  to  proceed  in  the  ejectment  for  any 
other  forfeiture^ 

It  may  be  noted  in  Chitty's  Arcbbold,  7  ed.  p.  766  &  986. 
Woodfall's  Landlord  and  Tenant,  by  Harrison,  784. 
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Parish  Settlements^  and  the  Practice  of  Appeals,  containing  the  Law 
and  Evidence  of  each  class  of  Settlement,  and  the  grounds  of  ob- 
jection incidental  to  them ;  with  the  Law  and  New  Statutes  relating 
to  BastardS;  and  Forms  for  all  Proceedings.  By  Jelinger  C.  Sy- 
mons,  Esq.,  Barrister-at-Law,  of  the  Middle  Temple.  Second 
Edition,  greatly  enlarged  and  re-written.  Thomas  Blenkam. 
London.  1846. 

Trb  first  question  to  be  asked  in  taking  up  any  new  work  is,  ''  has 
the  author  clearly  defined  the  object  before  him  1"  And  this  can  in 
the  present  instance  be  best  answered  by  an  extract  from  Mr.  Symons' 
preface  to  the  first  edition. 

"  It  is  our  object  to  give  a  plain  statement,  first,  of  what  the  law  and  the 

Sractice  is,  as  applied  generally,  to  all  cases  of  removal  and  appeal ;  and  having 
one  this,  then,  under  the  bead  of  each  of  the  nine  kinds  of  settlement,  to  state, 
Jirst,  the  law  creating  and  governing  that  particular  settlement ;  secondly,  the 
evidence  necessary  to  support  it ;  and  thirdly,  th^  grounds  of  objection  to  which 
the  evidence  of  such  settlement  is  commonly  liable,  with  full  directions  and 
forms  for  the  proper  mode  of  stating  them.  By  this  means  the  reader  has 
merely  to  turn  to  tne  sort  of  settlement  he  is  concerned  with,  and  he  finds  the 
matter  ready  and  connected  for  his  use." 

In  carrying  this  design  into  execution  he  has  not  sought  to  swell 
the  book  to  an  inconvenient  size ;  and  although  the  second  edition 
contains  double  the  quantity  of  matter,  the  additions  were  most  judi- 
cious and  necessary ;  such,  for  instance,  as  the  chapter  upon  Bfiring 
and  Service  Settlement,  the  Practice  of  Sessions,  and  the  Laws  re- 
lating to  Bastards.  He  has  endeavoured  to  deduce  from  the  heap 
of  cases  principles  and  rules  to  guide  the  practitioner  to  their  appli- 
cation to  the  questions  that  arise  in  daily  ousiness.  We  approve  of 
the  intention  and  .the  manner  in  which  it  has  been  executea.  Now, 
more  than  ever,  are  text  books  of  this  class  needed.  As  an  illustra- 
tion we  select  his  remarks  upon  Examinations.    • 

"  We  offer  these  rules : — the  first  point  is  to  ascertain  and  understand  tho- 
roi^hly  what  in  law  is  requisite  to  constitute  the  settlement  to  be  made  out 
This  I  have  endeavoured  to  show  under  the  head  of  each  settlement.  Having 
done  this,  and  nut  down  the  various  points  which  go  to  make  up,  not  only  the 
settlement,  but  tne  right  to  remove,  such  as  chargeability  and  so  forth  ;  the  next 
step  is  to  collect,  elicit  and  state  evidence  which  embodies  all  those  points.  In 
the  statement  or  putting  down  of  this  evidence,  the  utmost  care  is  needed ;  for  it 
often  happens  that  the  witnesses  have  really  all  that  is  requisite  within  their 
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knowledge,  nay,  may  even  have  uttered  it,  but  owing  to  neglect  in  ^vritiQg  \k 
down  in  Buificiently  plain  and  precise  terms,  the  order  founded  on  it  has  been 
iquashed;  and  thus  parishes  have  been  saddled  with  paupers,  not  because  there, 
was  any  defect  of  proof  that  they  were  settled  elsewhere,  but  simply  because  the 
clerk  did  not  put  down  fully  and  plainly  what  he  heard !  A  strong  instance  of 
this  occurred  m  the  recent  case  of  Reg.  v.  Wymondham,  where  a  pauper  stated 
only  that  he  was  single  and  unmarried ;  and  the  court  held  that  this  was  no 
statement  that  he  was  without  children ;  and  the  still  more  recent  case  of  Reg. 
V.  St.  Sepulchre,  Northampton,  ^oes  even  further  in  requiring  precision  of  lan- 
guage in  stating  the  entire  requirements  of  statutes.  That  was  a  case  of  tene- 
ment settlement  It  is  essential  thai  the  tenement  *  shall  be  hon&  fide  rented 
at  and  for  the  sum  of  £10  a  year  at  the  least,  yor  the  term  of  one  year  ;  and 
that  it  shall  be  occupied  under  such  yearly  hiring,  and  the  rent  paid  for  the  terqn 
of  one  whole  year.'  This  was  what  the  statute  required,  but  the  examination 
stated  this: — '  On  the  22d  July,  1839,  I  let  a  house,  situate,  &c.,  to  &c.,  at  the 
rent  of  £10  per  annum,  exclusive  of  parochial  rates;  the  said  Thomas  Adams 
occupied  the  house  until  the  22d  of  July,  1841,  and  paid  me  the  whole  of  the 
tent  daring  that  time.'  It  was  objected  that  there  was  no  statement  here  that 
ihe  hoDse  was  hired  for  a  year,  or  that  it  was  oocupied  wider  mich  yearly  hiring, 
for  although  the  occupancy  was  stated  in  genecal  terms,  and  may  be  inferxed  to 
have  taken  place  during  the  whole  term,  yet,  as  Mr.  Justice  Wiglitman  observed. 
"  there  is  no  statement  of  any  occupancy  under  a  yearly  hiring,  this  is  so  worded 
as  to  be  consistent  with  an  occupation  under  diflerent  lettinga."  Mr.  Justice 
Coleridge  diflfered,  indeed,  from  the  rest  of  the  court,  and  said  that,  *<  under  the 
allegation  of  payment  of  the  whole  of  the  rent  during  the  term,  he  thought  he 
ought  in  all  fairness  to  infer  the  rent  for  tlie  premises."  But,  said  Lord  Den- 
inaD,  toe  cannot  infer  any  thing  beyond  tohat  the  examinations  themselves  disclose. 
Again,  in  tlie  case  of  Reg.  v.  Leeds,  the  statement  was,  "  I  paid  rent  for  the 
whole  time  of  my  tenancy."  Thus  there  was  no  statement  that  the  tenant  paid 
the  whole  rent;  it  might  have  been  a  small  portion  only.  And  the  court  said» 
*  it  is  unfortunate  that  the  omission  of  a  word  should  make  all  the  difference, 
hut  such  is  the  case.'  A  host  of  cases  establish  the  same  principle,  viz.  that 
particularity  and  precision  in  stating  all  essential  points  is  required,  so  as  to  pre- 
clude the  possibility  of  mistaking  or  evasion.  Where  the  defect  is  merely  one 
of  bad  English,  or  where  one  name  has  been  accidentally  inserted  instead  d 
another,  so  as  not  to  mislead ;  or  where  all  the  necessary  facts  appearing,  they 
are  immediately  stated,  these  defects  will  not  vitiate  the  order. 

Though  ail  necessary  affirmative  statements  must  be  full,  precise  and  plaia, 
negative  statements  need  not  be  severally  made,  for  instance,  where  the  facts 
stated  show  a  good  primA  facie  settlement,  although  there  may  be  other  facts, 
not  appearing  on  the  face  of  the  examination,  which  would  be  inconsistent  with 
that  settlement,  it  is  not  necessary  that  the  examination  should  negative  those 
other  &cts.  For  example,  where  out-parish  relief  was  shown  to  have  been  given 
to  the  pauper's  father,  when  the  pauper  was  twenty-seven  years  old,  there  being 
nothing  to  raise  the  presumption  that  he  was  emancipated,  it  was  held  unneces- 
sarv  to  negative  the  fact  of  emancipation.  Again,  a  statement  that  A  is  the 
child  of  B,  is  a  sufficient  statement  that  A  is  a  legitimate  child,  for  the  law  does 
not  contemplate  illegitimacy." 

Afler  adverting  to  the  cases  where  two  settlements  are  disclosed^ 
he  proceeds  thus : 

"It  therefore  follows,  that  if  a  person  returns  after  removal,  though  not  In 
a  state  of  pauperism,  he  becomes  liable  to  commitment,  unless  he  is  provided 
with  the  certificate  required  by  the  act  13  &  14  Car.  2,  c.  12.    In  an  action 
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for  false  imprisoment,  the  plaintiff  could  not  recover  damages  on  this  ground, 
having  returned  unlawfully,  though  at  the  time  he  was  maintaining  himself  by 
his  own  labour,  working'  in  the  harvest  fields,  where  he  was  taken  up  on  the 
charge  upon  which  he  was  convicted. 

"  From  the  whole  it  appears  that  the  persons  intended  by  the  different  acts  as 
'  idle  persons'  shall  be  those  who  become  chargeable  to  the  parishes  from  which 
they  have  been  removed,  or  have  returned  to  the  same  without  certificates." 

The  piincipal  mistakes  which  we  have  observed  are  such  as  that 
there  is  no  liaoility  until  subsequent  chargeability.  Again,  the  author 
has  overlooked  the  8  &  9  Vict  c.  126,  which  entirely  repeals  the 
9  Geo.  4,  c.  40,  as  to  insane  paupers,  although  he  has  inserted  8  &  9 
Vict.  c.  117,  as  to  Irish  and  Scotch  paupers.  So  also,  in  his  obser- 
vations upon  the  decisions  as  to  the  loss  of  settlements  consequent 
upon  the  division  of  parishes,  like  Hales  Owen,  he  has  not  referred 
to  7  &  8  Vict.  c.  101,  s.  22,  which  forbids  for  the  future  the  appoint- 
ment of  separate  overseers  for  any  township,  village  or  other  place 
for  which  separate  overseers  had  not  been  appointed  before  the  pass- 
ing of  that  act.  We  should  also  be  inclined  to  alter  some  few  pas- 
sages, and,  were  we  inclined  to  be  hypercritical,  lop  off  some  redun- 
dancies, and  amongst  them  the  phrase  of  last  legal  settlement,  for  a 
man  cannot  have  two  legal  settlements ;  each  one  as  it  is  acquired 
merges  into  former  settlements.  The  work  however  will  unques- 
tionably be  found  useful  by  all  who  are  desirous  of  obtaining  distinct 
ideas  upon  the  existing  law  of  settlement,  and  a  valuable  guide  ia 
actual  practice.  A  good  tabular  view  of  the  statutes,  and  their  ge- 
neral effect,  a  copious  table  of  contents,  and  index  of  cases,  compiled 
with  great  care,  show  the  author's  knowledge  of  what  is  requisite 
for  actual  business,  and  must  increase  the  usefulness  of  the  work ; 
and  we  concur  in  the  concluding  words  of  the  preface. 

'<  I  have  not  been  debarred  from  publishing  this  edition  by  any  rumour  of  a 
change  in  the  law.  If  a  change  takes  place,  it  will  scarcely  diminish  the  utility 
of  a  work  on  the  elements  of  a  system  in  which  there  is  stnall  chance  of  mate- 
rial change.  It  is  very  improbable  that  propositions  as  mischievous  asi  they  are 
chimerical  to  dispense  with  legal  evidence,  encourage  fraud  and  protect  mislead- 
ing looseness  of  statements,  will  ever  meet  with  the  sanction  of  tlie  legislature." 

E.W. 


On  the  Management  of  Transported  Criminals.     By  Captain  Ma- 
conochie,  R.N.  K.H.     London.  1845. 

This  little  work  gives  us  an  opportunity  of  heartily  apologizing  to 
Captain  Maconochie  for  our  inadvertency  in  attributingto  him  the 
little  work  entitled  "  Benevolence  in  Punishment."  He  did  not 
write  it.  We  are  painfully  aware  of  the  necessity  of  complete  reform 
in  the  entire  system  of  punishment,  and  will  lend  a  helping  hand  to 
any  one  who  is  sincerely  bent  on  furthering  that  great  work.     It  is 
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ho|>elefl8  to  expect  attention^  however^  to  the  subject  in  the  present 
excited  state  oi  political  feeling.  We  entertain  ^eat  doubt  whether 
the  mark  sTstem  would  of  itseu  meet  the  evil,  it  strikes  us  that  it 
would  afford  an  undue  advaBtaee  to  mere  strength  and  healthy  were 
punishment  to  be  thus  shortenea  by  mere  bodily  exertion,  or  eyen  by 
mdustry,  which  per  se  is  not  a  proof  of  reformation.  If  we  are  an- 
swered, that  the  authorities  of  the  prisons  would  exercise  a  discretion 
in  giving  marks,  so  as  to  remove  that  objection,  then  it  seems  to  us 
that  the  same  discretion  might  be  applied  to*a  better  and  higher  pur- 
pose in  directing  and  applying  some  enlightened  system  of  moral 
training,  and  mental  as  well  as  bodily  discipline :  this  is  the  great 
want  of  our  present  system,  (a) 

(a)  We  regret  that  .an  uniisual  pressure  of  matter  has  obliged  us  to  postpone  the 
other  "Notes"  of  books  till  our  next  number.    We  hare  inserted  those  first  re- 


▼OL.  nr.  NO.  VI. 


(    218    ) 


IBbentB  of  tt^t  (Bnwctn. 


On  the  12th  of  November  last,  a  meeting  of  the  leaders  of  fJl  the 
circuits,  called  by  the  Attorney-General,  was  held  at  his  chambers, 
for  the  pwpose  of  ascertaining  the  feeling  upon  recent  oocurrenoes 
in  which  the  profession  at  large  appeared  to  the  Attorney-General 
to  be  deeply  interested.  An  opinion  was  expressed  by  the  majority, 
but  not,  we  are  confidently  informed,  by  all  the  leaders  present,  that 
it  is  not  desirable  that  there  should  be  any  rule  on  the  circuits  to 
prohibit  a  barrister  from  reporting  for  the  newspapers,  or  to  exclude 
him  on  that  account  from  the  circuit  table ;  and  that  a  large  majority 
of  the  meeting  was  also  of  opinion  that  it  would  be  proper  to  require 
that  any  member  of  a  circuit  who  so  reported  should  avow  his  en- 
gagement with  the  newspaper  for  which  his  services  were  retained. 

We  are  informed  that  this  proceeding  took  place  without  any  pre- 
vious communication  between  the  leaders  and  the  circuits  to  which 
they  belong.  Much  discussion  has  ensued ;  and  as  some  result  is 
likely  to  accrue  on  the  approaching  circuit,  we  forbear  giving  any 
opinion  of  our  own  on  a  position  no  less  unprecedented  than  em- 


On  the  21st  of  November  last,  the  Benchers  of  the  Middle  Temple, 
desirous  of  furthering  the  legal  education  of  the  students  of  their 
House,  appointed  a  committee  to  ascertain  and  report  on  the  best 
mode  of  carrying  the  resolution  into  effect  The  committee  have 
accordingly  reported.  The  late  period  at  which  we  have  received 
the  Report,  disables  us  from  giving  it  entire;  the  following  is  the 
substance  of  its  recommendations :— 1.  To  appoint  a  reader  of  juris- 
prudence and  the  civil  law.  2.  That  he  should  deliver  three  ter- 
minal courses  of  lectures,  each  consisting  of  twenty  lectures  in  each 
year.  3.  That  the  reader's  stipend  should  be  300  guinea0,  and  one 
guinea  from  each  student  for  each  course ;  and  that  he  be  appointed 
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for  three  years,  after  six  months  have  elapsed  for  the  composition  of 
lectures.  4.  That  the  lectures  be  open  to  the  students  of  all  the 
societies.  5.  That  attendance  be  not  compulsory  until  the  other 
societies  adopt  the  same  system.  6.  That  there  be  an  annual  ex- 
amination, also  voluntary.  7.  That  such  students  as  have  distin- 
guished themselves  shall  be  honourably  mentioned  at  their  call. 
8.  That  the  two  most  meritorious  students,  who  have  attended  three 
courses,  should  receive  100  guineas  each  at  the  examination  in  every 
year. 

Upon  this  Report  the  Benchers  have  passed  the  following  reso- 
lution.   At  a  parliament  holden  on  the  16th  day  of  January,  1846, 

**  It  is  ordered,  that  the  Report  of  the  Committee  on  Legal 
Education  be  approved  of  and  confirmed:  and  it  is  ordered, 
that  a  lecturer  oe  appointed,  an  examination  instituted,  and 
two  exhibitions  estaolished  in  the  manner  and  subject  to 
the  regulations  recommended  by  the  said  report :  9nd  it  is 
ordered,  that  it  be  referred  back  to  the  committee  to  ap- 
prove of  such  further  regulations  and  details  as  may  be 
requisite  for  the  said  several  purposes,  and  to  report  the 
same  to  the  next  parliament :  and  the  committee  are  hereby 
empowered  to  take  such  steps  as  shall  be  necessary  to 
render  public  the  wish  of  this  society  to  receive  applica- 
tions from  gentlemen  desirous  of  becoming  candidates  for 
the  office  of  lecturer,  and  also  to  communicate  with  the 
other  societies  on  the  subjects  of  this  order." 

The  Benchers  of  the  Middle  Temple  have  entitled  themselves  to 
the  cordial  gratitude  of  the  students  at  large  by  their  munificent 
and  spirited  conduct.  We  have  seldom  had  to  record  a  more  noble 
effort  on  the  part  of  men  who  have  themselves  risen,  to  assist  those 
who  are  humbly  struggling  in  the  noviciate  of  their  career.  So 
worthy  an  example  ought  promptly  to  be  followed  by  the  other  Inns. 


The  recent  virulence  with  which  a  portion  of  the  press  has  assailed 
the  Bar,  renders  the  appearance  of  a  new  morning  newspaper  an 
event  not  uninteresting  to  the  profession.  ''  The  Daily  News"  pro- 
mises to  be  a  valuable  acquisition  to  the  public  press ;  and  without 
reference  to  its  political  opinions,  with  which  we  have  no  concern, 
the  tone  and  spirit  of  its  articles  give  ample  earnest  that  it  will  tend 
to  retrieve  that  character  for  integrity  of  conduct  and  decency  of 
language  which  some  of  its  contemporaries  have  done  much  to 
lower.     We  hail  the  following  promise  as  creditable  to  its  con- 
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ductors^  and  we  entertain  undonbting  confidence  that  it  will  be  ful- 
filled in  letter  and  in  spirit : 

''  Entering  on  this  adventore  of  a  new  daily  journal  in  a  spirit  of 
honourable  competition  and  hope  of  public  usefulness,  we  seek,  in 
our  new  station,  at  once  to  preserve  our  own  self-respect,  and  to  be 
respected,  for  onrselTes  and  for  it,  by  our  readers.  Therefore,  we 
beg  them  to  receive,  in  this  our  first  number,  the  assanuMe  that 
no  reco^ition  or  interchange  of  trade  abuse^  by  us,  shall  be  the 
destruction  of  either  sentiment;  and  that  we  intend  proceeding  on 


our  way,  and  theirs,  without  stooping  to  any  such  Sowers  by  the 
road  side.'^ 


The  recent  changes  in  the  Ministry,  and  the  perplexed  and  doubt- 
ful state  of  public  afiairs,  leave  every  measure  of  legislation  in 
extreme  doubt  We  are  unable  even  to  announce  what  is  likely  to 
be  the  fate  of  the  Small  Debts  Act,  or  how  long  it  is  to  be  kept  in 
a  state  of  suspended  animation. 

The  Premier  has  announced  his  intention  of  introducing  a  Bill  for 
the  Amendment  of  the  Law  of  Parochial  Settlements,  of  which  the 
chief  feature  will  be  that  of  a  five  years'  residence  settlement,  a 
measure  in  effect  similar  to  that  proposed  by  Sir  James  Graham. 


Mr.  Burge,  Q.  C,  has  been  appointed  a  Commissioner  of  Bank- 
ruptcy, in  the  room  of  Mr.  Boteler,  Q.  C,  who  unhappily  met  his 
death  by  an  accident  on  the  North  Midland  Railway. 

The  Hon.  Mr.  Stuart  Wortley  has  succeeded  Mr.  Nichol  as  Judge 
Advocate. 
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A  TreaAe  on  the  Prinaples  of  the  Iaw  of  Ifariae  iDsuraiiOM.  lu  two  ParU. 
I.  On  the  Centnot  Hself  between  the  AHOred  tnd  the  AflMier*  II.  On  the  Causes 
which  vacate  that  Contract ;  in  what  caiea  the  A««red  is  entitled  to  recover  back  the 
Consideration  paid  by  him  j  and  lastly,  what  is  the  Remedy  provided  by  the  Law  for 
either  Part^  against  the  other.  By  Francis  Hildyard.  M.  A.,  of  the  Inner  Temple, 
Esq.,  Barrister  at  Law.    In  royal  8vo.  price  VL  10s.  boards. 

A  Pnll  Report  of  the  Proceedings  in  the  case  of  the  Office  of  the  Judee  promoted 
bv  Hodgson  v.  Rev.  F.  Oakeley,  before  the  Right  Hon.  Sir  Herbert  Jenner  Fust, 
Knight,  X>ean  of  the  Arches,  &o.  &c.  Edited  by  A.  F.  Bayford,  D.  C.  L.,  Advocaie. 
In  8vo.  price  6s.  boards. 

The  Pauper  Lunatic  Asylum  Act  (8  &  9  Vict.  cap.  126),  with  an  Analysis  of  iU 
Provisions,  explanatory  Notes,  and  a  copious  Index.  By  J.  F.  Pownall,  of  Lincoln's 
Inn,  Esq.,  Barrister  at  Law.    In  8vo.  price  4i.  boards. 

The  Law  and  Practice  of  Patents  and  Registration  of  Designs,  with  the  Pleadings 
and  all  necessarv  Forms.  By  Sidney  BilUng,  of  the  Middle  Temple,  Esq.,  Bar- 
rister at  Law,  and  Alexander  Prince,  Esq.    In  8vo.  price  12f.  boards. 

The  case  of  the  Queen  against  Serva  and  others,  inclusive  of  the  Trial  and  the 
Alignment  before  the  Jud^.  By  W.  B.  Hewson,  £^.,  of  the  Inner  Temple,  Bar- 
rister jit  Law.    In  8vo.  pnce  3i.  6d.  sewed. 

The  Practice  of  the  Hieh  Court  of  Chancery.  By  Edmund  Robert  Daniell, 
F.  R.S.,  a  Commissioner  of  the  Court  of  Bankruptcy.  Second  Edition,  with  con- 
siderable Alterations  and  Additions,  adapting  the  text  to  the  last  General  Orders  and 
the  most  recent  Decisions  of  the  Court.  By  Thomas  Emerson  Headlam,  M.  A., 
Barrister  at  Law.    In  2  Vols.  8vo.  price  31.  3s.  boards. 

The  Practice  in  the  High  Court  of  Chancery,  including  Appeals  to  Parliament  and 
Proceedings  in  Lunacy,  with  Official  Forms,  Pleadings,  Costs,  &c.  &c.  By  Harding 
Grant,  a  solicitor  of  the  Court.  Fifth  Edition  revised  and  enlaiged,  and  incorporated 
with  all  the  existing  General  Orders  of  Court  to  the  8th  May  1845.  In  2  Vols.  8vo. 
price  1/.  18s.  boarcb. 

The  Orders  of  the  High  Court  of  Chancerv,  from  Hilary  Term  1800  to  Michaelmas 
Term  1845,  with  the  Statutes  relating  to  Pleadine  and  Practice  in  that  Court;  with 
Notes  of  the  Decisions  ujpon  the  above  Orders  and  Statutes,  and  Explanatory  Obser- 
vations. By  Samuel  Miller,  Esq.,  Barrister  at  Law.  Second  Edition,  in  12mo.  price 
14s.  boards. 

The  New  Commentaries  on  the  Laws  of  England  (parUy  founded  on  the  Text  of 
filackstone).    By  Henry  John  Stephen,  Serjeant  at  Law.     Vol.  4.  in  8vo.  price  U.  2s. 

Parish  Settlements  and  the  Practice  of  Appeals.  Containing  the  Law  and  Evidence 
of  each  class  of  Settlement,  and  the  grounds  of  objection  incidental  to  them  ;  with  the 
Law  and  New  Statutes  relating  to  Bastards,  and  Forms  for  all  Proceedings.  By 
Jelinger  C.  Syroons,  Barrister  at  Law,  of  the  Middle  Temple,  Esq.  Second  Edition, 
greatly  enlarged  and  re*written.    In  8vo.  price  10s.  6d,  boards. 
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The  Law  of  Real  Property  in  its  preaent  State,  practicallv  arranged  and  digested  in 
all  ill  branches,  includinff  the  very  latest  Deeisions  of  the  dourts.  By  George  Crabb, 
Esq.  Banister  at  Law.    In  2  yoIs.  royal  ftro.  price  2L  18s.  boards. 

A  Treatise  on  the  liabilities  of  a  Subscriber  to  %  Railway  Company,  incurred  by 
signing  the  Parliamentary  Contract,  with  Fonns  of  Snbscriben  ana  a  Pariiamentaiy 
Contract  and  Observations  theieon.  By  Thomas  Hull  TeireU,  Esq.  of  the  Jnaer 
Temple,  Barrister  at  Law.    In  12mo.  price  8s.  sewed. 

A  Digest  of  the  Examination  Questions  in  Common  Law,  Conveyandng,  Equity, 
Bankrupltay,  and  CriiMoal  Law,  from  the  Commenoement  of  the  Eiamination  m 
Trinity  Tttm  1836.  down  to  lYinity  Term  1846  inclusive.  Second  Edition.  By 
Robert  Maugham,  Secretary  to  the  looorporated  Law  Society. 

Railway  Rights  and  Tiabilities  arising  before  an  Act  of  Incorporatiott  is  obtained. 
By  R.  W.  FiUpatrick,  Esq.,  of  the  Inner  Temple,  Barrister  at  Law. 

Remarks  on  the  AcU  of  the  Sessbn  8  &  9  Vict  relating  to  Real  Property,  with  an 
Answer  to  the  Question  whether  Attendant  Terms  ought  still  to  be  assigned  to  IVustees 
for  Purcfaasers ;  intended  as  a  Supplement  to  Principles  of  the  Law  ^of  Real  Pro- 
perty. By  Joshua  Williams,  Esq.  of  Lincoln's -Inn,  Barrister  at  Law.  In  8vo«  price 
li.  6d.  sewed. 

Remarks  on  the  Law  and  Expefency  of  requiring  the  Presence  of  Accused  PersooB 
at  CoronerB*  Inquisitions.  By  David  Jardine  of  ue  Middle  Temple,  Esq.  Banisler 
at  Law.    Price  Is.  sewad. 
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Art.  L— capital  AND  PRISON  PUNISHMENTS. 


Few  subjectfi  more  deeply  affect  the  progress  of  social  welfare 
than  that  which  we  now  open  to  our  readers,  and  which  it  is 
our  determination  to  investigate  with  thorough  impartiality,  ani- 
mated by  a  singlehearted  desire  to  detect  the  abuses  and  aid 
the  refomm  of  a  system  of  punishment  now  prevailing  in  this 
country,  which  we  believe  to  be  utterly  false  in  theory,  and  the 
cause  of  disastrous  injury  to  the  morals  of  the  people. 

We  aim  at  nothing  short  of  an  entire  and  effective  change  of 
the  whole  system  of  punishment,  satisfied  that  the  require- 
ments of  the  case  will  be  met  by  nothing  which  falls  short  of 
the  establishment  of  a  discipline  for  criminals  essentially  refor- 
matory as  'well  as  corrective. 

Reformation  of  the  man  should  be  the  first  consideration, 
subject  alone  to  what  is  due  to  the  protection  of  society.  The 
subject  is  too  large  a  one,  and  the  urgency  too  great,  to  justify 
any  half  measures  ;  still  less  is  it  expedient  to  narrow  the  sym- 
pathies of  the  public  upon  any  fraction  of  the  question,  as  the 
advocates  for  an  abolition  of  Capital  Punishments  appear  to  us 
to  be  doing.  They  do  not  affect  above  a  ten  thousanath  part  of 
the  criminal  community,  owing  to  the  immense  diminution  of 
the  rigour  of  the  law  effected  on  this  subject  during  the  last 
twenty  years ;  executions  form  too  small  a  fraction  of  punish- 
ment to  enter  further  into  the  question  than  as  a  minute  part 
of  the  entire  system  which  we  desire  to  submit  to  the  calm 
judgment  and  elaborate  consideration  of  the  country,  and  which 
its  magnitude  demands.  We  are  far  from  slighting  the  claims 
of  any  class  of  criminals  to  a  due  regard  to  their  legitimate 
interests ;  but  when   we  consider  not  only  the  rarity  of  ex- 
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ecutions  but  the  ill  deserving  of  those  who  alone  fall  within 
this  class,  we  cannot  but  think  that  there  are  far  higher  de- 
mands upon  our  sympathy,  and  more  important  interests  at 
stake,  than  those  of  a  few  murderers  steeped  in  the  lowest  abyss 
of  crime,  and  guilty  of  the  worst  outrages  against  society.  We 
are  not  now  contending  that  capital  punishments  are  advan- 
tageous; admit  them  for  the  sake  of  argument  to  be  otherwise, 
they  are  nevertheless  uplifted  into  a  very  disproportionate  and 
undue  share  of  public  attention.  In  1843  there  were  thirteen 
persons  hung  for  murder,  of  whom  seven  had  murdered  their 
nearest  relatives  !  In  1844  there  were  sixteen  executions  (the 
largest  number  for  some  years  past),  of  whom  seven  had  mur- 
dered their  wives,  fathers  or  children,  and  the  remaining  number 
were  all  murderers.  It  is  not  desirable  that  philanthropy 
should  exhaust  its  efforts  upon  the  greatest  malefactors  in  a 
community ;  and  it  does  so  when  it  stops  short  at  capital  punish- 
ments. During  the  five  years  ending  with  1844,  fifty-seven 
persons  were  executed,  whilst  the  total  number  of  persons  com- 
mitted for  all  kinds  of  offences,  and  therefore  coming  within  the 
scope  of  punishment,  was  above  half  a  million  ! 

As  regards  the  interests  of  society  at  large,  criminals  who  re- 
gain their  liberty  are  far  more  properly  the  objects  of  concern  to 
the  philanthropist  than  those  who  ao  not  return  to  society.  It  is 
from  the  ruined  morals,  crushed  pride,  revengeful  spirit  and  reck- 
less debasement  of  the  great  body  of  released  prisoners,  that  cor- 
ruption springs  with  its  countless  offspring  of  future  outrage;  for 
it  IS  a  fearful  truth  that  imprisonment  depraves  the  prisoner. 
Here  is  the  true  field  for  the  enterprise  of  the  reformer,  and  the 
energy  of  the  statesman.  Let  the  ground  be  first  cleared  of  the 
well  meaning  but  misplaced  battery  which  encumbers  it,  dis- 
char^ng  its  misdirected  fire  against  an  evil,  which,  if  it  be  one  at 
all,  IS  of  immeasurably  less  magnitude  and  importance. 

We  shall  therefore  pass  in  brief  review  the  chief  arguments 
whereby  the  advocates  of  an  abolition  of  death  punishment  seek 
to  monopolise  the  sympathies  of  the  public,  and  we  undertake 
to  show  that  their  claims  to  priority  of  attention  are  very  mate- 
rially overstated,  and  that  tneir  case  is,  at  least  under  present 
circumstances,  one  of  very  doubtful  merit.  Let  us  however  do 
willing  homage  to  the  general  sincerity  of  purpose  which  we 
doubt  not  actuates,  with  one  or  two  exceptions,  the  clamorous 
philanthropy  of  the  anti-death  punishment  party. 

In  the  first  place,  as  we  have  already  remarked,  there  is  no 
abuse  of  the  practice  it  is  sought  to  remove ;  according  to  the 
oflicial  tables  executions  have  very  greatly  decreased.  In  the 
six  years  ending  1842  there  were  only  fifty  executions,  whilst 


Capital  and  Prison  Punishments.  225 

in  the  six  years  ending  1818  there  were  one  hundred  and  twenty- 
two,  a  diminution  of  144  per  cent !  We  need  scarcely  advert  to 
the  recent  acquittals  in  certain  atrocious  cases  to  prove  that 
there  is  anything  but  a  tendency  to  carry  out  the  law  of  capital 
punishment  with  excess  or  severity.  A  country  in  which  twelve 
men  can  be  readily  found  who  are  capable  of  acquitting  Captain 
Johnston,  of  the  Tory,  on  the  ground  of  insanity,  is  not  one  in 
which  there  is  much  danger  of  an  excess  of  death  punishment. 
It  appears  to  be  the  rule  to  acquit  dn  the  strength  of  atrocity ;  the 
more  heinous  the  crime  the  more  certain  are  the  jury  to  believe 
in  the  defence  of  madness,  so  that  moderate  murderers  are  the 
only  class  in  peril  of  their  lives ;  and  then  the  royal  prerogative 
generally  stands  them  in  stead. 

In  any  other  cases  than  those  of  murder  executions  are  ob- 
solete. Where  then  is  the  abuse  of  the  law  ?  There  is  clearly 
none.    The  law  itself  has  barely  a  practical  existence. 

The  next  plea  for  their  abolition  is,  that  capital  punishments, 
so  far  from  deterring  from  the  commission  of  crime,  tend  directly 
to  encourage  and  increase  it. 

We  must  here  state  that  we  are  quite  as  averse  to  an  excess 
of  death  punishment  as  the  Aylesbury  Society,  Mr.  Charles 
Dickens,  or  any  other  abolitionist  We  have  no  doubt  that  the 
spectacle  of  hanging  a  man  has  a  debasing  effect  on  the  dre^s  of 
tne  populace,  who  almost  exclusively  witness  it.  Mr.  Dickens 
has  come  forward  on  behalf  of  this  view  of  the  matter,  and  has 

Ciblished  a  letter  in  "The  Daily  News  "  of  the  13th  of  March 
st  upon  the  subject.     The  strongest  passage  it  contains  is 
this: — 

''An  execution  is  well  known  to  be  an  utterly  useless,  barbarous,  and 
brutalising  sight,  and  because  the  sympathy  of  all  beholders,  who 
hare  any  sympathy  at  all,  is  certain  to  be  always  with  the  criminal, 
and  never  witn  the  law. 

"  I  learn  from  the  newspaper  accounts  of  every  execution,  how  Mr. 
So-and-so,  and  Mr.  Somebodv  else,  and  Mr.  Soforth  shook  hands 
with  the  culprit,  but  I  never  nnd  them  shaking  hands  with  the  hang- 
man. All  kinds  of  attention  and  consideration  arc  lavished  on  the 
one ;  but  the  other  is  universally  avoided,  like  a  pestilence.  I  want 
to  know  why  so  much  sympathy  is  expended  on  the  man  who  kills 
another  in  the  vehemence  of  his  own  bad  passions,  and  why  the  man 
who  kills  him  in  the  name  of  the  law  is  shunned  and  fled  from  ?  Is 
it  because  the  murderer  is  going  to  die  ?  Then  by  no  means  put  him 
to  death.  Is  it  because  the  hangman  executes  a  law,  which,  when 
they  once  come  near  it  face  to  face,  all  men  instinctively  revolt  from? 
Then  by  all  means  change  it.  There  is,  there  can  be,  no  prevention 
in  such  a  law." 

This  is  somewhat  precipitate  logic.    We  dare  say  that  it  is 
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Bome  solace  to  a  dying  murderer  to  be  shaken  by  the  hand  of 
Messrs.  So-and-so,  Somebody  else  and  So-forth ;  but  it  is  not 
quite  clear  to  us  that  this  attention  is  sufficiently  consoling  to 
reconcile  other  people  to  being  hung,  or  to  divest  the  operation 
of  its  preventive  effect :  if  not,  there  may  still  be  some  preven- 
tion of  crime  in  the  law.  We  are,  however,  nowise  disposed 
to  cavil  at  errors  in  argument,  where  the  motive  is  so  unmis- 
takeably  benevolent  as  that  of  Mr.  Dickens.  We  must,  how- 
ever, venture  to  remark,  that  his  letter  bears  exclusively  against 
the  publicity  of  executions,  and  not  in  the  least  against  execu- 
tions themselves ;  and  this  is  a  very  prevalent  oversight.  It 
may  well  be  that  the  spectacle  of  the  death  struggle  may 
have  a  corrupting  effect,  especially  on  the  class  who  witness  it, 
and  yet  that  the  existence  of  death  punishments  for  murder  may 
have  a  preventive  effect  upon  the  rest  of  the  community.  We 
believe  this  to  be  the  case ;  but  whether  it  be  so  or  not,  it  will 
at  least  be  admitted  by  most  people,  that  they  only  are  hardened 
by  these  sights  who  see  them.  Now  who  are  they  ?  On  the 
most  lavish  computation  a  mere  fraction  of  the  population  ;  for 
it  is  a  notorious  fact  that  the  crowd  assembling  at  these  exhibi- 
tions is  composed  for  the  most  part  of  the  same  persons  who 
have  frequented  them  before,  feut  Mr.  Dickens  admits  that 
"  there  may  be  people  who  do  not  attend  executions,  to  whom 
the  general  fame  and  rumour  of  such  scenes  is  an  example,  and 
a  means  of  deterring  from  crime.  Who  are  they  ?  We  have 
seen,  that  around  capital  punishment  there  lingers  a  fascination, 
urging  weak  and  bad  people  towards  it,  and  imparting  an  in- 
terest to  details  connected  with  it,  and  with  malefactors  awaiting 
it  or  suffering  it,  which  even  good  and  well-disposed  people 
cannot  withstand." 

The  good  and  well-disposed  people  are  of  course  not  among 
the  number  who  are  not  deterred  from  murder.  As  regards  the 
rest,  we  cannot  conceive  how  the  criminalizing  tendency  of  an 
exhibition  can  be  conveyed  to  those  who  do  not  witness  it,  with 
any  sufficient  force  to  counteract  that  preventive  virtue  which  the 
chance  of  being  hanged  has  been  hitherto  supposed  to  exercise 
over  the  minds  of  persons  inclined  to  great  crimes.  We  confess 
to  some  degree  of  scepticism  as  to  any  general  taste  for  being 
hanged.  We  go  so  fa,r  as  to  entertain  doubts  of  the  fascination 
of  the  halter  and  the  seductive  courtesies  of  the  scaffold.  We 
are  absurd  enough  to  believe  in  the  continuance  of  a  whole- 
some dislike  of  the  gallows  in  the  minds  of  a  tolerable  portion  of 
mankind:  and  we  believe,  as  a  necessary  consequence,  that  there 
is  some  preventive  virtue  and  some  protection  to  life  in  the  ex- 
isting law  of  capital  punishment,  which  we  are  not  quite  pre- 
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pared  to  abolish  under  the  present  aspect  of  crime.  We  especi- 
ally think  so,  because  it  is  a  well-known  fact  that  transportation 
has  few  terrors  to  a  hardened  or  reckless  man.  Numbers  court 
it ;  and  it  is  a  matter  within  the  ordinary  experience  of  those 
who  attend  our  criminal  courts  to  hear  men  sentenced  to  im- 
prisonment beg  to  be  transported  instead.  We  are  full  of 
f)roper  pity  for  the  thirteen  or  fourteen  murderers  who  are  un- 
ucky  enough  to  be  annually  hanged  in  spite  of  philanthropy ; 
but  we  confess  to  having  even  still  greater  compassion  for  the 
fourteen  or  fifleen  million  persons  whom  it  is  quite  as  desirable  to 
protect  from  the  chance  of  bein^  murdered.  Philanthropy  in 
England  has  a  sad  habit  of  shutting  one  of  its  eyes,  and  has  an 
untoward  tendency  to  obliquitous  penchants.  We  apprehend 
that  if  it  could  be  shown  to  any  well-disposed  and  rational 
man  (not  a  professed  philanthropist),  that  by  the  sacrifice  of 
the  lives  of  one  or  two  convicted  murderers,  an  equal  number, 
or  even  a  less  number  of  innocent  lives  were  saved  from  de- 
struction, there  would  be  little  doubt  that  the  sacrifice  ought  to 
be  made  as  a  matter  of  humanity  as  well  as  of  duty.  He  must 
have  very  little  acquaintance  with  the  vices  and  ungoverned 
passions  and  ferocity  of  temper  of  a  large  portion  of  our  ignorant 
and  depraved  classes,  who  doubts  that  fear  of  the  severest 
penalty— in  many  cases  the  only  penalty  which  presents  a  change 
to  be  dreaded — deters  from  a  host  of  outrages.  True  it  is,  that 
we  know  not  of  these  instances.  Detected  crimes  are  catalogued 
in  our  calendars;  crimes  expiated  on  the  scaffold  are  proclaimed 
and  published  throughout  the  world  ;  but  of  crimes  prevented, 
of  incipient  outrage  checked,  of  violence  curbed,  and  murderous 
purpose  controlled,  there  is  no  record.  Here  is  a  vastly  dan- 
gerous source  of  error  in  estimating  the  safety  of  an  abolition 
of  capital  punishment.  Its  horrors  and  revolting  accompani- 
ments are  obtrusive  and  glaring ;  it^  salutary  effects  noiseless 
and  unknown. 

The  argument  against  the  publicity  of  executions  is  no  argu- 
ment against  their  existence.  We  admit  that  we  feel  the  force 
of  much  that  is  urged  against  the  spectacle  of  the  gallows  and 
its  debasing  incidents :  incidents,  however,  solely  arising  from 
its  publicity.  Why  should  it  be  public?  If  conducted  before 
a  sufficient  number  of  persons  to  give  the  public  confidence  in 
the  due  execution  of  the  sentence,  and  without  the  publicity 
which  renders  it  a  "  sight,"  the  enormous  evils  and  depraving 
tendencies  attributed  to  it  forthwith  vanish.  We  are  decidedly 
in  favour  of  a  trial  of  executions  from  which  the  public  at  large 
should  be  excluded  :  let  the  officers  of  justice  be  present,  to- 
gether with  the  relatives  of  the  sufferer,  and  any  persons  he 
might  himself  desire  to  witness  his  execution,  but  beyond  this 
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we  can  understand  no  motive  for  gratifying  the  mob.  The  evil  is 
in  making  a  eight  of  the  dying  agony  of  the  sufferer,  not  in  his 
expiation  of  a  crime  which  in  all  ages  has  been  visited  by  death. 

In  the  next  place  the  opponents  of  death  punishments  are 
open  to  the  charge  of  perverting  faqts  and  of  misstating  the  sta- 
tistics of  the  subject.  They  distinctly  announce  that  "  wherever 
capital  punishments  are  diminished,  there  crimes  diminish  in 
their  number  too."  We  cite  Mr.  Charles  Dickens,  but  the  asser- 
tion is  by  no  means  confined  to  him. 

Now  the  fact  is  exactly  the  reverse. 

The  diminution  in  capital  punishments  has  been  followed  by  a 
very  large  increase  both  in  the  offences  previously  punished  by 
death  and  in  the  general  amount  of  crimes  I 

We  proceed  to  place  this  statement  beyond  doubt,  by  literal 
extracts  from  the  official  Tables  showing  the  number  of  criminal 
offenders  for  the  year  1844,  prepared  by  Mr.  Redgrave  of  the 
Home  Office,  and  laid  before  parliament  by  command  of  her 
Majesty.  .  One  of  these  tables  extends  back  to  1836,  and  is 
arranged  so  as  to  show  the  annual  number  of  committals  as  well 
as  the  aggregate  amount  during  the  five  years  1835 — 39,  and 
the  subseouent  five  years,  1840 — 44.  As  regards  the  general 
increase  or  crimes,  it  suffices  to  state  here  only  the  aggregate  of 
the  committals  in  these  two  cycles ;  it  was  as  follows  : 


Clam  or  Ofpencb. 

Total 

ComroiUali  in 

1836—39. 

Total 
Committals  in 
.  1840-44. 

Increaie 

Offences  against  the  person 

Offences  a^inst  property  com- '  [ 
mitted  with  violence / 

Offences  a^nst  property  com- '  [ 
mitted  without  violence   • .  •  •   ' 

Malicious  offences  against  pro- ' 
perty , 

Forgery  and  offences  against  the  7 
currency    j 

Other  offences  not  included  in  7 
the  above  classes j 

Total 

9,669 
7,034 

88,050 

2,122 
5,467 

10,885 
10,274 

110,219 

1,066 

2,828 

7,117 

14 
46 

67-8 

83 

30-1 

112,864 

142,389 

26-1 
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During  the  interval  of  these  cycles  the  population  increased 
scarcely  by  six  per  cent.,  during  which  time  crimes  have  in-  ■ 
creased  twenty-six  per  cent,  and  this  is  after  a  large  diminution 
of  death  punishments.  But  it  will  be  answered,  perhaps,  that 
the  increase  has  taken  place  in  offences  not  previously  punish- 
able with  death,  whilst  in  those  which  were,  but  are  no  longer, 
so  punished,  there  is  a  diminution.  Exactly  the  reverse.  We 
give  the  flattest  contradiction  to  such  statements.  They  have 
been  most  dishonestly  put  forth,  but  innocently  enough  adopted 
and  disseminated  as  a  result  which  every  one  would  hail  with 
satisfaction.    The  facts  are  these  : 

On  the  1st  October,  1837,  the  7  Will.  4  &  1  Vict.  c.  85,  abo- 
lished  the  punishment  of  death  for  the  following  offences : 

1.  Attempts  to  murder  attended  by  no  result  dangerous  to 

life. 

2.  Burglary. 

3.  Robbery  without  stabbing  or  wounding. 

4.  Arson,  where  no  person  was  in  the  building  fired. 

In  1841  the  4  &  5  Vict.  c.  56,  abolished  death  punishment 
for  rape. 

Mark  the  result  as  given  by  the  official  tables  above  cited ; 
the  following  is  extracted  from  them  : 
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A  glance  at  this  table  shows  that  so  far  from  any  decrease 
having  taken  place  in  those  crimes  no  longer  punished  by  deaths 
their  increase  has  been  enormous. 

It  will  be  observed,  that  after  the  year  1837,  when  the  Aboli- 
tion of  Death  Act  passed  with  respect  to  these  oifences,  a  sub- 
division took  place  in  the  classification  of  these  crimes,  those 
marked  with  an  asterisk  still  remaining  subject  to  capital  pu- 
nishment. Taking  the  three  years  which  preceded  the  change 
in  1837,  viz.  1837,  1836,  and  1836,  and  comparing  the  total 
number  in  this  period  with  those  in  the  last  three  years,  viz. 
1844,  1843,  1842,  we  find  that  in  attempts  to  murder  with  and 
without  violence,  and  shooting,  stabbing,  &c.,  the  increase  has 
been  89  per  cent. ;  in  burglaries  of  both  kinds  it  has  been  115 
per  cent.;  in  robberies  of  all  kinds  33  per  cent. ;  and  in  arsons 
of  all  kinds  124  per  cent.  In  rapes  we  find  a  similar  result; 
the  law  was  changed  in  1841 ;  ana  on  comparing  the  three  years 
1837,  1836,  and  1836,  with  those  of  1844,  1843,  and  1842, 
we  find  the  increase  of  rapes  in  these  last  years  has  been  no  less 
thaa  102>per  cent.! 

The  assertion  that  there  has  been  a  diminution  is  a  wanton 
untruth.  The  experience  of  this  marked  increase,  which  has 
cleariy  resulted  from  the  abolition  of  death  punishments,  be- 
comes a  very  serious  consideration  when  we  are  asked  to  abolish 
capital  punishments  in  cases  of  murder.  It  is  idle  to  say  that 
a  horror  of  capital  punishments  had  previously  prevented  people 
from  prosecutmg  in  the  cases  which  subsequently  to  the  aboli- 
tion have  increased  so  largely.  No  person  stabbed  or  shot  -at, 
or  whose  house  had  been  burnt  down,  ever  thought  of  con- 
cealing it  for  fear  the  perpetrator  should  be  hung ;  we  never 
heard  of  such  a  case  in  our  lives,  and  we  believe  few  other 
people  have.  Neither  is  there  the  slightest  ground  for  saying 
that  there  was  more  vigilance  in  detecting  these  crimes  and 
their  perpetrators  after  the  abolition  of  capital  punishments  than 
before.  Why  should  there  be?  The  plain  and  only  rational  in- 
ference from  the  above  facts  is,  that  the  fear  of  capital  punish- 
ment does  deter  from  the  commission  of  the  crimes  to  which  it 
attaches ;  and  there  is  this  strong  additional  proof  of  it,  neither 
of  the  offences  capitally  punished  have  increased  in  anything 
like  the  same  proportion.  Take  murder,  in  the  years  1836-39, 
there  were  315,  and  in  the  years  1840-44,  there  were  347,  being 
an  increase  only  of  10  per  cent.;  and  the  increase  of  the  popu- 
lation would  account  for  6  per  cent,  of  this  increase.  On  re^r- 
ring  to  the  above  table  we  shall  find  a  similar  result  with  regard 
to  attempts  to  murder,  attended  with  injuries  dangerous  to  life, 
and  with  arson,  persons  being  in  the  building.     Now  these 
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comprise  the  only  crimes  for  which  it  is  usual  to  inflict  death 
punishment,  and  therefore  the  only  ones  of  which  the  fear  of 
such  punishment  can  be  deemed  preventive,  and  the  result  is 
that  it  does  prevent  their  increase,  whilst  all  those  offences  to 
which  that  fear  no  longer  applies  have  increased  immensely. 

We  should  be  extremely  sorry,  by  any  inconsiderate  state- 
ments, to  oppose  an  effort  which  presents  itself  to  our  notice 
with  the  hi^h  claim  of  humanity,  and  appeals  to  the  noblest  as 
well  as  the  Kindliest  of  the  impulses  of  nature,  but  we  have  been 
constrained  by  the  force  of  the  facts  to  bring  the  whole  truth 
forward,  lest  the  peril  be  incurred  of  taking  a  step  of  vast  mo- 
ment without  a  knowledge  of  the  real  result  already  experienced 
from  similar  measures ;  and  we  cannot  but  think  that  heavy 
responsibility  attaches  to  those  who  have  not  only  concealed 
but  misrepresented  the  truth  upon  so  important  a  branch  of  the 
inauiry. 

We  are  not  disposed  to  lay  any  particular  stress  upon  the 
Patriarchal  precedent,  or  the  Mosaic  practice  as  to  capital 

Eunishments.  The  Reverend  Henry  Christmas,  Librarian  of 
ion  College,  has  written  a  very  learned  treatise  upon  this  point, 
in  order  to  wrest  from  the  existing  law  the  authority  of  the  6tli 
▼erse  of  the  9th  chapter  of  Genesis.  He  says  that  it  is  a  ques- 
tionable point  whether  '*  this  most  formidable  text  is  not  too 
doubtful  in  its  meaning,  and  susceptible  of  too  many  interpolar 
tion's,  to  be  taken  as  the  chief  support  of  capital  punishment.  It 
is  (he  adds)  diflScult  to  ascertain  whether  tne  blood  of  the  mur- 
derer is  to  be  shed  *  by  man*  or  not?  whether  the  text  oontains 
a  command  or  a  threat?" 

And  this  view  he  founds  on  the  various  readings  of  the  pas- 
sages in  several  versions  of  high  authority  and  repute,  the  Vul- 
gate and  that  of  Wycliffe  and  others,  omitting  the  disputed 
words  ''by  man,"  while  others  again,  as  the  Chaldee,  Ostervald's 
(French  version),  give  the  same  "  tit  man  "  or  "  through  man." 
And  then  he  concludes,  that  ''  all  the  varieties  thus  given^  will 

^  "Calmet  translated  the  verse  thus : 

<  Qukonque  aura  repandu  le  tang  kunuiin  sera  ^vvi  parfeffimon  de  ton 
propre  tang,' 
In  this  version  the  words  in  capitals  are  his  own  interpolation. 
John  Frederick  Ostervald,  on  the  other  hand,  renders  it — 

'Qui  aura  repandu  le  sang  de  Thomme  dans  Thomme,  son  sang  sera  re- 
pandu.' 
This  u  as  nearly  literal  as  can  be. 
The  Vulgate  has 

'  Quicumque  efiuderit  humanum  sanguinem,  fudetur  sanguis  illiuB.' 
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suffice  to  show  that  the  passage  is  not  one  on  which  we  should 
depend  for  the  continuance  of  so  terrible  an  institution  as  that 
of  capital  punishments." 

With  regard  to  the  Mosaic  law,  Mr.  Christmas  says,  '^  The 
punishment  of  death  is  pronounced  by  the  Divine  authority 
against  a  long  list  of  offences — the  fact  cannot  be  denied, — the 
sentence  cannot  be  otherwise  explained — the  practice  cannot  be 
disputed."  But  then  he  contends  that  this  law  was  administered 
under  a  theocracy  and  the  unerring  God  the  judge  of  the 
criminal — 

"  He  appointed  his  own  ministers.  In  some  cases  He  instituted  a 
trial  by  oroeal,  engaging  Himself  to  declare  the  ffuilt  or  innocence  of 
the  parties  accusea — the  waters  of  jealousy  will  furnish  an  instance. 
He  appointed  the  Urim  and  Tbummim,  by  which  He  might  at  all 
times  be  consulted." 

Still  the  fact  remains,  that  capital  punishments  were  not  only 
sanctioned  but  enforced  by  the  Almighty ;  and  for  offences 
which  we  have  long  ceased  to  punish  at  all.  But  we  repeat 
that  we  place  little  dependence  on  any  such  arguments,  simply 
because  we  live  neither  under  a  Patriarchal  nor  a  Jewish  dispen- 
sation, and  also  because  the  Christian  law  under  which  we  do 
live  essentially  differs  from  them  both,  so  much  so  that  it  leaves 
them  without  authority,  except  where  it  expressly  reinforces 
them.  Any  disapproval  of  capital  punishments  in  the  New 
Testament  would  of  course  determine  the  question,  but  not  only 
is  there  none,  but  in  the  only  instance  in  which  the  matter  came 
under  the  recorded  observation  of  our  Saviour  He  expressly  and 
pointedly  refrained  from  giving  any  judgment  on  the  subject. 
To  the  woman  taken  in  adultery  Christ  said,  "  Hath  no  man 

The  Septuagint  has 

The  Spanish  version  of  Scio  gives  us, 

'  Togo  el  que  derramare  sangre  humana,  sera  denramada  su  sangre/ 
Wycliffe  renders  the  passage, 

<li®)o»oettrf  0)el>st)  out  «atine'0  tlool^e,  (fit  Mootie  %t^a\l  U  i%atft' 
Thus  five  important  versions  altogether  reject  the  words  *by  man,*  in  the 
second  memher  of  the  sentence.     On  the  other  hand,  Cranmer,  Tonstall  and 
Ridley,  Coverdale,  Matthew,  Beza,  and  the  Bishops,  interpolate  the  words, 
*  by  man: 

In  this  Luther  and  Giovanni  Diodati  agree. 

The  Chaldee  has  a  curious  eloss :  it  may  be  translated, 

'  Whoso  sheddeth  man's  blood  before  men — that  is,  before  witnesses — ^shall 
by  the  sentence  of  the  judge  be  exposed  to  the  same  pain.' 
The  Rabbis  generally  understand  it, 
'  Whoso  sheddeth  man's  blood,  by  means  of  false  witnesses,  shall  suffer  the 
same  penalty  which  has  been  unjustly  inflicted  by  lus  means.' " 
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condemned  thee?"*  and  upon  her  answering, "  No  man.  Lord,** 
our  Saviour  replied,  "  Neither  do  I  condemn  thee."  It  is  diffi- 
cult to  conceive  how  any  conduct  or  language  could  more  effec- 
tually avoid  the  expression  of  an  opinion  as  to  the  justice  or  in- 
justice of  the  kind  of  punishment  to  be  inflicted  in  these  cases  : 
in  fact,  the  disclaimer  of  giving  Judgment  is  expressed  in  the 
plainest  terms  in  the  15th  verse  of  the  same  chapter.  Christ  says, 
"Ye  judge  after  the  flesh,  I  judge  no  man;"  and  this,  as  the 
context  shows,  was  applied  as  a  disclaimer  of  interference  with 
human  judicial  institutions.  Mr.  Christmas,  however,  says,  "  I 
think  we  may  presume  that,  had  our  Lord  intended  the  punish- 
ment of  death  to  be  in  any  future  age  denounced  against  adul- 
tery, he  would  have  qualitied  this  sentence."  With  much  more 
reason  may  it  be  said,  that  if  our  Lord  had  intended  that  the 
punishment  of  death  should  not  be  denounced  in  any  future  age 
against  it,  he  would  have  so  expressed  it.  Mr.  Christmas  again 
says,  "  It  would  have  been  easy  to  have  given  then  (the  only 
recorded  opportunity)  his  sanction  to  the  continuance  of  the 
penal  code ;  but  he  did  none  of  these  things;  he  simply  asserted 
that  he  did  not  judicially  declare  her  worthy  of  death,  and  thus, 
whatever  becomes  of  the  rest  of  the  penal  system,  it  is  quite 
clear  that  adultery  is  no  longer  a  capital  crime."  It  would  have 
been  equally  easy  to  have  condemned  the  continuance  of  the 

[)enal  code,  but  Christ  did  it  not.  The  non  sequitur  in  the 
atter  part  of  the  above  sentence  is  too  ^oss  to  be  other  than 
an  oversight.  All  that  is  quite  clear  is  that  the  Oospel  is  silent 
on  the  subject,  for  had  Christ  even  condemned  death  punish- 
ment for  adultery,  instead  of  scrupulously  refraining  from  it, 
that  would  still  have  left  its  infliction  for  other  crimes  wholly 
unreproved. 

"  May  it  not  (adds  Mr.  Christmas)  be  assumed  that  all 
offences  of  less  enormity  than  adultery  are  exempted  by  the 
effect  of  this  provision  ?  And  what  offences  are  there  of  greater 
criminality  if  we  except  murder?  At  all  events,  the  class  of 
crimes  to  be  punished  with  death  must  be  reduced  to  a  very 
small  number."  It  is  practically  reduced  to  two  or  three  by 
our  own  law,  and  we  have  therefore  Mr.  Christmas  and  his  con- 
clusion as  to  the  bearing  of  the  Gospel  in  favour  of  the  law  as  it 
is,  and  assuredly  there  is  no  danger  of  any  effort  to  extend  its 
severity.  We  heartily  agree  in  the  above  sentence,  and  shall 
now  take  leave  of  this  branch  of  the  subject ;  we  have  no  desire 
to  press  the  authority  of  the  Bible  into  the  argument,  but  if  it 
be  pressed  against  us,  our  answer  is,  that  capital  punishments,  if 

»  St.  John,  viii.  11. 
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not  enjoined  by  the  Patriarchal  law,  were  administered  under 
the  Jewish  law  by  God  himself,  and  continued  uncondemned  by 
Christ  under  the  dispensation  of  the  Gospel. 

An  argument  is  also  adduced  against  capital  punishment  from 
the  imperfect  means  it  gives  of  repentance  to  the  sufierer.  It  is 
perhaps  an  insufficient  answer  to  say  that  transported  criminals 
have  for  the  most  part  still  less  chance  of  reformation,  and  are 
consigned  to  a  condition  which  almost  ensures  depravity ;  but  it 
is  at  least  an  answer  to  those  who  propose  no  better  system  of 
secondary  punishments  than  such  as  exist  at  present.  We  are 
disposed  however  to  treat  this  objection  upon  its  broadest 
ground,  and  to  admit  that  much  too  short  a  time  intervenes 
between  the  sentence  and  its  execution.  We  think  it  highly 
advisable  that  a  year  should  be  the  smallest  interval ;  but  this 
period  should  be  spent  under  an  entirely  changed  and  im- 
proved system  of  religious  culture  and  moral  .discipline.  Not 
only  would  this  give  time  for  penitence,  but  it  would  also  guard 
against  the  effects  of  hasty  convictions  which  further  investigation 
may  sometimes  (but  we  believe  very  rarely)  prove  to  have  been 
erroneous. 

We  must  now,  however,  draw  our  remarks  on  this  part  of 
the  subject  to  a  close,  for  we  are  desirous  of  entering  upon  one 
of  tenfold  more  importance  than  that  of  the  abolition  of  capital 
punishments.  We  have  endeavoured  to  prove  that  the  number 
of  persons  executed  is  numerically  insignificant,  and  that  it 
affects  the  most  atrocious  criminals  in  the  community  ;  that  the 
corrupting  effect  of  public  executions  has  nothing  to  do  with  the 
question  of  capital  punishments,  which  may  be  tar  more  benefi- 
cially executed  in  private ;  that  the  alleged  fascination  of  the 
gallows  is  pure  nonsense;  that  the  preventive  effect  of  executions 
is  silent  and  extensive ;  that  it  is  effective  as  a  prevention,  on  the 
authority  of  facts  and  figures  which  defy  retutation ;  that  the 
contrary  has  been  maintained  by  misstatements  of  the  result  of 
the  previous  abolition  of  capital  punishments ;  and  lastly,  we 
have  shown  that  the  authority  of  Scripture,  if  not  in  favour  of 
executions,  is  at  least  nowise  against  them. 

But  notwithstanding  what  we  have  said,  our  sympathy  is  not 
with  the  gallows ;  it  has  little  more  fascination  for  us  than  for 
the  culprit  who  puts  himself  within  its  jaws;  and  none  would 
more  cordially  rejoice  to  see  the  necessity  for  it  at  an  end  than 
ourselves.  Our  objection  is  far  more  against  the  dispropor- 
tionate energy  and  mischosen  season  of  the  efforts  made  on  the 
subject,  than  against  the  object  itself  which  these  zealous  per- 
sons have  in  view.  Surely  society  has  a  right  to  say  to  them, 
"If  you  have  so  great  a  horror  of  executions,  find  some  effective 
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substitute ;  exert  your  brains  as  well  as  your  charity ;  aspire  to 
a  somewhat  maturer  philanthropy;  cultivate  a  more  catholic 
benevolence^  so  that  it  may  embrace  the  interests  of  the  com- 
munity at  large,  instead  of  exhausting  its  sympathy  on  a  few 
dozen  murderers.  Our  lives  are  at  least  of  equal  value  with 
theirs ;  and  as  we  who  are  not  in  danger  of  the  gallows  are  by 
several  millions  the  more  numerous  body,  perhaps  it  is  not  pre- 
sumptuous to  think  our  lives  the  more  important  of  the  two. 
Now  we  find  that  executions  tend  to  protect  our  lives ;  and  we  find, 
from  actual  experience,  that  where  the  fear  of  executions  has 
been  removed  from  great  crimes,  those  very  crimes  have  been 
doubled ;  therefore  we  humbly  beg  you  not  to  deprive  us  of  the 
protection  now  afforded  to  our  lives  until  you  are  prepared  with 
a  better ;  we  beg  you  therefore  to  give  ««  some  share  of  your 
merciful  consideration,  although  we  have  not  the  advantage  of 
being  malefactors." 

To  this  appeal  on  the  part  of  society  we  do  not  think  the 
abolitionist  philanthropists  have  any  very  sufficient  answer  to 
make.  If  however  they  will  condescend  to  favour  us  with  a 
little  attention,  we  think  we  could  put  them  into  a  much  better 
position  to  satisfy  society  and  do  battle  with  the  gallows. 

The  object  of  punishment  is,  as  we  have  already  said,  no  less 
to  reform  than  to  deter,  or,  as  Blackstone  very  tersely  words  it, 
it  is  ^^  a  precaution  against  future  offences,"  and  is  not  to  be  re- 
garded '^  in  the  light  of  an  atonement  or  expiation  for  the  crime 
committed."  It  is  scarcely  possible  to  conceive  a  system  which^ 
less  answers  its  purpose  than  that  which  we  adopt.  There  are 
two  ways  of  rendering  punishment  a  precaution  against  future 
offences ;  first  and  foremost,  by  the  correction  and  improvement 
of  the  offender;  and  secondly,  by  inspiring  in  the  minds  of  others 
a  dread  of  punishment.  Our  mode  of  promoting  these  ends  is 
by  confining  a  man  where  he  is  certain  to  be  made  worse  than 
he  was,  and  then  turning  him  loose  on  the  rest  of  society  to  dif- 
fuse his  increased  viciousness  around  him  and  corrupt  his 
neighbours.  This  is  the  practical  effect  of  imprisonment  in  a 
vast  majority  of  cases*  Few  of  the  hundred  thousand  souls 
who  annually  pass  through  our  prisons  in  England  escape 
some  injury  from  the  contamination  of  those  more  hardened 
than  themselves.  Before  conviction,  the  old  and  young,  the 
worst  criminals  and  the  youngest  offenders*  are  herded  together 
in  perfect  idleness,  and  are  there  left  to  concoct  crime  and  foster 
one  another's  depravity.  In  the  great  majority  of  our  prisons 
there  is  no  improving  agency  at  work  in  any  degree  adequate  to 
the  counteraction  of  the  activity  of  evil  communication  con- 
stantly in  operation ;  very  few  of  our  gaols  admit  of  any  suffi- 
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cient  classification  of  prisoners  before  trial.  After  conviction,  the 
treadmill  or  other  hard  labour  mitigates  the  mischief,  and  inter* 
feres  with  the  influences  of  corruption.  But  what  does  it  do  for 
the  regeneration  of  the  prisoner  ?  How  does  it  supply  the  vital 
tendence  essential  to  a  diseased  soul,  a  hardened  heart,  and  a 
darkened  mind,  with  the  pandemonium  of  the  passions  in  the 
full  vigour  of  their  activity  ?  Now  what  we  wish  to  impress 
upon  the  minds  of  philanthropists  and  reformers  is  this, — that 
unless  they  would  have  the  effect  of  imprisoning  men  to  be  that 
of  depraving  themselves  and  of  corrupting  others, — of  directly 
promoting  the  increase  of  crime  and  doing  what  it  is  expressly 
designed  to  prevent, — then  something  more  must  be  done  than 
confining  the  bodies  and  exercising  the  legs  and  arms  of  criminals. 
Something  must  be  done  for  their  minds,  and  infinitely  more  for 
their  morals.  It  is  the  first  province  of  prisons  to  cure  the 
disease  which  brought  its  inmate  there ;  they  ought  to  be  re- 
garded as  moral  hospitals ;  until  this  is  done  nothing  is  done. 

The  first  part  of  the  work  is  to  gain  access  to  the  heart:  it  is  at 
once  the  seat  of  the  malady  and  the  key  to  its  cure.  No  cura- 
tive discipline,  no  correctional  appliance,  no  mental  training,  not 
even  religious  instruction  itself,  can  be  effective  if  it  be  not 
directed  through  the  avenues  which  the  afiections  can  alone 
open  to  the  heart,  thus  admitting  all  other  agencies  of  improve- 
ment. A  prisoner  of  a  peculiarly  hardened  and  savage  character 
was  brought  into  M.  gaol ;  almost  his  first  act  was  to  fell  the 
governor  with  a  crowbar ;  the  governor  was  laid  up  for  some 
weeks.  When  sufiiciently  recovered,  but  still  weak  from  the 
efifects  of  the  blow,  he  went  alone  and  unarmed  to  the  cell  of  the 
prisoner,  and  said  to  him,  ^'  James,  let  us  shake  hands  and  for- 
get what  has  passed ;  I  only  remember  it  as  an  additional  reason 
why  I  should  show  to  you  even  more  attention  and  kindness  than 
to  others."  The  gaoler  kept  his  word,  and  the  prisoner  was 
from  that  hour  an  altered  man,  and  eventually  left  the  prison 
contrite  and  reformed  !  This  is  the  true  principle  upon  which 
prisons  must  be  governed  and  prisoners  corrected,  if  a  man  .is 
wanting  in  the  power  (and  it  is  by  no  means  an  universal  gift) 
to  secure  the  affections  of  those  committed  to  his  keepmg, 
though  he  may  discharge  other  functions  effectually,  and  may 
be  a  good  doctor,  a  sood  lawyer,  a  good  soldier,  or  a  good 
preacher,  he  will  not  do  for  a  gaoler,  ne  is  wanting  in  the  first 
elements  of  his  craft,  and  can  by  no  means  supply  the  defect 
by  strictness  of  discipline  or  integrity  of  conduct. 

An  essential  branch  of  prison  discipline  is  that  of  mental 
education.  Except  in  certain  cases  of  previous  instruction  or  of 
long  confinement,  it  cannot  be  carried  to  any  degree  of  perfection; 
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but  nevertheless  much  may  be  done.  The  minds  of  men  who 
are  to  be  rescued  from  the  dominance  of  the  pa^ions  and  placed 
under  the  control  of  reason  cannot  be  neglected  without  a  gross 
sin  of  omission  on  the  part  of  those  who  are  charged  with  the 
correction  of  criminals.  Adult  schools  on  the  most  improved 
systems  should  be  established  in  every  prison  in  England.  This 
forms  an  indispensable  feature  of  our  scheme.  The  mental 
ignorance  of  the  great  bulk  of  prisoners  is  only  equalled  by  the 
density  of  their  spiritual  darkness.  A  pamphlet  full  of  valuable 
inforitiation  on  this  subject  was  lately  published  by  the  Rever* 
end  Mr.  Walker,  the  Assistant  Chaplam  of  Gloucester  County 
Gaol,  detailing  the  heathen  ignorance  which  he  found  prevailing 
among  his  charge.  Ex  uno  disce  omnes.  We  believe  tnat  we  are 
not  exaggerating  the  truth,  when  we  say  that  one  half  of  the 
whole  amount  of  English  prisoners  are  utterly  unaware  of  the 
existence  of  a  Saviour,  or  acquainte(](  with  the  elementary  truths 
of  the  Gospel ;  that  a  still  larger  number  have  no  more  effective 
knowledge  of  them  than  might  be  possessed  by  Pagans.  In 
general  ^ucation,  the  government  returns  show  us  that  whilst 
30  per  cent,  are  unable  even  to  read,  less  than  1  in  every  200 
(0'42per  cent.)  have  an  education  superior  to  reading  and  writing ! 
Here  is  a  great  work  to  be  done,  important  as  regards  the  adult 
prisoner,  but  infinitely  more  so  as  regards  the  vast  number  of 
youthful  offenders,  those  embryo  broods  of  crime. 

Here  we  may  appropriately  introduce  to  the  notice  of  our 
readers  a  document  of  the  greatest  value,  being  suggestions  put 
forth  under  the  authority  of  the  excellent  and  patriotic  Lord 
Mayor,^  who,  with  the  aid  of  a  committee  of  noblemen  and  gen- 
tlemen, is  most  honourably  exerting  himself  to  promote  the  pre- 
vention <5f  juvenile  cridie.  It  appears  from  Parliamentary  re- 
turns and  other  papers  quoted  therein,  that  there  is  a  frightful 
increase  of  juvenile  crime.  In  1835  the  number  of  Criminals 
under  the  age  of  20  years  committed  to  prison  was  6803,  or  1 
in  449  of  the  population,  whilst  in  1844  they  amounted  to 
1 1,348,  or  1  in  304  of  the  population,  being  an  increase  of  no 
less  than  66  per  cent,  in  nme  years !  As  regards  education  as 
well  as  religious  instruction,  be  it  observed,  that  under  no  other 
circumstances  is  so  good  an  opportunity  given  for  applying  it  as 
in  prisons,  where  no  disturbing  influences  or  other  avocations 
interfere  with  the  machinery  of  education,  and  where  the  teacher 
and  trainer  have  the  whole  guidance  of  the  pupil. 

So  highly  important  is  it  to  subject  juvenile  delinquents  to  a 
perfect  and  exclusive  process  of  moral  cleansing,  that  we  are 
convinced  that  a  severance  of  them  from  the  rest  of  the  crimini^l 

'  The  Right  Honourable  John  Johnson. 
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body,  and  an  entirely  separate  treatment,  is  most  desirable  if  not 
indispensably  necessary.  We  cannot  better  advance  this  very 
important  reform  than  by  transcribing  the  proposals  put  forth 
in  the  document  to  which  we  have  first  referred. 

After  alluding  to  the  frequent  lamentations  made  by  judges 
and  presiding  magistrates,  that  they  are  compelled  to  commit 
juvenile  offenders  to  the  common  gaols  for  want  of  any  fitter 
asylum  for  them,  the  **  Su^estions    proceed  as  follows : — 

'^  The  mind  of  the  child  becomes  thus  familiarized  with  a  gaol— a 
prison  is  at  once  disarmed  of  its  terrors  and  its  shame.  In  a  gaol 
the  novice  in  crime  gets  acquainted  with  the  hardened  in  guilt;  he 
finds  himself  the  object  of  commiseration ;  he  finds  that  he  is  better 
clothed,  better  fed,  better  housed  and  better  cared  for  within  its  walls 
than  in  the  habitation  of  his  parents  or  the  workhouse  of  his  parish ; 
hence  pet^  delinquencies  become  the  prelude  to  the  gravest  crimes, 
and  the  cnild  acclimated  to  the  atmosphere  of  a  gaol  grows  up  to 
manhood,  disabled  fi'om  gaining  an  honest  living  by  having  had  the 
brand  of  crime  stamped  on  his  forehead,  and  he  so  remains,  perhaps 
for  years,  a  continual  burden  to  the  state  until  his  education  is  finished 
in  the  Model  Prison,  at  an  expense  of  some  thirty  or  forty  pounds, 
preparatory  to  his  transportation  from  his  native  land  at  a  further 
cost  of  the  like  sum. 

"  If,  when  this  child  was  first  charged  with  violating  the  law,  or 
was  first  found  in  destitution  on  the  threshold  of  crime,  it  had  been 
placed  in  a  reformatory  establishment,  surrounded  with  means  and 
appliances  for  mental,  moral,  religious  and  industrial  training,  instead 
of  costing  his  country,  in  loss  by  plunder  and  in  expenses  of  prosecu- 
tions, imprisonments  and  transportation,  from  100/.  to  150Z.  he  would 
for  one  third  of  that  price  have  been  rendered  a  useful  and  valuable 
member  of  society  either  at  home  or  in  any  one  of  our  colonies—to 
which,  as  a  free  emigrant,  after  proper  training,  he  might  be  willing 
to  be  transferred. 

"  To  carry  out  tins  object  in  a  cheap  and  efficient  manner,  it  should 
not  be  undertaken  by  a  mere  union  or  parishes,  or  even  of  counties ; 
it  must  be  by  the  establishment  of  National  Asylums,  in  which  all 
objects  of  both  sexes,  however  numerous,  may  be  received,  and  where 
they  may  be  classified  according  to  their  sex,  age  and  strength,  as  well 
as  their  past  pursuits  and  associations ;  ai^  where  they  may,  from 
time  to  time,  be  rearranged  according  to  their  conduct,  character  and 
attainments,  and  according  to  their  intended  vocation  in  after  life. 

'^  These  establishments  should  be  conducted  by  government 
officers,  under  the  supervision  of  inspectors  and  boards  of  magis* 
trates ;  they  should  be  placed  on  the  line  of  the  great  trunk  railroads 
by  which  children  coiud  be  transmitted  safely,  cheaply  and  expe- 
ditiously to  and  from  different  parts  of  the  kingdom,  and  by  which 
the  produce  of  their  labour,  such  as  market  garden  stuff  and  other 
proanctions  of  the  soil,  might  be  easily  forwarded  to  the  metropolis  or 
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other  lar^e  towns,  where  a  ready  consumption  would  be  Ibund. 
Outdoor  labour  should  be  united  with  mental  and  religious  education, 
and  with  instruction  in  mechanical  employment :  employment  in  the 
open  air  invigorates  the  frame,  promotes  their  growth,  and  is  a  good 
preparation  fer  any  situation  that  youth  may  be  hereafter  destined  to 
fill.  The  length  of  their  continuance  in  the  asylum  should  not  be  deter- 
mined by  a  sentence  of  years  or  months,  but  by  a  modified  applica- 
tion of  Captain  Maconochie's  system,  where  good  conduct,  industrious 
habits  and  proficiency  in  some  industrial  pursuit  will  dbtinguish  the 
inmates  as  fit  for  apprenticeship  in  this  country,  or  the  colonies,  or  to 
enter  as  volunteers  in  the  naval  or  military  service,  as  may  b&»t  suit 
their  faste  and  inclination. 

''  To  efiect  these  great  objects,  great  changes  in  the  law  will  be 
required ;  for  that  purpose  it  is  proposed  to  enact  that  all  children 
imder  a  diven  age,  sa;|^  sixteen  years,  found  violating  the  law  or  in  a 
state  of  destitution  which  will  inevitably  lead  to  crime,  shall  be  taken 
before  the  magistrate,  and,  instead  of  being  committed,  as  is  now  the 
case,  to  a  criminal  prison,  they  shall  be  sent  to  the  proposed  asjrlum, 
and  the  parents,  and,  failing  the  parents'  ability,  the  parisnes  to 
which  they  belong,  shall  pay  the  diy  expense  of  diet  and  clothing, 
say  two  or  three  shillings  per  week,  as  the  case  may  be. 

**  The  efiect  of  such  a  legal  enactment  would  be,  that  parents  and 
parochial  authorities  would  exert  themselves  to  control,  educate  and 
obtain  employment  for  those  for  whom  they  are  bound  by  law  to 
provide ;  and,  if  they  failed  to  do  this,  parisnes  and  parents  would 
nave  no  right  to  complain  that,  having  neglected  to  perform  their 
duty,  the  state  should  mterpose  and  do  their  duty  for  them.  Parishes 
and  parents  will  have  no  right  to  complain  if  the  state  places  itself  m 
loco  varmiis  for  the  purpose  of  making  those  happv  and  useful  who 
would  otherwise  be  wretched  and  useless  members  or  society,  charging 
the  parent  or  the  parish  with  the  expense  of  their  support ;  an  ex- 
pense which  has  hitherto  been  thrown  most  unjustly  upon  the  county 
rates,  or  has  been  defrayed  out  of  the  consolidated  fand,  raised  firom 
the  taxation  of  the  nation  at  large.'' 

May  these  admirable  suggestions  arouse  attention  to  the 
scheme  they  so  powerfully  advocate  !*  We  shall  again  return  at 
some  early  time  to  this  most  important  branch  of  the  subject. 
Let  us  now  revert  to  the  discipline  of  adult  prisons. 

The  moral  training  of  the  prison  must  be  committed  to  sepa- 
rate hands  expressly  instructed  for  the  purpose.  It  is  a  perfect 
mockery  to  say  that  this  is  already  provided  for  by  the  appoint- 
ment of  gaol  chaplains.  They  are  quite  incompetent  to  perform 
the  work  of  moral  trainers ;  good  and  zealous  men  there  are 

>  Mr.  Hill,  Q.  C,  the  Recorder  of  Birroingham,  has  also  taken  up  this  suljecC, 
and  has  given  the  reform  of  juvenile  punishment  the  benefit  of  his  vigoroias  mind. 
We  trust  tliat  he  will  pursue  his  most  kudable  design,  and  acdrelj  adnmce  the 
work. 
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doubtless'  amon^  them,  but  they  are  not  the  persons  (generally 
speaking)  who  have  either  the  sort  of  aptitude  or  education  fitted 
to  this  arduous  and  peculiar  duty«  It  is  no  slight  task  to  grapple 
with  the  averseness  and  untowardness  of  a  child's  mind  afflicted 
with  a  perversity  of  disposition ;  but  how  tenfold  more  difficult 
the  task  of  subduing  tne  stubborn  and  long-formed  habits  of 
evily  of  uprooting  the  confirmed  and  hardened  depravity  which 
has  brutalised  the  adult  criminal ;  and  of  implanting  in  that  un- 
grateful soil  the  seeds  of  the  very  qualities  and  virtues  to  which 
its  nature  is  the  most  averse.  Tiiis  is  the  task  to  be  performed 
bjr  the  prison  instructors,  to  whom  the  work  of  christianizing 
onminals  is  allotted. 

It  is  scarcely  eermane  to  the  province  of  law  reviewers  to 
sketch  a  system  ofmoral  training.  Suffice  it  to  leave  the  detail  of 
the  plan  to  apter  minds :  but  we  insist  upon  the  vital  necessity  of 
this  work  :  it  is  second  to  none.  It  must  be  carried  out  in  no 
chary  spirit:  men,  especially  trained  and  fitted  to  the  work, 
should  be  appointed  under  efficient  ministers  to  ply  the  work 
with  unceasii^  zeal  and  vigour.  There  should  he  resident  in 
each  gaol  a  Oaol  Ministbb,  to  whom  the  whole  spiritual  and 
mental  sovemment  of  the  establishment  should  be  confided. 
Be  should  be  a  person  of  superior  faculties :  pious,  firm,  zealous 
and  gentle,  with  great  discrimination  of  character,  a  kind  heart, 
and  a  well-disciplined  judgment.  Such  men  it  is  by  no  means 
impossible  to  meet  with ;  but  the  office  they  are  to  fill  is  too 
important  to  render  economy  an  object,  and  the  salary,  inde- 
pendent of  rooms  and  other  advantages,  should  vary  from  600/. 
to  1,2002.  per  annum,  according  to  the  size  of  the  prison,  but 
should  not  fall  below  the  usual  net  stipend  of  a  good  living ; 
for  the  arduous  and  peculiar  character  or  the  duty  required,  and 
the  essential  need  that  the  office  should  be  esteemed,  and  its 
holder  respected,  are  not  the  only  considerations  :  we  must  not 
forget  the  fact,  that  the  position  is  one  utterly  divested  of  all  the 
drcomstances  which  render  the  discharge  of  spiritual  duties 
pleasing  to  the  worldly  feelings  of  those  who  perform  them ; 
and  these  are  very  powerful,  even  with  many  good  Christians. 
There  is  no  approving  audience,  no  possibility  of  ffratif^ring 
pride,  or  even  of  attaining  fame.  It  is  a  thoroughly  Samaritan 
work,  and  one  which  none  can  discharge  who  do  not  feel  the 
prompting  of  an  honest  zealous  desire  to  do  good :  such  men 
are  well  worthy  of  their  hire.  At  the  same  time  the  stipend 
ought  not  to  be  so  high  as  to  make  it  an  object  of  competition 
with  worldly  minded  men  who  may  have  interest  with  the  dis- 
pensers of  place,  and  seek  it  for  the  sake  of  profit  According 
to  the  size  of  the  prison,  there  should  be  placed  under  the  con- 
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trol  of  the  gaol  minister  a  safficient  number  of  lay  assistants  to 
cwy  out  the  system  of  education  to  be  adopted,  and  also  to 
assist  in  the  religious  and  moral  training  of  tne  prisoners,  and 
especially /or  holding  continual  intercourse  with  them ;  reproving 
wnere  needed;  guiding;  counselling;  gaining  the  confidence  and 
hearts  of  the  people;  and,  above  all,  encouraging  them  in  their 
progress  with  the  prospect  of  future  rise  and  welfare.  Hie 
class  of  persons  best  fitted  for  this  work  would  probably-  be 
found  among  the  lay  missionaries  of  the  Pastoral  Aid  Society, 
and  among  seriously  disposed  teachers  in  large  and  well  con- 
ducted schools. 

It  would  be  absolutely  requisite  that  there  should  be  likewise 
a  Normal  Prison  in  London,  where  governors,  teachers  and 
assistants  should  be  regularly  ti^ined  under  the  most  improved 
system,  alike  in  physical  and  moral  discipline,  and  where  candi- 
dates for  the  gaol  Ministry  might  also  obtain  an  insight  into 
their  duties,  and  pass  a  noviciate  in  active  performance  of  their 
several  offices.  The  cost  of  such  an  establishment  would  be 
wholly  insignificant  compared  with  the  benefit  derivable  from  it 
Once  for  all  let  us  dismiss  the  argument  of  economy.  True 
economy  is  in  the  prevention  of  crime,  not  in  the  means  of  curing 
it.  There  is  no  answer  to  be  made  to  this.  The  economists  in 
this  matter  are  the  only  prodigals — prodigal  of  the  costly  coer- 
cion necessitated  by  crime — prodigal  of  the  labour  lost  by  the 
indolence  of  crime — prodigal  of  the  property  pillaged  by  it- 
prodigal  of  social  security,  prodigal  of  life  itself,  s^acrificed  by  the 
excesses  and  impulses  of  criipe  which  we  are  too  lazy  to  check. 
Improved  morals  among  the  people  would  well  repay  their  cost. 
Need  we  repeat  it  that  the  opportunities  for  implanting  them 
are  peculiarly  great  in  prisons.  The  very  class  who  most  need 
this  reformation,  and  who  are  elsewhere  inaccessible  in  their 
free  state,  are  here  collected  together  as  it  were  for  the  very 

Eurpose  of  redemption  fi'om  their  vices.  It  would  take  a 
undredfold  the  same  machinery,  staif  and  outlay  to  effect 
the  same  improvement  out  of  prison.  Even  then,  with  debasing 
influences  and  scenes  around  them  in  full  vigour,  it  would  be 
impossible  that  such  efforts  could  be  equally  fruitful.  And  these 
are  the  opportunities  which  we,  who  call  ourselves  ''great"  and 
*^  Christian"  and  ''  enlightened "  have  gone  on  from  year  to 
year  and  century  to  century  neglecting ;  spending  million  after 
million  in  punishing  crimes  which  our  punishments  reproduce ! 
The  physical  discipline  of  prisons  is  beginning  to  be  bett^ 
understood.  In  the  first  place  it  must  be  correctional.  If  pri- 
sons are  objects  of  desire  to  any  class;  however  impoverished. 
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one  of  the  main  objecta  of  punishment  is  at  an  end.  It  is  so 
now.  We  know  of  several  mstances  where  offences  have  been 
committed  expressly  to  obtain  shelter.  First,  the  work  must  be 
severe,  and  the  diet  as  low  as  is  consistent  with  health.  Soli- 
tary confinement,  administered  with  great  precaution  and  in 
small  doses  at  a  time,  is  vei*y  effectual,  and  should  form  part  of 
every  sentence  where  there  has  been  an  exhibition  of  vicious 
spirit ;  but  we  propose  to  allow  the  application  of  this  additional 
penance  to  be  imposed,  within  certain  limits,  by  the  gaol  Minis- 
ter, according  to  nis  discretion  as  to  the  particular  requirements 
not  only  of  each  case,  but  of  the  phases  and  changes  which  the 
patient  ma^  exhibit  during  the  course  of  his  treatment — a  dis- 
cretion which  cannot  possibly  be  exercised  by  the  judge  with  the 
same  propriety  or  good  effect. 

We  wish  to  see  a  similar  discretion  given  to  the  Governor 
of  the  prison  as  to  hard  labour.  All  correctional  discipline 
within  certain  fixed  limits  should  surely  be  propK>rtionra  to 
the  growth  or  absence  of  improvement  m  the  patient :  other- 
wise there  is  no  inducement  to  improvement,  no  reward  of  peni- 
tence. Under  any  circumstances  we  are  opposed  to  flogging ;  it 
has  an  irremediable  tendency  to  brutalise  and  harden,  which 
nothing  can  compensate.  The  dark  cell  is  far  preferable,  if 
inflicted  with  moderation. 

We  cannot  quit  this  part  of  the  subject  without  a  few  words 
on  the  '^Mark  system."  Itembodies,  to  some  extent,  the  principle 
we  have  contended  for,  and  apportions,  in  some  measure,  advan- 
tages to  ioiprovement,  and  to  the  moral  as  well  as  industrial 
progress  of  the  prisoner;  hvX  it  is  too  much  leavened  with  an 
idea  that  labour  is  the  grand  corrective  and  true  panacea  of 
prisons.  It  proposes  to  substitute  labour  sentences  for  time  sen- 
tences. We  object  to  labour  sentences.  They  are  open  to  this 
obvious  and  powerful  objection,  that  they  either  give  an  advan- 
tage to  mere  bodily  strength,  or  they  require  an  adaptation  in 
each  case  of  the  sentence  to  the  bodily  powers  and  health  of 
each  prisoner  which  it  would  be  perfectly  impracticable  to  effect. 
The  strong  man  would  lighten  his  sentence  because  he  was 
stronoy  instead  of  because  he  was  reformed  ;  the  sole  around  on 
which  it  ought,,  if  at  all,  to  be  shortened.  The  weak  man,  on 
the  other  side,  would  have  a  longer  imprisonment  because  of  his 
weakness,  however  deserving  of  bis  liberty.  Captain  Maconochie 
attaches  so  much  virtue  to  labour  that  he  recommends,  if  no 
better  work  can  be  had,  to  set  men  to  pick  up  straws  scattered 
for  the  purpose,  and  that  they  should  so  earn  marks  entitling 
them  to  freedom :  a  highly  advantageous  scheme  for  the  light- 
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fiDgered  community  certainly,  and  some  test,  moreoYer,  of 
Btrength  of  hacks.  The  serious  proposal  that  a  criminal  should 
evince  his  fitness  to  go  at  large  m  society,  and  that  his  amend- 
ment should  be  measured  by  the  straws  he  picks  up,  is  a  Uttle 
too  farcical  to  require  much  comment.  Oaptain  Maconoohie  is 
eridently  of  opinion  that  industry  is  necessarily  reformatory. 
We  will  not  descend  to  verbal  criticism,  or  Milton's  **  vice  in- 
dustrious" would  alone  show  the  error  of  any  such  construction; 
but  is  it  not  the  ftct  that  the  most  vicious  persons  are  often  the 
most  laborious?  Because  the  proper  application  of  industry 
is  good,  it  by  no  means  follows  that  it  is  abstractedly  improv- 
ing. Nothing  can  be  more  laborious  than  the  treadmill,  and 
Captain  Maconochie's  principle  does  not  require  anything  more 
than  that  a  man  should  be  sentenced  to  so  many  thousand  turns 
of  the  wheel.  He  would  be  inspirited  by  the  knowledge  that  his 
feet  were  hastening  his  freedom,  and  this  is  all  that  Captain 
Maconochie  desires,  as  far  as  industry  goes,  to  make  imprison- 
ment improving.  We  do  not  believe  it  would  be  so  in  the 
slightest  degree.  It  is  like  any  other  abstract  power,  neither 
good  nor  bad,  at  most  but  negatively  good,  because  it  is  better 
uian  the  absence  of  such  power;  but  whether  it  be  actively 
good  or  not  depends  wholly  on  the  purpose  to  which  it  is  ap- 
plied. The  most  that  can  be  said  in  its  favour  as  a  means  of 
reformation,  is  that  it  is  an  avoidance  of  idleness ;  but  what  is 
this  but  a  negative  good?  No  doubt  idleness  would  be  worse, 
for  that  would  be  actively  bad.  We  regard  mere  labour  in  a 
prison  as  a  mere  punishment,  and  useful  only  to  deter.  We 
shall  presently  give  practical  evidence  that  the  treadmill  labour 
has  no  tendency  to  elevate  or  improve,  but  rather  the  reverse. 
Nevertheless  it  may  be  advisable  as  a  punishment  to  ret»n  it : 
we  think  it  is ;  but  it  is  the  acme  of  confusion  to  class  or  regard 
it  as  a  means  of  reformation— a  conflision,  in  short,  between 
mind  and  muscles.  The  philosophy  of  true  reform  in  prison 
discipline  roust  be  of  another  and  higher  order.  We  are  advo- 
cates, nevertheless,  of  industry  in  prisons,  but  industry  of  an  im- 
proving kind.  Captain  Maconochie,  in  justice  to  him  be  it  re- 
marked, is  also  an  advocate  of  the  same  means,  but  he  does  not 
attach  sufficient  weight  to  it 

We  do  not  hesitate  to  express  our  desire  to  see  industrial 
employments  carried  out  in  prisons  to  the  foil  extent  of  the 
Bernese  plan,  save  only  in  field  labour.  The  following  trades 
may  be  easily  carried  on  in  gaols : — tailoring,  shoemaking,  mat- 
making,  weaving,  turning,  and  other  trades,  to  which  we  may 
add  printing,  which  has  never,  we  believe,  been  yet  introduced  into 
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prisons,  but  which  is  well  calculated  for  separate  employrnent.^ 
This  would  form  a  higher  class  of  employment,  and  on  that  ac- 
count be  valuable,  forming  gradations  of  occupation.  Carpen- 
tering, blacksmiths'  work,  and  trades  requiring  more  apparatus 
and  space,  are  hardly  so  well  calculated  for  the  purpose,  and 
m^ht  at  any  rate  be  postponed  to  a  more  mature  period  of  our 
correctiopal  experience.  The  others  are  compatible  with  the 
separate  system. 

We  can  conceive  no  valid  objection  to  industrial  employment 
in  prisons.  The  usual  cavil  is,  that  it  interferes  with  trade. 
Supposing  it  does  in  the  first  instance,  trade  is  at  any  rate 
compensated  by  an  improved  security  to  property  by  enabling 
prisoners  to  gain  an  honest  livelihood  when  they  come  out  of 
prison,  and  in  the  improved  morality  of  the  lower  classes.  This 
alone  ought  to  be  a  sufficient  answer;  for  it  is  the  answer  which 
principle  will  uphold ;  but  there  is  another  answer,  and  one 
more  suitable  to  these  arithmetical  times.  If  prison  trades  inter- 
fere with  other  trades,  it  can  alone  be  because  the  prisons  derive 
some  money  advantage  thereby ;  if  so,  that  money  is  to  be  de- 
ducted from  the  cost  of  the  prison ;  but  who  pays  for  the  prison? 
Why,  the  very  people  who  complain  of  the  loss!  If  it  be  said 
that  the  landowners  and  others  would  share  in  this  gain,  they 
are  still  a  portion  of  the  community  who  have  just  as  much 
right  to  share  it  as  tradesmen,  and  who  so  likely  to  derive  benefit 
from  the  improved  means  of  their  customers  as  th^e  very  trades- 
men themselves  ?  But  there  is  a  third  answer  to  the  trade  ob- 
jection. The  proceeds  of  the  prison  work  may  be  applied  to 
the  uses  of  the  prison  itself  and  its  inmates ;  and,  secondly,  for 
such  other  purposes  as  are  now  levied  on  public  rates,  the  poor 
houses  especially ;  and  as  regards  printing,  the  county  business 
would  monopolise  double  the  amount  of  printing  likely  to  be 
done  in  prisons.  But  the  true  answer  is,  that  if  it  be  a  gain,  it 
is  a  gain  to  those  who  now  pay  twice  over  by  the  present  system ; 
first,  for  the  unrelieved  cost  of  prisons  and  police ;  and,  secondly, 
by  the  pillage  of  their  property  directly  occasioned  by  the  in- 
creased crime  our  present  prison  jsystem  pours  forth  upon 
society.  Thus  they  who  can  alone  complain  of  the  industrial 
system  are  the  first  to  sufier  hj  the  idle  system.  And  they  suffer 
in  two  ways;  they  sufier  by  pillage  and  b^  pauperism,  which  is 
largelyswoUen  by  the  incompetency  to  which  our  prisons  minis- 
ter. The  English  people  are  not  prone  to  an  easy  adoption  of 
great  truths  and  broad  views;  but  they  may  rely  on  it  that 

'  The  compoation  of  the  iy^es  merely  requiring  that  the  cases  contaiiiiDg  the 
sort  of  type  wanted  be  placea  before  uie  prisoner,  with  no  other  apparatus  re* 
qoMog  room.    The  press  ia,  of  eoune,  a  distinct  c^eration. 
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the  interest  of  their  tills  and  their  pockets  is  thoroughly  identi- 
fied with  the  improvement  of  prison  labour,  even  though  in  some 
.rare  cases  there  should  be  a  perceptible  diminution  of  immediate 
profits.  Infinitely  larger  sacrifices  are  made  daily  for  ultimate 
gains  of  smaller  amount. 

The  good  to  be  gained  by  prison  trades  consists  in  the  culti- 
vation of  usefiil  and  elevating  industry — ^the  exact  reverse  of 
picking  straws  and  fanning  air.  The  one  is  an  encouraging 
and  uplifting  occupation,  giving  the  man  a  chance  and  thereby 
hope  and  resolution  of  doin^  better  hereafter  than  he  did 
before — in  a  word,  earnest  of  improvement,  which  is  the  end  of 
punishment.  The  system  has  oeen  found  to  answer  well  in 
practice.  The  great  danger  is  of  making  the  improvement  such 
as  to  operate  as  an  inducement  rather  than  a  preventive  to 
crime  in  others.  This  can  only  be  done  by  making  the  cor- 
rectional discipline  sufficiently  severe,  both  as  regards  the  Mnount 
of  labour,  the  separate  system,  low  and  coarse  but  not  unwhole- 
some diet,  and,  m  extreme  cases,  the  solitary  cell. 

Time  sentences  seem  highly  objectionable  to  Captain  Ma- 
conochie.  In  our  judgment  there  is  nothing  objectionable  in 
them  but  their  shortness.  When  we  find  a  man  imprisoned  ior 
two  months,  without  hard  labour,  for  stabbing  his  comrade 
twice  in  the  bowels,  and  killing  him  without  further  provocation 
than  «a  slap  in  the  face  and  a  challenge  to  fight,  it  is  meet  for 
consideration  how  far,  when  prisons  become  moral  hospitals,  it 
may  not  be  wise  to  make  periods  of  imprisonment  bc»r  some 
proportion  to  the  amount  of  need  evinced  for  moral  discipline. 
If  labour  were  the  panacea  of  crime,  it  would  be  well  to  make  it 
the  measure  of  imprisonment;  but  as  moral  training  happens  to 
be  the  only  remedy  for  it,  we  think  it  should  be  measured  and 
applied  by  time  sentences,  and  by  none  other.  **  Where"  (the 
advocates  of  the  mark  system  will  exclaim)  **  is  the  inducement 
to  a  man  to  behave  industriously  and  well  in  prison,  if  he  may 
not  by  that  means  shorten  his  time  there?"  We  answer  that 
there  ought  to  be  no  inducement  to  shorten,  but  only  to 
improve  nis  time  there.  But  our  proposal  contains  another 
answer. 

We  would  give  the  prisoner  an  inducement  to  good  conduct 
and  improvement — one  somewhat  similar  to  that  siven  at  the 
Pentonville  Prison, — a  certificate  of  character,  wnich  should 
avail  him  when  he  leaves  prison  to  get  honest  employment,  and 
which  we  propose  should  be  proportioned,  perhaps  in  three  or 
four  classes,  according  to  his  behaviour  and  his  progress  whilst 
there.  This  plan  would  render  it  no  mercy  to  tne  man  to  have 
unduly  short  sentences — the  greater  mercy  would  be  to  give 
him  time  to  be  thoroughly  amended,  and  to  derive  the  fiill 
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benefit  of  a  moral  cleansing,  together  with  its  seouel— a  charac- 
ter based  on  a  sufficient  ordeal  to  be  trusted^  This  would  be 
more  worth  having  than  a  month's  earlier  liberty  gained  by 
dexterity  in  picking  straws,  or  exertion  in  treading  a  wheel. 
These  certificates  should  be  signed  by  the  governor  and  coun- 
tersigned by  the  minister.  They  should  enter  into  some  parti- 
culars of  conduct  and  also  of  capacity,  as  a  guide  to  employers, 
and  in  all  cases  a  still  fiirther  entry  of  such  particulars  should 
be  kept  in  a  register  in  the  prison  for  further  reference,  under 
regulations.  This  certificate  would  form  one  of  the  most  re- ' 
sponsible  parts  of  the  duties  of  the  gaol  officers.  It  would,,of 
course,  be  essential  that  this  system  should  be  fully  explained 
to  every  prisoner  on  his  admission. 

We  cannot  better  conclude  this  branch  of  this  interesting 
subject  than  by  the  insertion  of  the  following  letter  with  which 
we  have  been  favoured  by  the  governor  of  one  of  our  county 
gaols.  We  wish  we  were  empowered  to  give  his  name.  We 
need  hardly  say  that  whilst  such  men  can  be  found  carrying 
out  as  he  does  to  the  fullest  extent  in  his  power,  under  the 
present  system,  the  spirit  of  his  letter,  there  is  no  need  to 
despair  of  the  practicability  of  the  system  we  propose.  In  fact, 
the  only  practical  difficulty  we  perceive  is  in  finding  men  of 
judgment  competent  to  the  task  of  modifying  and  moulding  the 
application  of  the  enlarged  powers  in  their  nands  according  to 
the  circumstances  of  each  individual  case.  It  requires,  how- 
ever, leas  continual  exercise  of  judgment  than  the  mark  system, 
which,  to  be  efficient,  demands  a  perpetual  calculation  of  the 
marks  to  be  awarded  almost  to  particular  acts,  and  certainly  to 
daily  conduct.  We  ask  for  a  more  catholic  and  comprehensive 
judgment,  and  dispense  with  the  teasing  exercise  of  a  measure- 
ment of  conduct  in  detail.     Here  is  the  letter :  — 

" County  Gaol,  7th  February,  1846. 

"  Sir, —  •  ♦  *  j^jij  measure  that  practically  tends  to  the  im- 
provement of  our  criminal  population  always  rejoices  me,  for,  in  too 
many  instances,  they  are  more  sinned  against  than  sinning.  The 
suggestions  offered  in  the  paper  you  did  me  the  favour  to  enclose,  are 
inoieed  worthy  of  consideration,  not  that  I  think  they  could  be  fully 
introduced  into  our  gaols  and  houses  of  correction,  not  on  account  of 
it  being  absolutely  necessary  that  there  should  be  a  fixed  time  as  far 
as  the  prisoner  is  concerned,  but  I  do  think  the  sentence  of  a  court 
should  nave  a  definite  or  fixed  term  assigned  it,  except  in  particular 
cases.  Unless  the  whole  system  is  changed  throughout  the  country, 
and  a  mode  discovered  by  which  so  many  conflicting  interests  and 
opinions  could  be  reconciled  (leaving  out  of  the  question  the  great 
outby  it  would  occasion)^  I  cannot  see  how  the  plan  could  be  brought 
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into  aetion  in  our  hemes  of  correction  and  ^b.  I  must  confess  I 
think  the  suggestions  of  Captain  Maoonochie  not  only  valnable  bat 
practicable;  and  would  work  admirably  in  sach  prisons  as  PentouTiUe 
and  Parkhorst,  and  in  our  penal  settlements,  but  I  would  base  mj 
system  on  higher  grounds  than  he  takes  and  build  on  it  much  of  his 
superstructure.  1  have  given  you  only  an  opinion  and  not  facts  to 
d^  with,  which  I  admit  are  always  desirable,  but  so  much  detail 
and  time  would  be  involved  in  entering  fully  on  the  subject  that  I 
could  not  undertake  it.  I  have  not  offerea  the  above  remarks  on 
account  of  any  prejudice  in  favour  of  the  nresent  system  of  prison 
discipline,  which,  in  many  respects,  I  constaer  most  faulty.  As  to 
the  eflect  of  mill  labour,  m  ninetf^  cases  out  of  every  hundred  it  only 
debases  and  not  elevates— the  pnnciple  on  which  all  discipline  should 
be  based.  (I  must  qualify  this  statement  however  by  adding  that,  in 
many  instances,  it  may  be  made  a  useful  auxiliary.)  I  am  a  great 
advocate  for  the  *  separate  system,'  as  carried  out  at  Pentonville^ 
because  I  am  convinced,  when  it  is  made  available  to  the  utmost  of 
ite  capabilities,  a  great  amount  of  good  must  result  from  it,  as  under 
such  management  it  tends  to  elevate  and  not  depress.  The  fact  is, 
we  want  to  look  on  our  gaols  and  prisons  as  hospitals  for  the  cure  of 
moral  diseases,  diseases  of  far  greater  moment  than  physical  ones,  in- 
asmuch as  they  are  more  universal  and  the  cause  of  all  the  miseiy 
we  see  around  us.  It  appears  to  me  only  acting  on  sound  principles 
to  attack  the  cause  producing  the  result  As  it  is  necessary  to  have 
able  and  talented  men  to  compose  the  hospital  8ta£P,  eqmUy  is  it 
necessary  to  have  able  and  devoied  men,  as  instruments  for  the  eurs 
of  the  moral  malady,  men  not  only  of  education,  but  possessing  a 
good  practical  knowledge  of  the  world,  in  order  that  equal  resoltB 
may  be  obtained.  Education  (either  clerical  or  lay)  without  this 
great  requisite,  does  not  Qualify  a  man  for  so  great  a  work.  You 
want  men  conversant  witn  the  human  heart,  capable  of  bendinff 
themselves  to  the  various  positions  and  capacities  of  those  oommittea 
to  their  charge.  Relirioiis  training  (I  use  the  term  in  the  most  en- 
larged sense  of  the  wora,  and  not  to  be  understood  as  storing  a  man's 
hem  with  a  system  of  divinity,  or  a  number  of  set  phrases,  but  as 
applying  the  Uospel  in  all  its  practical  and  relative  bearings  to  men 
who  have  an  allotted  station  in  this  life  to  fill,  as  well  as  a  prepara- 


who  have  an  allotted  station  in  this  life  to  fill,  i 
tion  to  make  for  that  which  is  to  come,)  combined  with  usefuT  em* 
ployment,  should  occupy  most  of  the  prisoners'  time.  The  main 
portion  or  this  training  should  be  given  m  the  cells,  and  would  call 
not  only  largely  on  the  talent  but  the  time  of  both  chaplain  and 
eovemor;  a  practical  man,  conversant  with  life,  could  well  spend 
Srom  half  an  nour  to  an  hour  with  a  certain  number  of  prisoners 
daUy,  a  tax,  both  mentally  and  physically,  few  men  are  able  or  willing 
to  submit  to.  How  great  a  mistake  is  it  to  suppose  that  if  a  ^vemor 
possesses  qualifications  equal  to  carry  on  his  secular  duties,  he  is 
qualified  for  his  office?  yet  it  is  so.  he  may  be  a  nominal  Christian 
although  a  practical  heathen,  but  this  is  of  no  consequence,  at  least 
one  would  think  so,  if  we  look  into  the  majority  of  die  gaols  througli-* 
out  the  kingdom. 
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^<  Able  and  efficient  mea  should  he  ftppointed  to  all  the  sapmor 
grades,  if  good  is  to  result  from  the  treatment^  and  we  haye  no  risht 
to  complaioi  or  to  b^  disappointed,  if  this  rule  is  neglected;  the  am 
of  consequences  is  as  fully  applicable  here^  as  it  is  in  every  case 
throughout  life.  We  must  ever  remember  that  the  inmates  of  a  gaol 
are  morally  diseased^  and  they  are  supposed  to  be  sent  there  for  the 

furpoee  of  cure.  Now  I  would  ask  you«  what  is  to  effect  this  cure  T 
must  confess  I  know  of  no  other  remeay  than  that  we  learn  of  in 
the  Word  of  God ;  hence  the  necessity  of  this  officer  being  able 
practically  to  apply  the  medicine  it  administers  to  those  committed 
to  his  chme;  ne  should  be  a  practical,  not  a  theoretical  Christian  5 
with  the  Word  of  God  in  one  hand,  and  practical  knowledge  to  apply 
it  in  the  other,  should  be  the  instruments  he  wields,  and,  with  God  s 
blessing  in  the  use  of  them,  I  for  one  am  enthusiast  enough  not  to 
fear  the  result.  In  every  instance  where  a  cure  has  been  effeotedL 
you  invigorate  and  ai*m  a  man  to  contend  with  hb  own  poUutea 
nature,  with  a  world  lying  in  wickedness,  and  with  the  enemy  of  his 
soul.  These  are  the  stimulants  with  which  I  would  work  on  the 
morbid  energies  of  the  patient.  Many  are  the  recorded  instances  of 
what  has  b^n  the  effect  of  such  a  practice,  of  such  teaching ;  cases 
yon  would  consider  the  tnost  hopeless ;  men  that  have  been  sent  to 
our  ^enal  settlements,  and,  amid  all  the  difficulties  and  trials  such  a 
position  naturally  entails  on  them,  faithfully  discharging  the  duties 
nhe  consequences  of  their  crimes)  that  devolve  on  them,  because 
they  learn  it  to  be  their  duty  from  the  Word  of  Gk>d  to  do  so.  How 
wonderful  would  be  the  effect  not  only  on  all  prisoners,  but  on  the 
whole  human  &mily,  were  thev  all  brought  under  this  practical 
leaching,  this  healing  power.  Unless  every  plan  of  prison  msciplme 
is  basea  on  this  foundation,  be  assured,  nowever  specious  it  may 
appear,  it  will  be  found  wanting  when  most  needed,  in  the  hour  of 
temptation  and  trial.  Well  you  may  say,  but  surely  religious  in- 
struction is  given  in  our  gaols  ?  True,  to  a  certain  extent  it  is,  and, 
as  fiur  as  it  goes,  in  many  instances  fhithfiilly.  But  I  would  ask  you, 
how  do  men  of  the  world  carry  out  ^reat  and  important  plans  ?  By 
concentrating  talent  and  energy  nothing  is  too  stupendous  to  be  over- 
oome.  Let  the  same  aeal,  the  same  talent,  the  same  energy,  be  con- 
centrated for  the  accomplishment  of  thU  great  work,  in  aepradenoe 
on  God's  blessing,  and  we  may  then  hope,  at  least  in  a  measure,  for 
similar-results. 

^*  I  have  treated  this  subject  in  a  way  that  may  sulyect  me  to  the 
charge  of  arrogance  and  vanity,  but  as  you  appear  interested  in  it, 
I  have  done  so  in  the  full  assurance  that  you  will  acquit  me  of  anj|^ 
such  intention.  Indeed  when  I  look  at  the  importance  and  responsi- 
btUtj  of  the  work,  and  my  own  inability  to  discharge  it,  1  have 
much  to  be  humbled  fer,  but  nothing  to  be  vain  of. 

"  I  remain,  &e." 

Although  it  is  not  necessarily  part  of  the  subject  we  have 
here  ventured  to  broach,  we  cannot  omit  to  complete  this  brief 
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sketch  of  our  views  on  the  whole  subject  of  punishments^  by  a 
remark  on  transportation.  Reflection  on  the  subject  has  led  us 
to  doubt  whether^  under  such  a  system  of  home-prison  discipline 
as  we  have  suggested,  transportation  might  not  be  wholly  dis- 
pensed with,  or  at  least  rendered  a  voluntary  resource  and  an 
alternative,  after  a  sufficient  portion  of  long  sentences  of  impri- 
sonment had  been  passed  to  perfect  such  reformation  as  would 
fit  the  prisoner  to  colonise  witn  advantage  to  himself,  and  with- 
out injury  to  those  amongst  whom  he  was  sent 

We  cannot  now  enter  upon  the  system  of  transportation. 
It  is  scarcely  denied  that  it  is  replete  with  horrors  which  it  is  a 
disgrace  to  this  country  to  have  so  long  continued ;  we  believe 
that  no  more  flagrant  abuse  exists,  or  one  which  it  is  more  im- 
peratively the  duty  of  the  legislature  to  check.  On  an  early 
opportunity  we  shall  enter  more  at  large  on  this  subject. 

Most  wisely  was  it  maintained  by  the  Bishop  oi  Oxford,  in 
the  debate  of  the  3d  of  March  last,  in  the  House  of  Lords,  on 
the  convict  system,  that  an  entire  penal  discipline  could  be 
managed  better  at  home  than  abroad ;  that  an  efficient  system 
of  moral  restraint  can  best  be  administered  here  under  our  own 
eye,  thus  abolishing  the  horrors  of  convict  life  in  Australia. 
That  excellent  Prelate  recommended  that  our  penal  colonies 
should  be  made  receptacles  for  those  who  had  undergone  the 
moral  discipline  of  punishment  here,  and  that  they  should  go 
thither  to  gain  new  characters ;  and  he  further  advocated  their 
being  sent  forth  as  settlers  to  undergo  the  privations  which 
attend  new  enterprises,  and  pioneer  the  way  for  future  civiliza- 
tion. Thus  transportation,  instead  of  being  the  reproach  of  this 
country  and  a  curse  to  others,  might  be  rendered  worthy  of  us, 
and  the  means  of  future  prosperity  to  colonies  and  countries 
now  menaced  with  moral  ruin  by  its  abuses  and  the  crimes 
they  generate. 

We  have  now  completed  our  task  of  endeavouring  to  direct 
attention  to  one  of  the  mightiest  opportunities  of  social  regene- 
ration which  it  has  ever  been  withm  the  compass  of  the  le^sla- 
ture  of  this  country  to  effect.  If  in  doing  so  we  have. felt  it  our 
duty  to  assail  views  honestly  espoused,  but  which  we  conscien- 
tiously deem  comparatively  insignificant,  we  trust  that  they  who 
adopt  them  will  do  our  motives  the  same  justice  we  willingly 
render  to  theirs,  and  lend  us  their  aid  in  the  moral  movement 
we  pledge  ourselves  to  forward  by  every  efibrt  in  our  power,  to 
reform  tne  punishment  of  crime  and  remodel  the  discipline  of 
our  gaols. 


(    261    ) 
Art.  II.— the  BRAZILIAN  SLAVE  TRADERS. 


Thb  recent  trial  and  conviction  of  the  seven  Brazilian  slave 
traders  for  murder  and  piracy  upon  the  hi^h  seas  had  power- 
fully excited  the  popular  attention.  The  opinions  of  men  upon 
this  subject,  as  upon  so  many  more,  partook  largely  of  parti- 
sanship. But  as  this  happened  to  be  one  of  those  rare  instances 
in  which  partv  is  all  one  way, — for  however  strong  the  slave  trade 
interest  may  have  been  a  few  years  back,  it  is  now  nearly  extinct, 
and  wholly  invisible  in  England, — the  unfortunate  accused  had 
little  to  hope  from  that  circumstance.  There  was  not  a  voice 
scarcely  that  dared  to  raise  itself  in  their  favour.  A  petition,  in- 
deed, was  got  up,  praying  that  instead  of  being  hanged  they  might 
be  transported,  but  the  ground  alleged  was  their  moral  darkness 
as  foreigners  and  papists,  and  not  by  any  means  their  well-<]e- 
serving  before  the  law.  Otherwise  the  anti-slavery  cry  was 
generally  enough  participated  in,  and  many  honest  and  humane 
people  had  indeea  persuaded  themselves  that  **  in  the  sacred 
cause  of  humanity,  the  accused  ought  not  to  have  the  benefit  of 
any  doubt." 

In  proportion  then,  to  their  exultation  over  the  judgment  of 
Exeter  Castle,  ereat  ousht  to  be  their  disappointment  at  seeing 
it  set  aside  in  Serjeants  Inn  Hall.  And  equally  great  will  be 
the  satisfaction  of  every  lover  of  liberty  and  law,  that  so  inauspi- 
cious a  be^ning  has  had  so  happy  a  result.  To  both  parties 
the  following  hasty  and  unsatisfactory  sketch  of  the  case,  re- 
lieved from  the  entanglements  in  which  some  of  the  newspapers 
have  endeavoured  to  enmesh  it,  may  not  be  unacceptable  to 
our  readers. 

It  is  obvious  that  the  true  bearings  of  the  case  cannot  be 
properly  understood  unless  reference  is  made  to  the  several 
treaties  upon  which  it  has  arisen.  A  short  analysis  of  these 
treaties  must  precede  any  examination  into  the  merits  of  the  case. 

The  first  in  date  was  the  treaty  of  the  22nd  of  January,  1815, 
the  expressed  object  of  which  was  ''  to  prevent  illicit  traffic  in 
slaves.^  By  that  treaty,  the  king  of  Portugal,  Brazil  and  Al- 
garve,  then  an  united  kingdom,  engaged  himself  to  abolish  the 
slave  trade  to  the  northward  of  the  equator,  and,  in  concert  with 
Great  Britain,  to  adopt  such  measures  as  might  effectually  tend 
to  the  due  performance  of  that  engagement.  But  his  majesty 
reserved,  to  be  determined  by  a  separate  treaty,  the  question  of 
the  abolition  of  the  slave  tradfe  throughout  his  dominions. 

The  next  treaty  was^  that  of  the  28th  July,  1817.  By  the 
third  article  of  that  treaty,  the  king  engaged,  within  the  space  of 
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two  months  after  the  exchange  of  the  ratifications,  to  promul- 
gate in  his  eapitali  add  in  the  other  parts  of  his  dominions  '^  as 
soon  as  possible/'  a  penal  law  against  **  an  illicit  traffic  in  slaves/* 
andio  assiknilate, ''  as  much  as  possible/'  the  legislature  of  Por« 
tugal  in  that  respect  to  British  legislature^ 

The  fourth  article  stipulated  for  the  lawfulness  of  the  traffic, 
as  carried  on  by  Portuguese  ships,  within  certain  gec^raphical 
limits,  and  under  royal  or  vice-regal  passports. 

The  fifth  article  empowered  sucn  of  the  *'  ships  of  war  of 
either  crown,^  as  should  be  provided  with  sfiecial  instructions  for 
that  purpose  as  thereinafter  provided/*  to  visit  such  merchant- 
ships  of  either  nation  ''as  might  be  suspected,  upmi  reasonable 
grounds,  of  having  slaves  on  board,  acquired  by  an  illicit  trafik; 
and,  hi  tiie  event  okly  of  their  aetnattt/  finding  slaves  on  board, 
to  detain  and  bring  away  such  vessels,  in  order  that  they  might 
be  brought  to  trial  before  the  tribunals  established  for  that  pur- 
pose, as  specified  in  the  said  coMeniion'^^^ovided  thai  the 
commanders  of  the  ships  of  tear  of  the  ttoo  ro^l  natfies,  who 
should  be  employed  in  that  service,  should  adhere  strictly  to  She 
exaet  tenor  of  the  instmetUms  which  they  should  ham  received 
for  that  purpose ;  and  that  the  visit  and  detention  specified  in 
the  said  article  should  only  he  effected  by  those  British  or  Por- 
tuguese vessels  which  might  form  part  of  the  two  royal  navies, 
and  by  those  only  of  such  vessels  which  were  provided  with  the 
special  instructions  annexed  to  the  said  convention/* 

The  seventh  article  expressly  enjoins  that  '^  all  ships  of  war  of 
the  two  nations,  which  should  thereafter  be  destined  to  prevent 
the  illicit  traffic  in  slaves,  should  be  furnished  by  their  own 
government  with  a  copy  of  the  instructions  annexed  to  that  con«« 
vention,  and  which  should  be  considered  as  an  integral  pert 
thereof,**  and  it  is  provided  that  they  ate  not  to  be  altered  but 
by  common  consent. 

Then  followed  certain  articles  conferring  jurisdiction  on  the 
courts  of  mixed  commission,  and  otherwise  regulating  the  pro- 
cedure under  the  convention. 

The  instructions  annexed  provided,  amongst  6ther  things, 
'Uhat  ships,  on  board  of  which  no  slaves  should  be  found, 
intended  for  the  purposes  of  traffic,  should  not  be  detained  on 
any  account  or  pretence  whatever;*' — ^that,  "with  respect  to 
slave-ships  detained  to  the  south  of  the  eauator,  the  proof  of 
the  illegality  of  the  voyage  was  to  be  exhibited  by  the  captor  ;*' 
and  that  "  the  search,  when  allowable,'*  should  be  "  done  in 
the  most  mild  manner^  and  with  every  attention  due  between 
allied  and  friendly  nations,  and,  in  no  case,  should  be  made  by 
on  offioer  holding  a  ranh  i/nfefior  to  that  oflieutemmt  in  the 
navy!' 
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By  a  separate  article,  dated  the  11th  of  September,  1817^  it 
was  further  declared,  that,  as  soon  as  the  total  aboUtion  of 
the  slave  trade  for  the  subjects  of  the  crown  of  Portugal 
should  have  taken  place,  the  stipulations  of  the  last  mentioned 
convention  should  be  adapted  to  that  state  of  circumstances ; 
but,  in  default  of  such  alterations,  that  that  convention  should 
remain  in  force,  until  the  expiration  of  fifteen  years  from  the 
day  on  which  the  general  abolition  of  the  slave  trade  should  so 
take  place  on  the  part  of  the  Portuguese  government 

Those  conventions  were  solemnly  enacted  and  confirmed  by 
the  British  parUament. 

Subsequentiiy  to  the  making  and  confirmation  of  those  oon«» 
ventions  a  civil  war  broke  out  in  Brazil,  which  ended  in  the  sepa- 
ration of  that  country  from  Portugal,  and  its  recognition  by  the 
latter  as  an  independent  state. 

Thb  led  to  negotiations  between  Great  Britain  and  the  new 
state,  for  the  renewal  and  ratification  of  the  anterior  treaties 
with  Portugal  for  the  suppression  of  the  slave  trade* 

On  the  23rd  of  November,  1826,  a  treatv  was  concluded 
between  Great  Britain  and  Brazil,  and  ratifiea  on  the  13th  c^ 
March,  1827,  by  which  it  was  agreed  that,  after  three  years  from 
the  mtification,  '^  it  should  not  be  lawfiil  for  the  subjects  of  the 
emperor  of  Brazil  to  be  concerned  in  the  carrying  on  of  the 
African  slave  trade,  under  any  pretext  or  in  any  manner  what^ 
ever,  and  that  the  carrying  on  such  trade  after  that  by  any  per* 
son,  subject  of  his  imperial  majesty^  should  be  deemed  and 
treated  as  piracy." 

By  the  second  article,  the  contracting  parties  ^'  deeming  it 
necessary  to  declare  the  engagements,  by  which  they  held  them* 
sdves  bound  to  provide  for  the  regulation  of  this  trade  till  the 
time  of  its  final  abolition,  mutually  agreed  to  adopt  and  renew^ 
as  afiectuafly  as  if  the  same  were  mserted  word  for  word  in  the 
said  convention,  the  several  articles  and  provisions  of  the 
treaties  concluded  between  his  majesty  and  the  king  of  Por* 
tngal  on  that  subject,  on  the  22nd  January^  .1816,  and  tiie 
28th  July^  1817,  and  the  several  explanatory  articles  which 
had  been  added  thereto." 

The  third  article  reiterates  this  in  a  more  emphatic  manner, 
and  provides  also  that  ^'  the  instructions^  regulations,  and  forms 
annexdl  to  the  treaty  of  the  28th  July,  1817^  should  be  applied, 
mutatis  mutandis,  to  the  said  contracting  parties  and  thar  sub- 
jects, as  efiectually  as  if  they  were  recited  word  for  word 
therein*" 

The  other  provisions  of  this  convention  are  not  important  to 
the  question  now  before  us,  and  are  therefore  omitted. 

These  are  the  only  treaties  bearing  on  the  subjecty  and  the 
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defects  in  all  of  them  are  sufficiently  apparent.  For  instance, 
there  is  no  tribunal  constituted  to  try  offenders  against  the  penal 
clauses,  so  to  speak,  of  the  conventions.  There  is  certainly  a 
mixed  commission  court  established,  and  with  preposterous  and 
even  enormous  powers ;  and  from  its  decisions,  however  erro- 
neous or  corrupt,  all  right  of  appeal  is  by  an  express  provision 
taken  altogether  away.  But  tne  jurisdiction  of  that  court  is 
confined  to  prize  causes.  In  one  or  two  instances  it  is  provided, 
that  the  tribunals  of  the  offender's  country  shall  deal  with  him ; 
and  there  can  be  no  doubt  that  such  is  the  only  course  by  which 
effect  can  be  given  to  the  other  penal  clauses  contained  in  those 
international  enactments.  But,  if  that  be  the  interpretation^  it  is 
said  that  the  intention  of  the  British  framers  of  the  treaties  is 
directly  contravened  bv  it ;  for  that,  by  obtaining  the  insertion  of 
the  word  "  piracy,"  they  imagined  that  they  at  the  same  time 
obtained  for  the  English  courts  of  justice  the  same  jurisdiction 
over  Brazilian  slave  traders,  as  such,  which  they  had  over  pirates. 
On  the  other  hand,  the  Brazilians  contend,-^and  we  must  own 
with  considerable  reason,«-that  so  ambiguous  and  obscure  a  pro- 
vision did  not  necessarily  import  consequences  so  formidable, 
and  that,  being  a  penal  clause,  it  ought  not  to  be  extended  by 
construction  to  cases  not  within  its  letter.  To  provide  that  a 
certain  traffic,  previously  lawful,  should  as  between  the  two  con- 
tracting parties  "  be  deemed  and  treated  as  piracy,*'  was  capable 
of  being  interpreted  in  many  a  sense,  far  short  of  that  contended 
for  by  the  diplomatists  of  Great  Britain.  If,  standing  alone, 
those  words  conferred  on  a  foreign  government  the  jurisdiction 
over  the  fortunes,  liberties  and  lives  of  Brazilian  citizens,  en- 
gaged in  carrying  on  the  slave  trade  upon  the  ocean  and  under 
their  own  flag, — where  was  the  utility  of  the  Articles  2, 3  and  4, 
conferring  special  authority,  in  some  cases  only,  to  visit,  search 
and  capture  the  vessels  themselves,  and  to  have  them  adju- 
dicated and  condemned,  and  other  authorities  of  the  like  cha- 
racter? Where,  again,  in  that  case  was  the  utility  Of  stipu- 
lating, as  England  had  done  in  no  less  than  seven  treaties  with 
other  American  states,  that  those  states  should  enact  especial 
laws  for  the  punishment  of  the  offence  of  trafficking  in  slaves, 
created  by  sifch  treaties  and  therein  declared  to  be  piracy  !  If 
a  mere  declaration  of  that  nature  sufficed  to  make  it  piracy,  then 
the  offence  was  punishable  at  once  and  without  further  l^sla- 
tion,  in  the  same  manner  as  by  the  law  of  nations  and  the  mu- 
nicipal laws,  written  or  unwritten,  of  every  nation,  piracy  is 
punishable.  The  same  observation  occurred  with  respect  to 
right  of  search  in  time  of  peace,  to  which  none  but  pirates  are 
subject    If  the  mere  declaration  by  treaty  that  a  given  traffic. 
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lawful  or  unlawful^  should  thenceforth  be  deemed  and  treated  as 
piracvy  made  it  piracy,  the  right  of  search  would  immediately 
attach,  for  every  pirate  is  hostis  humani  generis ;  and  wherever 
hostility  exists  there  the  right  of  search  attaches.  But,  in  the 
famous  case  of  the  Le  Louis ^  where  that  point  was  distinctly  raised 
upon  the  terms  of  the  treaty  made  at  the  congress  of  Vienna, 
and  a  separate  convention  with  France  herself  to  the  same  effect, 
and  where  too  there  was  much  reason  to  Suppose  that  the  traffic 
was  actually  made  illegal  in  France  by  a  municipal  enactment, 
Lord  Stowell  had  nevertheless  holden  the  capture  of  a  French 
vessel  on  the  coast  of  Africa,  for  being  engaged  in  the  slave 
trade,  and  for  having  resisted,  even  to  bloodshed,  the  British 
man-of-war  which  captured  her,  to  have  been  unlawful  and  null; 
bounding  his  decision  upon  the  well-established  principle  of 
English  and  international  law,  that ''  the  right  of  visitation  and 
search  (being  an  exclusively  belligerent  right)  could  not  con- 
sistently with  the  law  of  nations  be  exercised  in  time  of  peace ;" 
that ''  the  slave  trade,  though  condemned  by  the  English  sta- 
tute law,  was  not  piracy,  nor  a  crime,  by  the  universal  law  of 
nations ; — that  '^  it  was  not  to  be  argued,  that,  because  other 
nations  approved  the  ultimate  purpose,  they  must  therefore 
submit  to  every  measure,  which  any  one  state  or  its  subjects 
might  inconsiderately  adopt  for  its  attainment;" — and  that, 
**  if  the  law  of  France  were  what  was  contended,  there  would  be 
no  failure  of  justice :  nor  was  the  British  judge  to  intrude  him- 
self in  8ubsidiumjurisy^%%\xmmg  cognisance,  indeed,  for  the  mere 
purpose  of  directing  that  the  pensdties  should  go  to  the  British 
crown  and  its  subjects,  and  tnereby  combining,  in  one  act  of 
that  usurped  authority,  an  aggression  upon  French  property  as 
well  as  upon  French  jurisdiction."^  But  the  British  govern- 
ment itseUf  had  set  the  same  construction  upon  the  treaty  with 
Brazil.  In  a  diplomatic  note,  dated  the  12th  November,  1843, 
upon  the  case  of  Madena,  a  Brazilian  subject,  captured  on  board 
of  a  Brazilian  schooner  whilst  actually  engaged  m  the  trade,  her 
majesty's  minister  in  Brazil  had  declared  that  the  crew  were 
detained,  not  as  pirates  but  as  witnesses ;  and,  in  fact,  after  the 
adjudication  was  concluded,  these  men,  instead  of  being  put 
upon  their  trial  for  piracy,  were  released  from  their  confinement 
by  the  authorities  of  the  colony — ^the  Cape  of  Good  Hope,  and 
permitted  to  return  home  to  Brazil.  Far  from  claiming  to  ex- 
ercise such  right  over  Brazilian  ships,  on  the  ground  of  the  slave 
trade  being  made  very  piracy  by  tne  treaty.  Great  Britain  had 
vurtually  disclaimed  it,  by  causing  to  be  mserted  in  that  very 
treaty  subsequent  clauses  purporting  to  confer  such  right.  It 
>  Le  Louis,  2  Dods.  A.  R.  p*  236. 
VOL.  IV.  NO.  VII.  U 
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waB  dear  that  the  piracy  mentioiied  in  the  finit  artide  waa  tiat 
the  piracy  acknowledged  by  the  law  of  nationa,  or  ^ese  8tipa<- 
latioDS  would  not  hare  been  judged  indispensable.  It  was  by 
a  mere  fiction  of  law  that  it  was  called  piracy^  just  as,  by  a 
similar  fiction^  the  term  had  been  applied  to  the  infnngement 
of  copyright.  There  were  none  of  toe  ingredients  of  piracy  | 
it  diet  not  even  tend  to  the  prejudice  of  all  nations;  it  threats 
ened  the  maritime  security  of  none ;  it  was  carri^  on  with 
greater  risk ;  it  was  more  easily  discovered.  To  apply  in  their 
nillest  extent  the  provisions  of  the  law  of  natiobs  a^nst  piracy 
to  such  a  traffic  would  be  therefore  most  tyrannicaL  Great 
Britain  had  herself  acknowledged  as  much  in  her  various  treaties 
for  the  suppression  of  the  traffic ;  in  which  penalties  immea^ 
surably  short  of  those  to  which  piracy  is  universally  made  sab* 
ject.  Precisely  similar  was  the  question  of  jurisdiction.  Widi 
respect  to  that  question^  all  that  the  contracting  powers  mutt 
be  taken  to  have  intended  was,  that  the  ofibnce  er«ated  by  the 
treaty  should  be  cognitable  by  that  state  only  to  which  the 
offender  belonged^  and  accordm^  to  its  own  laws)  engaging 
themselves,  nevertheless,  to  establish  the  details  of  the  measures 
necessar]^  for  applying  to  it,  so  far  ad  was  possible,  their  respee^ 
tive  municipal  laws  concerning  the  crime  of  piracy* 

Such  was  the  view  which  tne  Brazilians  m  general  took,  or 
might  have  taken,  of  their  obligations  and  rights  under  the  trea- 
ties with  this  country.  In  strict  accordance  with  that  view  were 
the  alleged  acts  of  piracy  and  murder  committed,  for  which  8ehra 
and  his  associates  received  sentence  of  death  flrom  Mr.  Bardfi 
Piatt.  Their  learned  counsel  r&ised  on  their  behalf  the  same 
objections,  with  which  they  had  satisfied  themselves  that  they 
were  not  guilty  either  of  piracy  or  of  murder,  nor  answerable 
before  any  but  a  Brazilian  tribunal  for  those  acts.  The  judges  ifl 
Serjeants  Inn  Hall  permitted  the  objection  to  prevail ;  and  d**- 
cided  they  had  no  jurisdiction  to  punish,  and  that,  unless  thete 
were  some  municipal  law  of  Brazil,  against  which  the  prisoners 
had  offended,  they  were  not  punishable  anywhere.  In  point  of 
fact,  no  such  municipal  law  had  ever  been  made  on  the  purt  of 
Brazil.  The  late  emperor  miscalculated  his  own  influence  and 
the  popular  feeling.  The  rich  landholders  vehemently  opposed, 
and  the  chambers  did  not  pass  any  measure  for  cattying  the  con* 
vention  into  effect  and  malcing  the  slave  trade  piracy  $  and  th^ 
late  protest  of  the  Brazilian  emperor  against  the  Bra^ili&n  Slate 
Trade  Act  of  last  session,  informs  the  world,  that  the  fifteen  yeafi^, 
for  which  the  machinery  provided  by  the  treaty  was  appointed 
to  endure,  have  expired  and  will  not  be  renewed,  and  that  thu6 
the  treaty  itself  is  tor  all  practical  purposes  completely  at  an  end. 

In  the  interval,  as  it  now  appears,  there  hu  biren  protracted 
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negotiations  between  the  two  governments^  for  the  airoWed 
purpose  of  supplying  the  defects  in  the  existirtg  conventions; 
out  whether,  as  the  Brazilian  government  assert,  from  Lortl 
Palmerston  having  neglected  to  provide  the  British  envoy  at 
Rio  Janeiro  with  the  necessary  powers,  as  Well  as  from  the  ex- 
travagance of  our  demands,  or,  as  the  British  government  con-^ 
tend,  from  the  insincerity  of  the  Brazilian  cabinet^  those  nego- 
tiations entihely  (ailed.  On  both  sides  the  tone  wa^  threatening. 
The  British  government  began  to  enforce,  of  its  own  authority, 
th^  proposals  rejected  by  the  Brazilians.  Several  Brazilian  ships, 
not  having  nor  naving  had  slaves  on  board,  were  stopped  on  i\vA 
ocedn  And  captured  by  English  men-of-war.  The  Brazilian 
government  protested  against  the  outrage. 

Thirigs  were  in  this  state  in  1846;  when  the  Fellctdadej  a 
vessel  of  Brazilian  build,  owned  and  manned  by  Brazilians,  and 
carrying  the  Brazilian  flag,  was  detained  and  captured  on  the 
oceah  by  Lieutenant  Stupart,  an  officer  of  her  Majesty's  ship 
Wasp.  The  captor  states  in  his  evidence  at  the  tnal,  that  shi^ 
Was  taken  by  **  two  boats,"  commanded  by  himself,  at  it  feW 
hours  sail  from  the  Wasp ;  that  **  h^  hoisted  no  colours  wheti 
he  tdok  her;*'  that  '*  there  were  no  slaves  on  board  ;*'  that  "  ht 
eould  not  say  if  there  had  been  any  slaves  on  board,"  although 
'•  evidently  fitted  out  for  the  transport  of  slaves;"  and  thdt  hi$ 
wfts  not  certain  whether  the  Felicidade  was  the  vessel  he  took 
her  fori  or  "  a  vessel  very  much  like  her."  The  "  evident 
fltting-up  for  the  transport  of  slaves,'*  however,  made  up  the 
difference  in  his  eyes,  and  on  that  ground  alone  he  effected  what 
he  calls  her  "  capture ;"  And  took  the  men  out  of  her  (one  ex- 
cepted), and  sent  them  as  prisoners  on  board  the  Wasp^  when 
that  Vessel  canie  up. 

There  can  be  no  doubt  that  the  capture  was  grossly  illegal 
within  the  meaning  of  the  treatjr:  even  supposing  that  any  cap* 
hlrfe  Whatsoever  could  be  justified  under  it.  There  were  no 
slaves  on  board,  nor  was  there  any  presumption  that  such  had 
been  the  case.  But  we  have  seen  that  by  the  express  terms  of 
the  treaty,  the  right  to  capture  accrued  only  where  one  or  other 
of  those  circumstances  could  be  proved.  It  not  being  so  with 
the  Felicidade,  the  capture  was  piratical,  and  effected  nothing 
towards  changing  the  ownership.  There  were  other  questions 
In  the  case,— as  to  capture  by  man  of  war's  boats,  the  man  of  war 
not  being  in  sight,  the  captor's  omission  to  hoist  his  colours,  &c., 
icc.y — with  which  it  is  needless  to  fatigue  the  reader.    The  main 

SUeslion  is  clear  enough,  and  has  only  to  be  considered  with  re- 
jhehce  to  the  terms  of  the  ti*eaty,  as  to  the  having  or  having  had 
fllaVes  actually  on  board.    It  is  unnecessary  to  go  further, 

u2 
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Buty  if  the  capture  of  the  Felicidade  was  illegal,  so  most  as- 
suredly was  that  of  the  Echo  too,  although  the  latter  had  slaves 
actually  on  board  when  the  capture  was  effected.  The  facts  of 
the  case  were  these : 

On  the  1st  of  March,  1845,  soon  after  the  capture  of  the 
Felicidade,  Lieutenant  Stupart  was  proceeding  in  command  of 
his  prize  towards  the  port,  where  she  was  to  be  adjudicated. 
Only  one  of  her  former  crew  (the  prisoner,  Majaval,)  was  then 
on  board.  The  Echo  was  discovered  from  the  mast  head,  and 
chased  and  overtaken.  He  had  had  no  orders  to  chase  or  make 
prize  in  the  Felicidade;  she  was  not  furnished,  as  the  treaty 
required,  with  a  copy  of  the  joint  instructions;  and,  until  con- 
demnation, she  had  not  the  character  of  a  Queen's  ship,  as  stipu- 
lated by  the  treaty.  It  would  be  a  mere  parade  of  erudition  to 
cite  cases  on  so  clear  a  point.  It  is  sufficient  to  say,  that  all  the 
authorities  concur  with  the  literal  interpretation  of  the  treaty,  in 
demonstrating  the  inherent  nullity  of  such  a  capture.  When 
overtaken  she  was  under  Brazilian  colours,  but  none  were  flying 
from  the  mast  head  of  the  Felicidade.  A  boat  was  then  lowered 
from  the  Felicidade,  and  Mr.  Palmer,  a  midshipman,  went  on 
board  and  took  possession  of  the  Echo ;  Mr.  Stupart,  the  Lieu- 
tenant, staving  on  board  of  the  former.  The  search  took  place 
in  Mr.  Palmer's  presence  alone,  in  open  breach  of  the  seventh 
instruction ;  and  no  superior  officer  was  present.  On  discover- 
ing that  there  were  slaves  on  board,  the  same  midshipman  took 
possession  of  her  as  prize,  and  was  appointed  by  Lieutenant 
Stupart  to  the  command. 

We  wonder  that  any  lawyer,  much  more  a  learned  judg^, 
should  be  found  to  vindicate  as  legal  such  a  capture  as  this. 
There  can  be  no  doubt,  and  so  the  fifteen  judges  thought,  that  it 
did  not  alter  the  property  in  the  vessel,  any  more  than  any  other 
piratical  capture  could  have  done  it. 

The  history  of  the  recapture  was  this.  Twelve  of  the  men  of 
the  Echo  were  placed  on  board  of  the  Felicidade  for  confine- 
ment, and  divided ;  ten  of  them  in  the  forecastle,  under  the 
charge  of  a  sentry,  and  the  two  others  being  allowed  to  remain 
on  deck  that  night;  one  of  whom  in  the  morning  accompanied 
Stupart  on  board  of  the  Echo,  when  Palmer  was  sent  to  take 
charge  of  the  Felicidade,  until  Stupart's  return.  There  were  at 
this  time  eleven  of  the  Brazilian  crew  of  the  Echo  on  board  of 
the  Felicidade,  together  with  her  cook  Majaval,  a  Spaniard ; 
who,  as  we  have  said,  was  the  only  one  of  her  old  crew  left  on 
board  after  her  capture  by  the  Wasp's  boats.  To  keep  these 
twelve  men  in  subjection,  Mr.  Palmer  had  eight  men  under 
him.    Thus  the  disproportion  of  numerical  force  was  not  great. 
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even  if  the  prisoners  had  not  been  disarmed  before  coming  on 
board.  Yet  they  seized  that  opportunity  to  make  an  immeaiate 
endeavour  to  recapture  the  Felicidade,  and  what  is  more  sin- 
gular it  was  crowned  with  complete  success.  Of  the  nine  men 
who  had  charge  of  them,  not  one  survived  to  tell  how  it  was 
effected.  But  effected  it  was ;  and  after  firing  two  cannon  shots 
into  the  Echo,  they  bore  away  for  Rio.  In  a  few  da^s,  how- 
ever, her  Majesty's  ship  Star  again  made  prize  of  then:  vessel, 
and  brought  home  the  prisoners  to  undergo  their  trial  here  for 
the  murder  of  Mr.  Palmer  and  his  men. 

We  cannot  subscribe  to  Mr.  Baron  Piatt's  opinion,  expressed 
at  their  trial,  as  to  the  rights  and  duties  of  the  captors  and  the 
captured.  We  should  hold  ourselves  perfectly  free  to  attempt 
our  own  deliverance  in  the  same  case.  It  is  true  that  in  lawful 
war  he  who  asks  quarter  of  or  strikes  to  him,  having  the  power 
of  life  and  death,  and  obtains  mercy,  is  deemed  to  have  begged 
a  new  life,  and  taken  it  of  his  captor,  and  in  that  character  is 
held  bound  by  the  law  of  nations  m  a  new  and  just  obligation 
of  fidelity  to  the  latter,  which  supersedes  the  former  obligatioa 
of  national  allegiance,  by  virtue  of  which,  down  to  the  cessation 
of  the  combat,lie  was  bound  to  do  his  best  to  kill  that  captor. 
Hence  it  may  be  established  law  that  if  a  prisoner,  yielding 
himself  in  lawful  war,  slays  a  man  in  the  attempt  to  escape,  it 
is  murder,  for  the  custody  was  legal.  But  the  same  authorities 
which  recognise  that  doctrine,  also  teach  that  it  is  true  only  of 
lawful  war; — that  there  is  no  medium  between  lawful  war  and 
piracy ; — that  the  rights  of  war  belong  to  the  law  of  nations ; — 
that  pirates  and  robbers  make  no  society  such  as  the  law  of 
nations  accounts  lawful,  and  are  therefore  to  have  no  succour 
by  that  law.  "  The  law  of  arms,"  says  Molloy,  "  is  not  com- 
municated to  such,  neither  are  they  capable  of  enjoying  that 
privilege  which  lawfiil  enemies  may  challenge  in  the  caption  of 
another."  By  the  civil  law,  for  instance,  a  ransom  promised  to 
a  pirate,  if  not  complied  with,  creates  no  wrong;  and  it  has 
even  been  held,  that  if  an  oath  had  been  given  for  due  payment| 
and  the  ransom  is  not  paid  according  to  the  oath,  it  is  not  per* 
jurv.  A  pirate  is  not  a  determinate  but  a  common  enemy,  and 
witn  such,  it  has  been  declared  by  some  authorities,  neither  fiuth 
nor  oath  is  to  be  kept 
^  If  the  capture  was  illegal  it  was  piratical,  and,  therefore,  no 
rigrhts  of  war  accrued  to  Mr.  Stupart,  or  to  his  unfortunate  mid* 
shipman,  either  from  the  seizure  of  the  vessel  or  from  the  sur- 
render of  the  crew;  but  the  latter  were  fully  justified  in  doing 
what  they  could  to  regain  their  liberty  and  their  ship,  and  in 
employing  force  and  shedding  blood  if  necessary  for  that  object* 
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The  only  quMtion  ivill  be  as  to  the  amount  of  the  nec^sUy  W 
the  one  haud^  and  of  the  ibrce  U9ed  upon  the  other.  If  there 
was  any  excesa,  to  that  extent  undoubtedly  the  prisoners  were 
liable  to  prosecution  and  punishment,  before  the  proper  jumdic- 
tion,  that  is  to  say,  in  their  own  courts  of  justice  iu  Smaul;  for 
no  British  court  of  law  possesses  such  iurisdietion. 

But  cruelty  or  excess  has  not  been  snowo.  Qf  the  history  of 
the  terrible  conflicts  which  ensued  upon  the  attempt  to  repap- 
ture  the  Felicidade,  we  know  nothing  from  the  discomfited  party, 
for  all  perished ;  and  what  we  do  know  chiefly  rests  ufm  the 
halting  and  p^reyaricating  statements  of  an  uuhappy  wrelcb, 
who,  to  save  his  own  life,  was  permitted  to  become  QueenV  evi- 
dence. This  man's  narrative,  so  far  at  least  as  it  was  pcmsible  by 
much  selection  to  make  it  tolerably  consistent  with  itseiC,  was 
credited,  we  may  suppose,  by  the  jury ;  because  upon  that  evi* 
dence  they  found  seven  of  the  eleven  prisoners  guilty  of  murder ; 
and  it  was,  therefore,  incumlient  on  the  learnt  judge  to  have 
given  some  weight  to  so  much  of  it  as  tended  to  show  that,  if  a 
murder  had  been  committed,  it  was  not  particularly  '^  foul,"  and 
oertalnly  no  *^  cowardly  nor  dastardly"  one. 

It  was  well  and  conclusively  argued  by  Dr.  Harding  befoie 
the  judges  in  Serjeants'  Inn  Hall :— 1.  That  neither  the  Queea% 
ships  nor  the  Queen's  officers  had  any  right  of  search  or  detentioa 
in  time  of  peace  over  vessels  npt  being  pirates,  except  such  right 
as  treaties  expressly  granted,  and  that,  independently  of  treaties, 
the  ocean  was  free  to  all  nations,  and  that  all  were  theieca 
equal  ;-«9w  That  by  the  law  of  nations  slave  trading  was  not 
piracy,  nor  even  prohibited,  nor  the  prisoners  pirates  ;-^3.  That 
the  declarations  of  the  treaty  were  not  sufiicient  of  t^mselvss, 
and  without  municipal  legislation,  to  subject  the  prisoners  to  the 
eonsequeoces  of  piracy,  nor  to  make  them  pirates ; — 4.  That  the 
eapture  was  illegal  and  wrongful,  even  if  within  the  meaning  of 
the  treaty,  the  terms  of  the  instnictions  not  having  been  observed ; 
— 5.  That  the  homicide,  not  being  an  act  done  ^^  against  the 
Queen's  peace,''  nor  within  British  jurisdiction,  the  prisoners 
were  not  amenable  to  British  courts  of  justice  nor  liable  under 
British  criminal  law ; — and  6.  That,  supposing  the  other  pointii 
to  be  all  decided  in  favour  of  the  crown,  still  the  informalities  of 
procedure  were  such,  as  to  make  a  case  for  t^e  application  of  the 
rule,  by  which  an  homicide,  committed  in  resistance  to  defective 
or  erroneous  nrocese,  has  been  held  to  be  not  murder  but  msit* 
slaughter.  The  case  for  the  crown  received  every  aid  from  the 
%ble  advocacy  of  the  learned  counsel  to  the  Admiralty,  Mr. 
Godson ;  nevertheless  it  is  nowise  derogatory  to  his  powei»or 
lo  the  judicial  ^fgwAy  of  Mr.  BajKNS  Pla^  to  pceCsr  w  each  • 


Tht^  BroMilian  Sktve  Traim.  261 

aiieslion  the  attthorities  cited  by  Dr.  Harding,  and  particularly 
lalofLoidStoweU. 

Iq  time  of  profouDd  peace  between  England  and  France,  and 
i^rthe  conclusion  of  a  treaty  between  those  countries  for  making 
the  slave  trade  unlawful  to  the  subjects  of  either,  a  French 
alafer  was  captured  by  a  British  man-of-war  upon  the  African 
coast  in  the  act  of  trading  for  slaves ;  having  been  prevented  by 
that  capture  alone  from  taking  them  on  boanl.  Nor  was  this  all. 
Engaged  in  this  illegal  traffic,  she  resisted  her  captors  |  and,  until 
Qwrpowered  by  numbers  in  a  sharp  conflict,  in  which  eight  of 
the  craw  of  the  British  ship  were  killed  and  twelve  wounded^ 
ahe  did  not  even  allow  the  search  to  proceed.  When  it  did  take 
pla^,  the  fitting  up  of  the  vessel,  ana  other  indicies  of  her  desti- 
nation, elearly  showed  that  the  slave  trade  was  her  main  and  pri- 
nary  purpose,  and  not  merely  an  incidental  or  secondary  one. 
On  all  these  grounds,  she  was  condemned  by  the  Vice- Admiralty 
Court  at  Sierra  Leone,  as  being  placed  out  of  the  protection  of 
any  law  municipal  or  international  by  the  piratical  acts  of  her 
eiraera.  The  decision  was  appealed  against,  and  Lord  Stowell 
reversed  it.  <<  Assuming  the  fact,"  said  that  great  judge,  '^  that 
thete  was  a  demand  and  a  resistance  producing  the  deplorable 
nsults  here  described,  I  think  that  the  natural  order  of  things 
eompela  me  to  inquire  first,  whether  the  party  who  demanded 
had  a  ri|[ht  to  search  ?  For,  if  not,  then  not  only  was  the  resist- 
aace  to  it  lawful,  but  likewise  the  very  fact  on  which  the  other 
gvoond  of  oondemnation  rests  is  totally  removed.  The  seizor 
eaanot  take  advantage  of  the  consequences  of  his  own  wrong.'^ 

But,  if  a  British  court  of  admiralty  would  have  had  no  juria- 
dKetien  to  condemn  these  Brazilian  snips,  what  jurisdiction  have 
the  courts  of  common  law,  on  whom  merely  the  antient  criminal 
jurisdiction  of  the  admiralty  has  devolved,  to  punish  their  crews 
K>r  the  alleged  murder  and  piracy  of  which  they  are  said  to  have 
beett  guilty  under  the  Brazilian  flag  and  beyona  the  four  seas  of 
Oreal  Britain  Y 

From  the  beginning,  the  jurisdiction  of  every  English  conrt 
of  juslfce  was  purely  local.  The  high  court  of  narliament 
itilSf  had  supreme  cognizance  over  oflences  by  whomsoever 
eoBMBitted  and  wheresoever,  but  only  within  the  realm.  Over 
oflhncee  ehewheve  committed,  no  tribunal  within  the  realm 
eeuld  exercise  jurisdiction  at  all.  It  was  against  EngKsh  htw 
and  right  to  put  the  criminal  upon  his  trial  in  a  strange  land  where 
Im  witnesses  were  not.  Extradition  treaties  would  have  been 
awiTPcd  then,  wiA  Ae  deserved  execration.  But  they  were 
^tPgeth^  wkAQWQ^  The  oecasiooal  arrest  ov  detainer  of  foreign 
offenders  was  known,  but  only  as  an  iafraetioa  to  be  vadiessed* 
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"  Since  it  is  a  thing  dissonant  to  right  and  unaccustomed/'  writes 
Henry  III.  of  England/  ^'tbat  any  one  should  be  punished  in 
the  realm  of  the  km^  of  England  for  any  offence  wnich  he  did 
in  foreign  lands,  it  is  charged  unto  the  constable  of  Windsor 
Castle  that  William,  whom  for  a  certain  forfeiture  which,  as  is 
said,  he  committed  in  Normandy,  he  hath  caused  to  be  arrested, 
and  doth  captive  keep,  he  do,  without  delay,  cause  to  be  de- 
livered, suffering  him  lawfully  to  depart  whithersoever  he  shall 
be  minded/' 

Certainly  the  purity  of  this  common  law  rule,  as  of  many 
others,  has  been  in  modern  times  much  disturbed  by  innova- 
tion ;  but,  unless  where  expressly  changed  by  statute,  it  subsists 
still.  Murder,  committed  beyond  the  British  seas,  the  ''  qua- 
tuar  maria  "  of  our  law  books,  by  persons  not  being  under  our 
flag  nor  owning  our  allegiance,  was  not  an  offence  at  common 
law ;  and  therefore  neither  the  Lord  High  Admiral  before,  nor 
the  common  law  courts  after  the  28  Henry  VIII.  c.  16,  had  any 
jurisdiction  whatsoever  over  offences  committed  beyond  those 
seas,  or,  as  the  old  writers  express  it,  *^  upon  the  ocean,  where 
there  are  no  j  udgments."  Happily  for  those  unfortunate  accused, 
their  tenure  of  life  did  not  rest  upon  the  fleeting  opinions  of  a 
modern  sect,  but  upon  the  foundations  of  settled  law ;  not  upon 
the  hasty  energies  of  a  judge  at  nisi  prius,  but  upon  all  that  was 
left  of  learning,  wisdom,  and  virtue,  to  adorn  the  judgment  seat. 

It  is  impossible  to  avoid  some  reference  to  the  conduct  of  the 
learned  baron  who  tried  the  case.  No  one  has  a  right  to  comr 
plain  of  his  lordship  for  having  overruled  every  objection  taken 
by  the  prisoners'  counsel,  although,  as  the  result  has  proved, 
they  ought  to  have  prevailed.  Sut  this  does  not  justify  the 
excessive  strength  of  language  used  in  pronouncing  the  last  sen- 
tence of  the  law,  and  above  all,  the  excessive  zeal  to  have  that 
sentence  carried  into  effect  without  hope  of  pardon  or  chance  of 
respite.  That  the  error  of  the  learned  jud^e  was  one  of  judgment 
ana  not  of  heart  will  not  be  questioned  for  a  single  moment  by 
any  member  of  the  bar,  and  least  of  all  by  ourselves. 

The  eleven  judges  are  clearly  of  opinion  that  the  act  for  which 
these  forei^ers  were  put  upon  their  trial  had  not  even  the  legcd 
Quality  either  of  muraer  or  of  manslaughter.  In  this  respect, 
tne  learned  baron's  summing  up  was  simply  erroneous.  But 
had  it  been  otherwise,  what  was  there  in  the  mora/ ({uality  of  the 
act  to  have  called  forth  such  tremendous  denunciations  ?  There 
are  many  men,  who,  in  the  cause  of  their  country's  independence 
— and  that  was  the  case  here — would  not  hesitate  to  bid  defiance 

'  AiiBtey's  "Six  Lectares  on  the  Laws  and  Constitution  of  England,'' pp.  157» 
158— (Stevens  and  Norton,  1845.) 
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to  the  aggressive  municipal  legislation  of  a  foreign  state,  and  to 
imitate,  on  the  very  first  occasion,  the  Brazilian  example ;  what- 
soever the  character  which,  in  consequence  of  such  legislation, 
might  in  the  courts  of  those  states  be  attached  to  their  proceed- 
ings. If,  then,  it  were  proper — and  it  was  not — to  stigmatise 
their  act  as  murder,  was  it  prudent  or  reasonable  to  accumulate 
epithets  of  harshness,  or  to  demonstrate  in  the  hearing,  perhaps, 
of  some  embryo  criminals  of  the  blackest  dye,  that  it  was  im- 
possible that  a  murder  more  "  foul,"  more  "  dastardly,"  or  more 
"  horrible  "  could  ever  be  perpetrated  ?  Language  not  unworthy 
of  Exeter  Hall ;  but,  as  it  seems  to  us,  extravagant  and  incorrect, 
and,  at  all  events,  entirely  out  of  place  where  it  was  uttered. 
That  the  points  were  not  so  trivial,  the  judgment  pronounced  in 
Serjeants'  Hall  sufficiently  testifies.  It  was  the  first  case  which 
hadf  arisen  under  the  treaty : — the  passing  of  the  act  of  parlia- 
ment of  last  session  and  the  rupture  of  friendly  relations  with 
Brazil  announced  too  plainly  that  it  was  to  be  the  last.  Under 
those  circumstances,  was  it  right,  even  if  the  case  were  one  of 
first  impression, — and  it  must  have  occurred  to  his  lordship  that  it  ' 
vas  eitner  that,  or  else  that  the  weight  of  authorities  was  on  the 
side  of  the  prisoners, — to  precipitate  the  execution  of  an  irreme- 
diable sentence. 

The  happy  result  of  their  deliberation  has  been  the  discharge 
of  the  prisoners  from  an  unjust  sentence,  the  vindication  of  the 
laws  of  England  from  an  incipient  reproach,  and  the  maintenance 
of  their  world-wide  reputation. 

A. 
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Aet.  hi— several  dispositions  of  an  equity 
op  redemption. 

QUI  prior  est  tempore,  potior  est  Jure.  This  maxim  is  (qualified 
with  refbrence  to  seyeral  transfers  of  a  chose  in  action,  or  of  a 
trust  ftind  consisting  of  personalty.  It  is  strict)^  aj>pHed  to  the 
case  of  several  transfers  of  an  equity  of  redemption  in  respect  of 
real  property. 

A  purchaser,  or  mortgagee,  of  a  chose  in  action,  having  gi^^i^ 
notice  of  his  purchase,  or  security,  to  the  debtor,  is  entitled  to 
priority  over  a  former  purchaser,  or  mortgagee,  of  the  smm^ 
chose  m  action,  not  having  given  notice.  A  purchaser,,  or  mort- 
gagee, of  a  beneficial  interest  in  a  trust  fund,  consisting  of  per- 
sonally, having  given  notice  to  the  trustee,  has  priority  over  a 
former  purchaser,  or  mortgagee,  who  has  omittea  to  ^ve  notie^. 
A  purchaser,  or  mortgagee,  of  an  equity  of  redemption  in  re- 
:  spect  of  realty,  not  having  g^ven  notice  to  the  first  mortgagee^ 
is  nevertheless  entitled  to  pnority  over  a  subsequent  moftga^ 
who  has  given  notice.  In  the  last  of  these  cases  the  maximi 
qui  prior  est  tempore,  potior  est  jure,  is  strictly  applied.  In 
each  of  the  two  former  cases  this  maxim  is  qualined,  by  being 
made  to  give  effect  to  notice  as  an  essential  part  of  the  trans- 
action. The  transaction  is  considered  imperfect  until  notice  is. 
S'ven.  It  may  be  said  with  sufficient  accuracy  that  a  debtor  h 
e  registrar  of  the  title  to  the  debt ;  and  that  a  trustee  is  the 
registrar  of  the  title  to  the  trust  fund.  The  consequence  is  ^at 
a  person  asked  to  purchase  or  lend  money  on  the  security  of  a 
debt,  or  a  trust  fund,  can  by  making  proper  inquiries  avoid 
bein^  defrauded  by  the  concealment  of  intermediate  aispositions ; 
and  if  there  happens  to  be  an  intermediate  disposition,  the  per- 
son who,  by  omitting  to  give  notice  of  it,  loses  the  benefit  of  it, 
suffers  the  consequence  of  his  own  negligence.  Vigilantibus, 
non  dormientibus,  leges  subveniunt. 

The  want  of  a  protection  of  this  sort  for  purchasers,  or  mort- 
gagees, of  ec^uities  of  redemption,  is  well  known  to  facilitate  fraud; 
and  that  this  protection  should  be  given  by  law  is  a  proposed 
amendment  now  under  consideration.  To  make  the  first  mort- 
gagee the  registrar  of  the  title  to  the  equity  of  redemption 
would  effect  tnis  object  in  a  manner  not  subject  to  the  pubhcity, 
which  is  considered  an  objection  to  a  general  system  of  registry 
of  deeds  relating  to  real  property.  Mr.  Coote,  in  his  treatise, 
speaks  of  the  want  of  this  protection  as  a  disadvantage  against 
which  no  prudence  can  guard.  Of  course  he  means  m  the  pre- 
sent state  of  the  law. 
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In  the  judgment  in  the  case  of  Jones  v.  Jones,  8  Simons,  GSA, 
the  Vice  Chancellor^  after  showing  clearly  that  the  law  is  that 
a  mortgage  of  an  equity  of  redemption,  without  notice  to  the 
first  mortgagee,  preyails  against  a  third  mortgage  with  notice, 
proceeds  to  say,  "  it  is  of  the  utmost  importance  that  an  equity 
of  redemption  of  real  estate  should  not  be  taken  to  be  a  mere 
equitable  interest  in  the  nature  of  a  chose  in  action."  The 
reasons  for  this  utmost  importance  are  not  given,  but  they  can 
hardly  be  sufficient  to  outweigh  the  fraud  and  injustice  which 
the  present  state  of  the  law  occasions,  when  a  third  mortgagee^ 
fimoying  himself  the  second,  is  cheated  of  his  money- 

In  the  recent  case  of  Wiltshire  v.  Rabbetts,  13  Law  Joum., 
N.  S.,  Chancery,  284,  the  Vice  Chancellor  decided,  that  as  an 
annuity  charged  on  leasehold  land  bequeathed  to  trustees  was 
a  chattel  interest  in  the  land,  a  mortgage  of  it  without  notice  to 
the  trustees  was  entitled  to  priority  over  a  subsecjuent  mortgage 
of  it  with  notice  to  them ;  and  he  said,  '<  I  consider  it  very  im- 
portant to  keep  up  the  distinction  between  chattel  interests  and 
chosea  in  action."  This  may  be  a  very  important  object,  and 
yet  in  this  respect  fall  fer  short  of  one  of  the  chief  objects  of  the 
law,  that  of  preventing  fraud  and  the  injuries  of  which  it  is  the 
cause.  We  are  not  suggesting  that  the  Vice  Chancellor's  de- 
eisiona  are  not  consistent  with  the  law  in  the  state  in  which  be 
ia  bonnd  to  administer  it ;  but  we  urge  that  this  undefined  im- 
portance to  which  he  recurs  ought  not  to  stand  in  the  way  of  a 
jagislative  remedy  for  an  acknowledged  mischief,  even  though 
his  £svourite  distmctton  happens  in  the  process  to  be  obliterate. 
The  importance  of  this  distinction,  in  the  obscurity  in  which  he 
lii^ves  u,  probably  looms  out  beyond  its  real  value. 

There  is  one  feature  of  the  lawyer-cherished  difierence  between 
realty  and  personalty,  which  cannot  be  regarded  without  un- 
qualified regret.  It  is  this,  that  in  the  present  state  of  the  law, 
a  landowner  has,  as  one  of  his  privileges,  (we  use  the  word  in 
nearly  its  literal  meaning,)  opportunities  of  cheating,  which  are 
denied  to  a  person  whose  property  does  not  happen  to  be  dig- 
nified among  lawyers  by  the  title  of  real  property. 

It  often  happens  that  the  owner  of  mortgaged  property,  of 
ample  value  to  bear  a  second  mortgage,  is  unanle  to  obtain  a 
loan  on  the  security  of  it,  because  other  persons  have  notHhe 
means  of  knowing,  except  from  himself,  whether  tb«»e  is  any  in- 
teiinediate  charge ;  and  it  is  known  to  be  unsafe  to  trust  to 
representations  made  upon  this  point  by  persons  in  want  of 
SKHiey.  For  this  reason  many,  who  prefer  mortgages  of  real 
property  ta  other  modes  of  investment,  make  it  a  rule  never  to 
knd  npen  the  secmity  of  a  seoond  mortgage.    The  hardship 
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consequent  on  this  rule  falls  quite  as  much  on  the  honest  as  the 
fraudulent  borrower  of  money ;  and  a  person  is  sometimes  thus 
driven  to  more  expensive  modes  of  supplying  his  necessities. 

An  equity  of  redemption  in  respect  of  realty  is,  no  doubt,  an 
estate  in  the  land,  and  not  a  mere  chose  in  action ;  and  this 
seems  the  chief  ground  of  the  authorities  which  justify  the  de- 
cision in  the  case  of  Jones  v.  Jones. 

As  of  successive  legal  estates  in  the  same  tenement,  the  first 
takes  effect  before  the  second,  and  the  second  before  the  third, 
according  to  the  order  of  time  in  which  they  were  respectively 
carved  out  of  the  fee  simple,  so  when  the  legal  fee  is  transferred 
to  a  mortgagee,  successive  equitable  estates,  created  by  suc- 
cessive mortgages  of  the  equity  of  redemption,  are  made  to  take 
effect  according  to  the  order  of  time  in  wnich  they  were  created. 
That  different  parts  of  the  law  may  be  kept  as  consistent  as  pos- 
sible, and  that  persons  dealing  with  property  may  be  the  less 
embarrassed  by  the  distinction  between  legal  estates  and  equit- 
able estates,  it  is  well  that,  generally  speaking,  the  same  rales 
are  applied  to  both.  But  the  inconvenience  of  subjecting 
equitable  estates  to  rules  differing  from  those  applicable  to  legal 
estates  may  be  outweighed  by  a  greater  inconvenience ;  and  can 
there  be  a  greater  inconvenience  than  injustice  and  fraud ;  and 
is  not  this  enough  to  require  a  deviation  from  the  principle  that 
equity  follows  the  law  f  This  principle  would  seem  to  be,  to 
some  extent,  disregarded,  whenever  equity  controls  the  law  for 
the  purpose  of  preventing  injustice,  and  it  might  surely,  with 
the  same  object,  be  disregarded  in  dealing  with  an  estate 
which  would  not  exist  unless  created  by  equity  for  the  purpose 
of  preventing  the  hardship  on  the  mortgagor  which  the  legal 
ri^nts  of  the  mortgagee,  if  strictly  enforced,  would  occasion. 
This  seems  an  instance  in  which  the  graceful  sununetry  between 
law  and  equity  might  well  be  sacrificed  to  the  useful  object  of 
preventing  wrong. 

In  the  case  of  Beckett  v.  Cordley,  1  Brown's  Chancery  Cases, 
363,  Lord  Thurlow,  speaking  of  a  mortgagee  of  an  equity  of  re- 
demption defrauded  by  the  concealment  of  an  intermediate  in- 
cumorance,  said,  "  the  mortgagee  had  the  security  he  trusted. to, 
he  knew  he  had  not  the  legal  estate,  he  trusted  to  the  honour  of 
tha  borrower."  Now  the  tact  of  a  mortgage  being  taken  shows 
that  the  honour  of  the  borrower  is  not  trusted  to.  The  lender 
believes  he  has,  and,  if  not  defrauded,  really  has,  the  security  of 
the  borrower's  property,  his  equity  of  redemption.  But,  irre- 
spectively of  that  real  security,  Lord  Thurlow  underrated  a  mort- 
gage of  an  equity  of  redemption,  regarded  as  a  contract  Every 
such  mortgage  contains  covenants  on  the  part  of  the  vendor  to 
protect  the  mortgagee  agamst  intermediate  incumbrances.    But 
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experience  has  often  unfortunately  shown  that  neither  the 
honour  nor  the  covenant  of  a  borrower  can  always  be  relied 
on  as  a  protection  against  deceitful  practices  on  his  part. 

It  is  true  that  the  security  of  a  mortgagee  of  an  equity  of  re- 
demption, who,  fraudulently,  or  by  negligence  amounting  to 
fraud,  permits  a  third  person  to  advance  money  on  the  apparent 
security  of  the  equity  of  redemption,  already  mortgaged  to  him- 
self, must  be  postponed  to  the  subsequent  security.  But  this  is 
not  enough.  That  in  the  present  state  of  the  law,  negligence 
may,  in  a  case  of  this  sort,  amount  to  fraud,  the  earlier  mort^ 
gagee  must  have  notice  of  the  treaty  for  the  subsequent  advance 
of  money,  else  he  cannot  be  said  to  permit  the  suosequent  ad- 
vance. But  protection  is  requisite  generally  and  not  merely 
for  any  particular  person,  the  transaction  with  whom  may 
happen  to  be  known  to  the  former  mortgagee.  The  prevention 
of  a  particular  fraud  ought  not  to  be  left  to  accident,  when  a 
general  rule,  found  useml  in  the  analogous  cases  of  dispositions 
of  choses  in  action  and  trust  funds,  might  deprive  a  mortgagor 
of  all  opportunity  of  defrauding  any  person. 

The  utility  of  a  general  rule  for  this  purpose  appears  to  have 
been  discovered  at  an  early  period.    The  statute  4  &  6  William 
and  Maiy,  chap.  16,  is  intituled  "  An  Act  to  prevent  Frauds  by 
clandestine  Mortgages."     Besides  enactments  framed  for  the 
purpose  of  giving  eifect  to  the  object  disclosed  in  the  title,  it 
contains  provisions  for  the  protection  of  mortgages  against  judg- 
ments, statutes,  and  recognizances,  previously  given,  acknow- 
ledged, or  permitted,  by  mortgagors.     As  the  securities  called 
statutes  and  recognizances  are  obsolete,  and    as  the  registry 
in  an  office  of  the  Court  of  Common  Pleas  of  any  judgment 
in  any  court  is  necessary  to  make  it  available  against  purchasers 
and  mortgagees,  it  is  not  considered  necessary  to  consider  in  this 
place  the  effect  of  this  act  of  parliament,  with  reference  to 
judgments,  statutes,  or  recognizances.    The  parts  of  the  statute 
to  which  it  is  considered  important  to  refer,  are  the  title,  a  part 
of  the  preamble,  and  the  3rd  section.    The  part  of  the  pream- 
ble adverted  to  is  in  these  words  : — "  And  whereas  divers  per- 
sons do  many  times  mortgage  their  lands  more  than  once, 
without  giving  notice  of  their  first  mortgage,  whereby  lenders  of 
money  upon   second  or  after  mortgages   do  often  lose  their 
money,  and  are  put  to  great  charges  in  suits  and  otherwise." 
The  enactment  in  the  3rd  section  is  to  this  effect,  that  if  any 
person,  having  mortge^ed  any  lands  or  tenements,  shall  again 
mortgage  the  same,  without  discovering  in  writing,  to  the  second 
or  other  mortgagee,  the  former  mortgage,  the  mortgagor  or  his 
representative  shall  have  no  relief  or  equity  of  redemption  against 
the  second  or  after  mortgagee  or  his  representatives;  but  such 
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mDrtgigtie  shtiU  hold  the  nlortgmged  Itnds  tir  ten^mBtits^  fit  Hi 
from  equity  of  redemption,  and  as  fully  to  all  intents  and  pttN 
poses  as  if  the  hiort^ge  to  him  had  been  an  absolute  purchciltt. 

It  is  notorious  that  this  provision  has  failed  to  efibct  its  ob- 
ject; and  it  seems  wonderful  that  any  advantage  could  htire 
been  expected  to  be  derived  from  it.  It  is  difficult  to  imastne  i, 
case  in  which  an  equity  of  redemption  in  property  so  aMj>l]r 
mortgaged  that,  in  order  to  obtain  money  on  the  security  ot  it^ 
the  owner  has  been  obliged  to  conceal  former  intlimbranceS)  ctiti 
be  of  any  value.  The  penalty  provided  by  this  statute  to  b« 
suffered  by  the  fraudulent  mortgagor,  that  of  losing  his  equiqr 
of  redemption^  and  the  consequent  adtantase  intended  to  be  cob* 
ferred  on  the  deceived  lender^  are  as  nothing.  Th^  statute  il 
equally  without  effect,  whether  it  is  to  be  regarded  as  ettsctill^ 
a  penalty,  the  fear  of  which  may  deter  frotn  fraud,  or  ftl  ptntid* 
ing  B^tisfUction  to  the  injured  party. 

Burton,  in  his  Compendium  of  the  Law  of  Rbal  PrnpertV, 
after  stating  the  effect  of  this  stiitttte,  proceeds  thus  :--'<  tt  il 
obvious,  however,  that  this  provision  call  be  of  tiO  ftihrlce  i^hfehl 
relief  is  most  wanted,  that  iS,  where  the  amount  of  the  ihctim- 
brances  exceeds  the  value  of  the  land ;  nor  does  it  tend,  in  any 
great  degi'ee^  to  prevent  silch  caseft  from  arising.  The  nldlt 
efibctual  prevention  is  registration,  which  is  confined  tb  pftirticu* 
lar  districts." 

•  The  distriets  adverted  to  are  Middlesex  and  Yorkshire.  Wli 
shatt  tow  proceed  to  refer  to  the  acts  of  parliament  eitablilhitig 
registries  m  those  bounties,  not  for  the  purposii  of  cbnsideritlj; 
the  often  discussed  question  whether  a  genehil  registry  of  dli^dl 
is  desirable,  but  for  the  sake  of  the  Very  fdir^ible  language  ill 
which,  in  those  statutes,  the  mischief  how  under  ^nnsiderft'* 
ttdh  is  complained  of. 

The  preamble  of  the  statute  6  Anne,  &.  85,  is  in  these  Wditli : 
'' WifaereAs  the  lands  in  the  East  Riding  of  the  county  df  York» 
&n«l  •£  the  town  and  county  of  the  town  of  Kings tdh-ttpoti- 
Hull  are  generally  freehold,  whidi  ihay  be  so  secretly  transferred 
or  conveyed  f>ota  One  person  to  another  that  such  as  at'e  ill  dis- 
posed have  it  in  theif*  pdwer  to  commit  frauds,  and  frequently 
do  Bd,  by  means  whereof  several  pei^ons  Who  through  many 
years  industry  in  their  trades  and  employments,  and  by  great 
Frugality,  have  kfe^n  enabled  to  purcnase  lands,  or  to  lend 
monies  on  land  security,  have  been  undone  in  their  tttirchases 
and.  mortgages  by  prior  and  secret  conveyances  and  mudlilettt 
incumbhinces,  and  not  only  themselves,  but  their  wholfe  families 
thereby  utterly  ruined."  The  preamble  of  the  statute  6  Oed.  II. 
chap.  6,  establishing  a  registry  in  the  North  Ridihg  of  York- 
ihim,  ia  in  nearly  the  same  terms* 


The  preamble  of  the  Btatate  7  Anne,  c;  20^  estiiblifthing  the 
Middleeex  registry,  does  not  mention  that  county^  It  is  in  these 
words !  "Whereas  by  the  different  and  secret  ways  of  convey- 
ing landsi  tenements,  and  hereditaments,  such  as  are  ill-disposed 
have  it  in  their  power  to  commit  frauds^  and  frequently  do  so^  by 
means  whereof  several  persons,  who,  through  many  years'  in- 
dustry in  their  trades  and  employments,  and  by  great  frugality^ 
have  Deen  enabled  to  purchase  lands,  or  to  lend  monies  on  land 
eeburity^  haVe  been  undone  in  their  purchases  and  inortgages  hy 
prior  and  seci^t  conveyances  and  fraiidulent  incumbradces,and  not 
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only  themselves  but  their  whole  families  thereby  utterly  ruinedi'' 
To  any  person,  reading  this  preamble^  it  must  seem  strange  that 
the  framers  of  it  wfere  content  with  a  measure  to  prevent,  in  one 
Goanty  alone^  frauds  which  they  state  to  be  frequently  com^^ 
milteQi  and  which  manifestly  might  occur  in  any  other  part  of  the 
kingdom.  The  explanation  of  this  is  probaoly  to  be  found  in 
Blackstone's  Commentaries.  "  Some  of  our  own  provincial  divi- 
siims,  particularly  the  extended  county  of  York,  and  the  populbus 
county  of  Middlesex,  have  prevailed  toith  the  legislature  to  erect 
such  registries  in  their  Several  districts.''  We  would,  if  we  could, 
prevail  with  the  legislature  to  provide  against  fraud  in  every  part 
of  the  kingdom,  and  not  merely  within  two  particular  districts, 
howeyer  broad,  or  however  populous  or  important.  Buch  pream- 
bles as  we  have  quoted  are  a  waste  of  eloquence,  expended  upon 
a  mere  provincial,  rather  than  a  national,  object.  Each  of  the 
atnttttes  is  stated,  upon  the  face  of  it,  to  have  been  made  at  the 
humble  request  of  the  justices  of  the  peace^  gentlemeti,  and 
fraeholders  of  the  district  legislated  fori  This  gives  each  act 
ong  of  the  characteristics  of  a  mere  priyate  bill,  passed  at  the 
instisation  of  persons  suffering  a  local  grieyance,  and  praying  a 
locafiemedy.  It  looks  a  somewhat  illo^cal  proceeding  to  state, 
iw  In  the  Middlesex  preemble,  a  notoriously  general  grievance 
em  the  reason  for  a  remedy  confined  to  that  particular  county. 
It  is  like  a  certain  regimental  order^  that  in  consequence  of  the 
prevalence  of  drunkenness,  the  soldiers  of  a  particular  company 
are  not  to  enter  a  tavern.  The  colonel  says  the  soldiers  of  the 
4th  company  alone  shall  not  enjoy  the  usual  opportunities  of 
becoming  drunk.  The  parliament  deprives  th6  landowners  in 
Middlesex  alone  of  the  usual  facilities  for  fraud; 

The  error  does  not  occur  to  the  same  extent  in  the  East  Riding 
Aetj  or  in  the  North  Riding  Act4  In  each  case  it  is  avoided  by 
k  stiitement,  tiiat  the  lands  in  the  particular  district  ate  generally 
freehold,  followed  by  words  which  are  only  intelligible  updn  the 
supposition  of  freehold  lands  being  more  capable  than  lands  of 
ottier  tenui^s  df  being  secretly  conveyed  or  incumbered. 

The  praalfliUe  of  thl»  statute  8  &  3  Anne,  oi  4y  is  in  these 
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worflg— "  Whereas  the  West  Riding  of  the  county  of  Yoik  is 
the  principal  place  in  the  north  for  the  cloth  manufacture,  and 
most  of  the  traders  therein  are  freeholders,  and  havefrecjueat  oc- 
casion to  borrow  money  upon  their  estates  ifor  managine  their 
said  trade,  but,  for  want  of  a  register,  find  it  difficult  to  give  se- 
curity to  the  satisfaction  of  the  money  lenders,  although  tbe 
security  they  offer  be  really  good,  by  means  whereof  the  said 
trade  is  very  much  obstructed,  and  many  families  mined/' 
The  statute  is  passed  '^  at  the  request  of  the  justices  of  the 
peace,  gentlemen  and  freeholders  ot  the  said  West  Riding."  In 
this  preamble  the  error,  apparent  in  the  Middlesex  Act,  does  not 
occur.  A  particular  reason  is  eiven  for  legislatmg  in  the  parti- 
cular manner,  for  the  particular  district.  It  was  a  principal 
seat  of  the  cloth  manufactures ;  and  the  circumstance,  that  the 
manufacturers  were  generally  owners  of  land,  was  a  stringent 
reason  for  iucilitating  the  borrowing  of  money  on  the  security  of 
lands  within  the  riding. 

We  shall  now  proceed  to  propose  the  form  in  which  oar  sog^ 
gested  amendments  might  be  carried  into  effect.  An  act  of 
parliament  might  be  passed,  intituled  **  An  Act  to  prevent  Fraod 
lyy  the  Concealment  of  Dispositions  of  equitable  Eistates.'*  The 
first  enactment  mi^ht  be  this — ^^  Be  it  enacted,  that  every  sale, 
mortgage,  or  disposition  of,  and  every  charge  upon,  any  equity  of 
redemption,  beins  made  bon&  fide  and  for  a  valuable  considera- 
tion, and  of  which  sale,  mortgage,  disposition,  or  charge,  a  suffi- 
cient written  notice  shall  be  given  to  the  first  mortgagee,  shall, 
firom  the  time  of  such  notice  being  given,  be  for  all  pmposes 
whatsoever,  and  both  at  law  and  in  equity,  effectual  as  agakut, 
and  m  preference  to,  every  former  sale,  mortgage,  or  dispositioa 
of,  or  charge  upon,  the  same  equity  of  redemption,  of  which  sale, 
mortgage,  disposition,  or  charge,  a  sufficient  written  notice  shall 
not  have  been  previously  given  to  the  first  mortgagee ;  and  that 
for  the  purpose  only  of  giving  complete  efiect  to  every  sale, 
mortgage,  disposition  of,  and  every  cnarge  upon,  any  equity  of 
redemption,  made  bond,  fide  and  for  a  valuable  consideration,  and 
of  which  sale,  mortgage,  disposition  or  charge,  a  sufficient  written 
notice  shall  be  given  as  aforesaid,  every  former  sale^  mortgage, 
or  disposition  of,  or  charge  upon,  the  same  equity  of  j^denipcan, 
of  which  sale,  mortgage,  disposition,  or  chai^,  a  sufficieiit  written 
notice  shall  not  have  been  previously  given  as  aforesaid,  shall 
be  altogether  void  and  of  no  effect.**  T^  the  phrase  ^'  euffiemt 
toritten  notice/*  a  meaning  should  be  given  by  a  separate  enact- 
ment. 

It  will  be  observed  that  it  is  proposed  to  limit  the  saggested 
protection  to  sales,  morte;ages,  dispositions,  and  charges  for  a 
valuable  consideration.    U  would  be  wrong  to  extend  the  pro- 
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iectioQ  to  voluntary  settlements.  The  wife  and  children,  for 
instance,  of  a  person  who  has  mortgaged  his  property,  ought 
not  to  be  placed,  by  his  voluntary  act,  m  a  better  condition  than 
himself,  to  the  injury  of  a  person  from  whom  he  has  borrowed 
money,  on  the  security  of  his  equity  of  redemption,  even  though 
the  latter  may  have  neglected  to  give  notice  to  the  first  mort- 
gagee. 

In  former  times,  when  a  first  mortgage  was  commonly 
effected  by  means  of  a  demise  for  a  long  term  of  years,  a  second 
mortgage  was  usually  effected  either  by  a  reversionary  demise 
or  by  a  conveyance  of  the  reversion  in  fee.  In  a  case  of  this 
sort  it  was  in  the  power  of  the  mortgagor  to  commit  the  fraud 
of  borrowing  money  from  a  third  person  upon  the  apparent 
security  of  a  second  mortgage,  or  of  obtaining  money  oy  an 
apparentlv  good,  but  really  bad,  sale  of  the  reversion,  concealing 
the  actual  second  mortgage.  This  fraud  may  still  be  committed 
in  a  case  in  which  a  first  mortgage  is  effected  by  a  demise.  But 
since  powers  of  sale  have  been  commonly  inserted  in  mortgages, 
it  has  become  less  and  less  every  year  the  practice  to  take  mort- 
gages by  demises,  in  consequence  of  a  term  of  years,  however 
long,  bemg  less  saleable  than  an  estate  in  fee  simple.  A  mort- 
gage by  demise  so  seldom  occurs  at  the  present  time  that  we 
nave  thought  it  right  not  to  embarrass  the  earlier  part  of  this 
article  by  references  to  successive  legal  mortgages  which  cannot 
occur,  when,  by  means  of  a  mortgage  in  fee  simple,  the  mort- 
gagor's whole  legal  estate  in  the  property  becomes  vested  in  the 
first  mortgagee.  Nevertheless,  as  the  mischief  which  it  is  de- 
sired to  prevent  may  now  occasionally  happen  in  the  case  of 
successive  legal  mortgages,  we  think  it  would  be  right  to  extend 
the  proposed  remedy  by  an  enactment  in  this  form  : — '^  And  be 
it  further  enacted  that  whenever  any  hereditament  shall  have 
been  mortgi^ed  by  a  demise,  or  other  assurance,  for  an  estate 
less  than  the  whole  estate  of  the  mortgagor,  every  sale,  mort- 
gage, or  disposition  of,  and  every  charge  upon,  the  reversion  or 
otiier  estate  of  the  mortgagor,  being  made  bon&  fide  and  for  a 
▼aluable  consideration,  and  of  which  sale,  mortgage,  disposition, 
or  charge,  a  sufficient  written  notice  shall  be  given  to  the  first 
mortgagee,  shall,  firom  the  time  of  such  notice  being  given,  be 
for  all  purposes  whatsoever,  and  both  at  law  and  in  equity, 
effectual  as  against,  and  in  preference  to,  every  former  sale, 
iDortgage,  or  disposition  of,  or  charge  upon,  the  same  reversion 
or  ottier  estate,  of  which  sale,  mortgage,  disposition,  or  charge, 
a  sufficient  written  notice  shall  not  have  been  previously  given  to 
the  first  mortgagee ;  and  that  for  the  purpose  only  of  giving  com- 
plete effect  to  every  sale,  mortgage,  or  disposition  of;  and  every 
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charge  upoD«  the  re¥^reioll  or  other  e^t^te  of  any  mortgiu^r, 
n^ade  bon&  fide  and  for  a  valuable  consideratioai  and  of  wmch 
sale,  mortgage,  deposition;  or  chargej  a  sufficient  written  notice 
shall  be  given  as  aforesaid|  every  former  sale,  mortgage,  or  dis- 
poution  of,  or  charge  upon,  the  same  reversion  or  estate,  of 
which  sale,  mortgage,  disposition,  or  charge,  a  sufficient  written 
shall  not  have  been  previously  given  as  aforesaid,  shall  be  alto- 
gether void,  and  of  no  effect. 

With  reference  to  the  rule  of  which  the  case  of  Wiltshire  v. 
Rabbetts  is  the  most  recently  reported  example,  an  enactment 
in  the  following  words  might  be  proper  :^ — *'  And  be  it  further 
enacted  that  every  sale,  mortgage,  or  disposition  of,  and  every 
charge  upon,  any  beneficial  estate  or  interest  in  any  heredita- 
ment, the  legal  estate  in  which  hereditament  shall,  at  the  time 
of  such  sale,  mortgage,  disposition,  or  charge  b^ing  made,  be 
vested  in  any  trustee  or  trustees,  and  of  which  sale,  mortgage, 
disposition,  or  charge,  a  sufficient  written  notice  shall  be  given 
to  such  trustee  or  trustees,  shall,  from  the  time  of  such  notice 
bein^  given,  be  for  all  purposes  whatsoever,  and  both  at  law 
and  in  equity,  effectual  as  against,  and  in  preference  to,  every 
former  sale,  mortgage,  or  disposition  of,  or  charge  upon,  the 
same  estate  or  interest,  of  which  sale,  mortgage,  disposition,  or 
charge,  a  sufficient  written  notice  shall  not  have  been  previously 
given  to  such  trustee  or  trustees;  and  that  fQr  the  purpose  only 
of  giving  complete  effect  to  every  sale,  mortgage,  disposition  of, 
ana  every  chaise  upon,  any  such  estate  or  interest  as  aforesaid, 
made  bonll  fide,  and  for  a  valuable  consideration,  and  of  which 
sale,  mortgage,  disposition,  or  charge,  a  sufficient  written  notice 
shall  be  given  as  aforesaid,  every  former  sale,  mortgage,  or  dis* 
position  of,  or  charge  upon,  the  same  estate  on  interest,  of  which 
sale,  mortgage,  disposition,  or  eharge,  a  sufficient  written  notice 
shall  not  nave  been  previously  given  as  aforesaid,  shall  be  alto* 
gether  void,  and  of  no  effect. 

The  enactment  to  give  a  meaning  to  the  phrase  ''  sufficient 
written  notice"  might  be  in  these  words  : — ^'  And  be  it  further 
enacted,  that  any  notice,  to  be  a  sufficient  written  notice,  and  to 
be  effectual  within  the  intent  and  meaning  pf  this  Act,  shall  be 
signed  by  one  of  the  parties  to  the  instrument  of  which  it  pur- 
ports to  give  notice,  and  shall  contain  a  true  statement  of  the 
date  of  such  instrument,  and  of  the  persons  therein  named  as 
parties  thereto,  and  of  the  particulars  of  the  property  thereby 
sold,  mortgaged,  disposed  of,  or  charged  ;  and  if  the  same  shall 
be  an  absolute  sale,  or  disposition,  then  of  every  con?ideration 
therein  stated ;  and  if  the  same  shall  not  be  an  absolute  sale  or 
disposition,  then  of  the  monies  thereby  secured." 
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We  have  not,  on  this  occasion^  entered  upon  the  considera-* 
tion  of  the  question,  whether  a  general  registry  of  deeds  relating 
to  real  property  ought  to  be  established,— a  question  which  has 
been  often  and  thoroughly  discussed.  We  advert  to  it  now  for 
the  Durpose  of  remarking  that  a  well-planned  registry  of  deeds 
would  render  unnecessary  the  amendments  which  we  have  now 
been  endeavouring  to  explain,  and  so  prevent  the  mischiefe 
which  we  desire  to  see  remedied.  This  supplies  one  argument 
in  favour  of  a  general  registry. 

J.  F. 


Abt.  IV.-THE  OPENING  OF  THE  NEW  HALL  AND 
LIBRARY  OF  LINCOLN'S  INN. 


Thb  opening  of  a  new  hall  of  one  of  the  four  great  Inns  of 
Court  must  necessarily  be  an  occasion  of  most  unusual  intere^ti 
pot  only  to  the  members  of  the  particular  Inn,  but  of  the  forensic 
profession  generally.  The  rarity  of  the  event — the  assodatioos 
connected  with  those  venerable  buildings  wherein  for  centuries 
have  met  in  social  harmony  the  magnates  of  the  law — the  archi- 
tectural beauty  and  antiquarian  dignity  of  the  halls  of  learning 
which  for  ages  have  supplied  the  magistracy  of  the  state  with 
Dwny  of  its  illustrious  functionaries— would  have  imparted  in- 
terest to  the  opening  of  any  new  structure  destined  to  become  the 
resort  of  any  part  of  the  body  of  advocates ;  but  the  peculiar  and 
characteristic  beauty  of  the  hall  and  library  of  Lmcoln's  Inn 
have  made  them  the  objects  of  general  admiration  in  the  metro- 
polis, rich  as  it  is  growing,  and  will  doubtless  continue  to  grow, 
in  public  monuments;  and  great  additional  interest  was  im- 

Earted  to  the  public  ceremonial  of  their  opening  from  its  being 
onoured  by  the  presence  of  royalty.  Her  Majesty  was  gra- 
ciously pleased  thus  to  '^  testify  her  respect  for  the  profession  of 
the  law,  by  which  her  Majesty  is  aided  in  administering  justice 
and  maintaining  the  prerogatives  of  her  crown  and  the  rights  of 
her  people."  Two  years  have  scarcely  elapsed  since  her  Majesty 
presided  at  the  opening  of  the  new  Royal  Exchange,  and  thus, 
like  her  illustrious  predecessor,  Queen  Elizabeth,^  conferred  on 
institutions  connected  with  commerce  and  jurisprudence   the 

*  This  great  Sovereign  is  said  by  tradition  to  have  opened  the  Middle  Temple 
HaDy  although  no  record  to  that  effect  remains,  as  we  all  know  she  did  the  old 
Royal  Exchange. 
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sanction  of  her  royal  sympathy ;  nor  can  sovere^s  who  rightly 
understand  what  constitutes  the  basis  of  their  thrones  pre- 
sent a  happier  example  than  that  of  affording  the  warmest  en- 
couragement to  all  appropriately  regulated  institutions  for  the 
f  promotion  of  the  interests  of  commerce  and  the  difRision  of  sound 
earning  throughout  their  dominions. 

Seldom  in  this  country  have  halls  of  law  been  opened,  and 
seldom  have  they  been  honoured  by  visits  from  our  sovereigns. 
The  most  interesting  account  that  remains  of  any  occasion  of 
social  communication  between  the  Crown  and  the  members  of 
the  legal  profession  is  preserved  by  the  grave  Lord  Commis- 
sioner, Whitelocke,  in  his  valuable  *  Memorials'  (pp.  18  to  21)« 
The  four  Inns  of  Court  presented  a  joint  masque  to  Charles  I. 
and  the  Queen  Henrietta.  Such  a  ceremonial  as  the  grave  and 
learned  memorialist  has  described,  with  evident  gratification, 
cannot  be  repeated  in  these  days — it  would  be  as  much  beside 
their  spirit  as  the  long  cloak  and  rapier,  the  masques  and  revels, 
the  moots  and  readings  of  that  age;  but  Mr.  Amos  observes  in 
his  excellent  notes  to  his  edition  of  ^  Fortescue '  (De  Legibus, 
p.  185),  that  'Uhe  account  will  always  be  read  with  interest 
as  affording  a  characteristic  exhibition  of  the  then  prevailing 
manners." 

**  Aboat  Allhallow'ntide,''  says  the  quaint  reporter,  *^  several  of 
the  principal  members  of  the  societies  of  the  four  Idds  of  Court, 
amongst  whom  some  were  servants  to  the  King,  had  a  design  that 
the  Inns  of  Court  should  present  their  service  to  the  King  and  Queen, 
and  testify  their  affections  to  them  by  the  outward  and  splendid  visi- 
ble testimony  of  a  royal  masque  of  all  the  four  societies  joining  toge- 
ther, to  be  by  them  brought  to  the  court  as  an  expression  of  then*  love 
and  duties  to  their  Majesties.  This  was  hinted  at  in  the  court,  and 
by  them  intimated  to  tne  chief  of  those  societies  that  it  would  be  well 
taken  from  them ;  and  in  order  to  put  it  bto  execution  the  benchers 
of  each  society  met  and  agreed  to  have  this  solemnity  performed  in 
the  noblest  and  most  statefy  manner.  Master  Attorney-Ueneral  Noy, 
Sir  John  Finch,  Sir  Edward  Herbert,  Mr.  Selden,  and  all  the  rest  of 
the  committees,  took  great  pains,  and  neglected  no  meetings  for  the 
management  of  this  great  business  of  the  masque,  which  they  knew 
would  be  acceptable  to  their  master  and  mistress  and  to  all  the  court. 

"  On  Candlemas-day,  in  the  afternoon,  the  masquers,  horsemen, 
musicians,  dancers,  and  all  that  were  actors  in  this  business,  accord- 
ing to  order  met  at  Ely  House  in  Holborn ;  there  the  grand  com- 
mittee sate  all  day  to  order  all  affairs,  and  when  the  evening  was 
come,  all  things  being  in  full  readiness,  they  began  to  set  forth  in  this 
order  down  Cnancery  Lane  to  Whitehall. 

*'  The  first  that  marched  were  twenty  footmen  in  scarlet  liveries 
with  silver  lace,  each  one  having  his  sword  by  his  side,  a  baton  in  his 
baud,  and  a  torch  lighted  in  the  other  hand ;  these  were  the  marshals- 
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men,  who  cleared  the  streets,  made  way,  and  were  all  about  the  mar- 
shal waiting  his  commands.  After  them,  and  sometimes  in  the  midst 
of  theni,  came  the  marshal,  then  Mr.  Barrel,  afterwards  knighted,  by 
the  King.     He  was  of  Lincoln's  Inn,  an  extraordinary  handsome 

g roper  gentleman;  he  was  mounted  upon  one  of  the  Kin^s  best 
orses  and  richest  saddles,  and  his  own  habit  was  exceeding  rich  and 
glorious ;  his  horsemanship  very  pliant ;  and  besides  his  marshals- 
men,  he  had  two  lac(]^uies,  who  carried  torches  by  him,  and  a  page  in 
livery  that  went  by  him  carrying  his  cloak. 

**  After  him  followed  one  hundred  gentlemen  of  the  Inns  of  Court, 
fiye-and-twenty  chosen  out  of  each  nouse,  of  the  most  jproper  and 
handsome  young  gentlemen  of  the  societies ;  every  one  of  them  was 
rallantly  mounted  on  the  best  horses,  and  with  the  best  fomiture  that 
the  King's  stables,  and  the  stables  of  all  the  noblemen  in  town,  would 
afford,  and  they  were  forward  on  this  occasion  to  lend  them  to  the 
Inns  of  Court. 

"  Every  one  of  these  hundred  gentlemen  were  in  very  rich  clothes, 
and  scarce  anything  but  gold  and  silver  lace  to  be  seen  of  them;  and 
each  gentleman  had  a  page  and  two  lacquies  waiting  on  him  in  his 
livery  by  his  horse-side.  The  lacquies  carried  torches,  and  the  page 
his  master's  cloak.  The  richness  of  their  apparel  and  furniture  glit- 
tering by  the  light  of  a  multitude  of  torches  attending  on  them,  with 
the  motion  and  stirring  of  their  mettled  horses,  and  the  many  and  va- 
rious gay  liveries  of  their  servants,  but  especially  the  personal  beauty 
and  gallantry  of  the  handsome  young  gentlemen,  maae  the  most  glo- 
rious and  splendid  show  that  ever  was  beheld  in  England." 

Then  follows  a  description  of  a  grotesque  anti-masque,  of 
i?vhich  the  great  object  was  to  ridicule  the  projectors  or  patentees 
of  that  day.  The  designer  of  this  anti-masque  was  no  less  a 
person  than  the  Attorney-General  Noy,  who  must  have  en- 
couraged a  great  many  of  them  by  his  consent  to  the  patents. 

"  Several  other  projectors  were  in  like  manner  personated  in  this 
anti-masque ;  and  it  pleased  the  spectators  the  more  because  by  it  an 
information  was  covertly  given  to  the  King  of  the  unfitness  and  ridi- 
culousness of  these  projects  against  the  law ;  and  the  Attomev-Qene- 
ral  Noy,  who  had  most  knowledge  of  them,  had  a  great  hand  in  this 
anti-masque  of  the  projectors." 

Then  follows  a  glowing  and  evidently  con  amore  account  of  the 
chariots  in  which  the  representatives  of  the  various  Lnna  ap- 
peared ;  but  we  must  refer  those  of  our  readers  who  are  curious 
to  know  the  details  of  this  ceremony  to  the  account  itself.  It 
then  proceeds — 

''  The  march  was  slow,  in  regard  of  then*  gi*eat  number,  but  more 
interrupted  by  the  multitude  of^the  spectators  in  the  streets  besides 
the  windows,  and  they  all  seemed  loth  to  part  with  so  glorious  a  spec*- 
tacle. 

'^  In  the  mean  time  the  banquetting-house  at  Whitehall  was  so 
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crowded  with  fair  ladies,  glittering  with  their  rich  clotlies  and  richer 
jewels,  and  with  lords  and  gentlemen  of  great  quality,  that  there  was 
scarce  room  for  the  King  and  Queen  to  enter  in.  The  King  and 
Queen  stood  at  a  window  looking  straig;ht  forward  into  the  street  to 
see  the  Inasque  come  by  5  and  bemg  deHghted  with  the  noble  bravery 
of  it,  they  sent  to  the  marshal  to  desire  tnat  the  whole  show  might 
fetch  a  turn  about  the  Tilt-yard,  that  their  Majesties  mi^ht  have  a 
double  view  of  them ;  which  was  done  accordmdy,  ana  then  they 
all  alighted  at  Whitehall  gate,  and  were  conducted  to  several  rooms 
and  places  prepared  for  them. 

"  The  Kmg  and  Queen  and  all  their  noble  train  being  come  in,  the 
masque  began,  and  was  incomparably  performed  in  the  dancing, 
speeches,  music,  and  scenes;  tne  dances,  figures,  properties,  the 
Voices,  instruments,  songs,  airs,  composures,  the  words  and  actions, 
were  idl  of  them  exact,  and  none  failed  in  their  parts  of  them,  and  the 
Scenes  were  most  curious  and  costly. 

''  The  Queen  did  the  honour  to  some  of  the  masquers  to  dance 
with  them  herself,  and  to  judge  them  as  good  dancers  as  ever  she 
saw ;  and  the  great  ladies  were  very  free  and  civil  in  dancing  with 
all  masquers  as  they  were  taken  out  by  them. 

'<  Thus  they  continued  in  their  sports  until  it  was  almost  morning, 
and  then  the  King  and  Queen  retinng  to  their  chamber,  the  masquer 
and  Inns  of  Court  gentlemen  were  brought  to  a  stately  banquet,  and 
ailer  that  was  dispersed,  every  one  departed  to  their  own  quarters. 

"  Thus  was  this  earthly  pomp  and  glory,  if  not  vanity,  soon  passed 
over  and  gone,  as  if  it  had  never  been. 

*^  The  Queen,  who  wa9  so  mnch  delighted  with  these  solemnities, 
was  so  taken  with  this  show  and  masque,  that  she  desired  to  see  it 
acted  over  again ;  whereupon  an  intimation  being  given  to  the  Loid 
Mayor  of  London,  he  invited  the  King  and  Queen,  and  the  Inns  of 
Court  masquers,  to  the  citr,  and  entertained  them  with  all  state  and 
magnificence  at  Merchant  Tayloi's'  Hall. 

"Thither  marched  through  the  city  the  same  show  that  went  be- 
fore to  Whitehall,  and  the  same  masque  was  again  presented  to  them 
in  the  city;  and  the  same  horsemen,  lacquies,  liveries,  torches, 
habits,  chariots,  music,  and  all  other  parts  of  the  former  solemnity, 
and  in  the  same  state  and  equipage  as  it  was  before  presented." 

The  proceedings  terminated  with  a  respectful  address  of  the 
benchers  to  the  King  and  Queen,  which  was  graciously  re- 
sponded to  by  their  Majesties. 

Lincoln's  Inn  was  visited  by  Charles  II.,  when  king,  in  1671, 
and  there  remains  in  the  minutes  of  the  Society  a  full  account  of 
the  visit,  which  is  extracted  verbatim  in  Mr.  line's  work  ('  Lin- 
coln's Inn  Guide,'  p.  29)  to  which  we  refer  our  readers  who  may 
be  curious  about  the  detaifs.  The  King  and  his  brother,  then 
Duke  of  York,  with  Prince  Rupert,  "  and  mdny  lords  and 
honourable  persons,"  were  made  benchers,  and  sumptuously 
entertained  at  a  banquet  in  the  hall. 


Opening  of  the  Hall  and  Library  of  Lincoln* s  Inn.    277 

The  site  of  the  hall  and  buildings  belonging  to  this  ancient 
and  honourable  Society,  says  Dugdale^  (Orig.  Jurid.), 

"  Was  in  New  Street,  now  called  Chancery  Lane  (corruptly  for 
Chancellor's  Lane,  by  reason  that  the  office  or  the  rolls  is  there  set- 
tled), and  is  composed  partly  of  the  ruines  of  the  Black  Fryers  house, 
which  sometime  stood  m  Holbume,  and  that  house-  of  Ralph  Nevil, 
Bi^op  of  Chichester  and  Chancellor  of  England,  which  was  built  by 
him  in  the  time  of  Kins  Henry  the  Third,  u{)on  a  certain  piece  of 
ground  and  a  garden,  that  he  had  there  obtained  of  the  said  Kins, 
of  which  building  and  of  the  death  of  that  bishop  speaketh  Math. 
Paris. 

"  After  this  Ralph  Nevil,  Richard  de  Wihtz  (commonly  called  St. 
Richard)  had  also  his  residence  here.  But  in  the  next  age  Henry 
I^cy,  Earl  of  Lincolne,  became  possest  thereof,  and  resicfed  in  it ; 
whereupon,  as  many  other  great  houses  did  in  those  days  take  deno- 
mination from  their  owneiis,  this  had  then  accordingly  the  name 
of  Lincoln's  Inne,  and  hath  ever  since  been  so  called. 

'^  Of  this  Henry  Earl  of  Lincolne  is  the  tradition  still  current 
amongst  the  antients,  that  he,  about  the  beginning  of  King  Edward 
the  Second's  time,  bein^  a  person  well  affected  to  the  knowledge  of 
the  lawes,  first  brought  m  the  professors  of  that  honourable  and  ne- 
cessary study  to  setUe  in  this  place;  but  direct  proof  thereof,  from 
good  authontf,  I  have  not  as  yet  seen  any ;  howbeit,  in  after  times, 
certain  it  is,  that  the  succeeding  Bishops  of  Chichester,  of  whose  in- 
heritance it  was,  did  let  leases  of  it  unto  the  students  of  the  law,  re- 
serving a  certain  rent  and  lodgings  for  themselves  upon  their  repair 
to  London 

"  Of  what  form  or  composition  this  house  was  when  Henry  Lacy 
£arl  of  Lincolne  (from  whom  it  took  denomination)  left  it,  I  cannot  at 
all  describe :  nor  have  I  met  with  anything  of  its  alteration  till  Henry 
the  Seventh's  time;  but  in  6to  of  that  king's  reign,  the  society 
getting  in  some  money,  partly  by  contribution  and  partly  by  loan, 
ivithin  two  years  after  (vi2.  in  the  8th  Hen.  YII.)  they  pulled  down 
the  old  hall,  though  they  made  no  great  haste  in  erectii^  a  new  one, 
for  till  '22  Hen.  VII  (which  was  fourteen  years  after)  I  do  not  per- 
ceive it  was  finished ;  within  the  compass  of  which  time,  viz.,  in  13 
Hen.  VII.,  I  find  that  John  Nethersale  (late  of  this  society)  be- 
aueathed  forty  marks,  partly  towards  the  building  of  a  library  here 
for  the  benefit  of  the  students  of  the  laws  of  England,  and  oartly  that 
every  priest  of  this  house  then  being,  or  hereafter  to  be,  wno  should 
celenrate  mass  and  oAer  divine  service  every  Friday  weekly,  should 
then  sin^  a  mass  of  requiem ;  and  also  in  the  time  of  the  said  mass, 
before  his  first  lavature,  say  the  psalm  of  de  profundis,  with  the  ori- 
sons and  collects  accustomed,  for  the  soul  of  the  said  John.  Bat 
this  good  work  of  the  hall  being  ])eriected,  they  were  drawn  on  fur- 
ther; for  the  next  ensuing  year  (viz.,  23  Hen.  VII.)  they  began  to 
make  brick,  and  to  contract  with  masons  for  the  stone-work  of  another 

>  See  Cunningham's  Inns  of  Court,  p.  115. 
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fabrick,  viz.,  the  great  gatehouse  tower,  unto  which  Sir  Tbomaii 
Lovell,  formerly  a  member  of  thia  society,  but  then  treasurer  of  the 
household  to  King  Henry  the  Seventh,  was  a  good  benefactor,  fetch- 
ing timber  b;^  water  from  Henley-upon-Thames.  And  in  ^  Hen. 
VIL  they  finished  the  library,  as  may  appear  by  the  charge  in  seeling 
of  it,  then  accounted  for :  but  the  work  of  the  jgate  tower  went  slowly 
enough  on,  for  till  the  ninth  of  Heniy,  the  Eighth  (which  was  nine 
years  after)  that  the  said  Sir  Thomas  Lovell  gave  more  monev  to 
expediate  it  I  find  no  more  thereof,  which  bounty  of  his  so  far  drew 
on  the  rest  of  the  society,  that,  in  11  Hen.  Vlll,  all  thra  in  com* 
mons  were  taxed,  and  farther  order  made  for  the  speedy  payment  in 
of  the  moneys,  as  also  40/.  over  and  above  allowed  out  of  the  publick 
treasury  of  the  house  for  perfecting  of  that  structure ;  so  that,  in  12 
Hen.  VlII.,  it  was  totally  finished,  the  whole  charge  thereof  amount- 
ing to  153/.  18*.  8rf." 

"  Till  the  beginning  of  the  reign  of  Elizabeth,"  says  Herbert,* 
"  the  enclosure  which  separated  Lmcoln's  Inn  from  Chancery  liane 
Fields,  on  the  other  side,  and  firom  the  fields,  since  called  Lincoln's 
Inn  Fields,  on  the  other,  was  merely  an  embankment  of  clay ;  but  in 
the  first  year  of  that  princess  an  order  was  made  that  a  brick  wall 
and  gates  should  be  set  up  on  the  backside  of  the  house,  and  that  the 
gates  on  the  foreside  (or  gate-house)  should  be  put  up,  which  it  seems, 
notwithstanding  the  directions  given  in  25  Hen.  VIIL,  was  not 
before  done. 

*^  In  7  Elizabeth  the  gallery  was  built  over  the  screen  at  the  lower 
end  of  the  haU." 

The  old  hall,  as  we  must  now  call  it,  was  found  not  suffi- 
ciently commodious  to  meet  the  wants  of  the  numerous  mem- 
bers of  Lincoln's  Inn,  and  the  benchers  felt  that  the  necessity 
had  arisen  for  a  larger  structure.  Accordingly,  three  years  ago, 
they  commissioned  Mr.  Hard  wick,  the  eminent  architect,  to 
erect  the  present  building,  pursuant  to  the  designs  furnished  by 
him.  The  first  stone  was  laid  on  the  20th  of  April,  184f3.  On 
that  occasion  the  members  of  the  Inn  met  in  procession,  and  were 
preceded  by  the  Lord  High  Chancellor;  Sir  J.  K.  Bruce,  Vice 
Chancellor  and  Treasurer  to'  the  Inn ;  the  Bishop  of  Durham ; 
Mr.  Archdeacon  Lonsdale  (now  Bishop  of  Lichfield) ;  the  Vice 
Chancellor  of  England;  Vice  Chancellor  Sir  J.Wigram,  and 
k  large  body  of  benchers — viz..  Sir  W.  Home,  Sir  G.  Wilson, 
Sir  C.  F.  Williams,  Mr.  Tinney,  Mr,  Simpkinson,^  Mr.  Tancred, 
Mr.  W.  Wingfield,  Mr.  F.  Kelly,^  Mr.  Hayter,  Mr.  Godson, 
Mr.  Swanston,  Mr.  M.  D.  Hill,  and  Mr.  H.  J.  Shepherd.  The 
judges  who  honoured  the  ceremonial  by  their  presence  were  Sir 
"N.  C.  Tindal,  C.  J.,  Mr.  Justice  Erskine,  Mr.  Justice  Maul^  and 

^  Antiouities  of  the  Inns  of  Court,  293. 

'  The  Treasurer  of  the  Inn,  now  Sir  Francis. 

•  Now  Sir  Fitzroy,  the  Solicitor-General. 
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Mr.  Justice  Wightman.  The  procession  having  arrived  at  the 
appointed  spot,  the  site  of  the  existing  hall,  the  right  hon.  and 
learned  treasurer  took  his  position  at  the  head  of  the  stone,  at- 
tended by  the  preacher,  the  Rev.  Archdeacon  Lonsdale,  the 
chaplain,  the  Rev.  C.  B.  Dalton,  and  the  Rev,  R.  W.  Browne, 
assistant  chaplain.  The  treasurer  then  briefly  addressed  the 
mensbers,  observing  with  satisfaction  on  the  increased  and  in-^ 
creasine  number  of  the  members  of  that  ancient  and  renowned 
loo,  whose  rights  and  privileges  it  was  the  province  and  the 
duty  of  the  benchers  to  watch  and  protect.  This  increase  of 
members,  with  the  growing  number  of  books  in  their  library, 
rendered  enlarged  accommodation  absolutely  necessary,  and  the 
benchers,  in  their  anxiety  to  meet  such  existing  wants,  and  at 
the  same  time  duly  to  regard  time-honoured  associations,  had 
resolved  to  erect  a  new  hall  and  library  on  the  present  site. 
The  treasurer  then  called  upon  the  chaplain  to  offer  up  a  prayer 
for  a  blessing  on  their  labours.  The  treasurer  then  deposited  .a 
glass  containing  various  specimens  of  coins  of  the  realm,  and 
placed  upon  it  a  brass  plate  with  the  following  inscription : 

Stet  lapis  arboribus  nudo  defixus  in  horto 
Fundamen  pulchree  tempus  in  omne  domfis 

Aula  vetus  lites  et  legum  aenigmata  servet 
Ipsa  nova  exorior  nobilitanda  coquo. 
xii  cal.  Maii,  hdcccxliii. 

The  mortar  being  placed,  Mr.  Hardwick  handed  to  Sii*  J.  K. 
Bruce  a  splendidly  wrought  silver  trowel,  on  which  the  follow- 
ing words  were  inscribed : 

Hac  trulla  usus  vir  amplissimus 

J.  L.  Knight  Bruce,  nospitii 
Lincolnensis  Thesaurarius  novsB 
Aalffi  fiindamentum  jecit. 

The  treasurer,  having  duly  performed  his  masonic  office,  then 
congratulated  the  benchers  on  the  array  of  talent  and  influence 
with  which  they  had  been  honoured  on  that  interesting  and  im- 
portant ceremonial,  and  expressed  his  earnest  hope  that  the  same 
good  feeling  and  good  fellowship  which  had  characterized  the 
old  hall  would  reign  in  the  new ;  and,  after  justly  compliment- 
ing Mr.  Hardwick,  the  architect,  and  Mr.  Baker,  the  contractor 
for  the  works,  the  Right  Hon.  Gentleman  concluded  by  request- 
ing the  Venerable  Archdeacon  Lonsdale  to  call  down  upon  the 
labours  of  that  day  the  blessing  from  above,  without  wnich  no 
human  efforts  can  hope  or  deserve  to  prosper.  The  archdeacon 
then  pronounced  an  impressive  prayer,  and  the  ceremony  was 
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appropriately  concluded  by  a  benediction,  delivered  by  the 
Biflhop  of  Durham. 

The  architect  immediately  commenced  his  important  and  in- 
teresting labours^  and  the  building  proceeded  with  a  rapidity 
which  not  only  reflects  great  credit  on  his  energy^  but  aflPords  a 
marked  contrast  to  the  tardiness  of  growth  of  all  public  build- 
wgs  under  the  superintendence  of  \h^  government.  The  style  of 
architecture  adopted  is  that  of  the  larger  and  older  part  of  the 
Inn,  which  was  cmilty  as  we  have  seen,  at  the  close  of  the  reign 
of  Henry  VII.  This  style  is  one  peculiarly  English,  and,  when 
properly  treated,  admirably  adapted  for  purposes  of  dignity 
and  magnificence.^  The  entrance  to  the  hall  is  from  the  south 
end,  by  raised  terraces,  broad  flights  of  steps,  and  a  porch 
groined  with  stone.  The  hall  is  120  feet  m  length,  45  in 
width,  and  64  in  height,  and  can  accommodate  460  persons. 
Its  great  peculiarity  is  the  open  roof  of  oak,  of  a  construction 
only  found  in  works  of  a  similar  kind  in  the  fourteenth,  fifteenth, 
sixteenth,  and  beginning  of  the  seyenteenth  centuries.  There 
was  a  roof  of  this  character  built  so  late  as  the  reign  of  Charles 
II.,  viz.,  the  roof  of  the  hall  (now  the  library)  at  Lambeth 
palace,  which  was  built  by  Archbishop  Juxon,  and  is  a  magnifi- 
cent specimen  of  that  kind.  From  that  time  to  the  period  of  the 
Present  erection  in  Lincoln's  Inn  no  such  roof  has  been  built, 
he  hall  is  lighted  bv  windows  at  the  side,  which  are  filled  with 
stained  glass  by  Willement.  They  are  adorned  by  the  armorial 
bearings  of  those  members  of  the  Inn  who  have  gained  great 
eminence  in  the  law  and  the  state.  Over  the  door  is  the  lar^ 
picture  by  Hogarth,  representing  St.  Paul  Before  Festus.  It  is 
much  better  seen  here  than  in  its  original  place,  over  the  Chan- 
cellor's chair  in  the  old  hall.  The  screen  at  the  south  end  of 
the  hall  will  be  filled  with  six  figures  of  distinguished  men,  once 
members  of  the  Inn ;  they  will  be  the  size  of  life,  and  will 
be  among  the  largest  figures  in  wood  extant. 

From  the  hall  you  enter  the  vestibule,  the  centre  part  of  which 
is  raised  and  forms  an  octagonal  lantern,  which  is  groined  with 
stone.  This  serves  as  an  ante-room  to  the  council  room  on  the 
east  side,  and  the  drawing-room  on  the  west  side.  These  rooms 
are  of  similar  dimensions,  viz.,  32  feet  long,  28  feet  Wide,  akid 
20  feet  in  height.  The  ceilings  are  of  stained  wood,  and  the 
walls  are  lined  with  oak  panelling  to  a  certain  height.  Above 
the  panellings  are  historical  portraits  of  eminent  members  of 
the  inn,  and  in  the   panellings  a  very  fine,  and  we  believe 

A  For  a  eoDfliM  and  intiMtiDg  aeeount  of  the  Hall,  s«  S  spMlmtii  ef 

tectare,  see  Oentlemaa'a  Mag.  Dec.  1845. 
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unique^  collection  of  engravings,  from  portraits  of  distitiguished 
lawyers  from  an  early  period  to  the  present  day. 

At  the  end  of  the  vestibule,  where  there  is  a  separate  entrance 
from  the  terrace,  is  the  library.  This  room  is  80  feet  long,  by 
40  feet  widcy  and  45  feet  in  height.  It  is  roofed  of  the  same 
material  as  the  hall,  but  of  quite  a  different  design.  In  the  side 
windows  and  oriels  at  either  end  of  the  room  are  the  armoriaf 
bearings  of  the  present  benchers.  The  bookcases  are  placed  at 
right  angles  to  the  wall,  so  as  to  form  separate  com jpartments  for 
reading.  There  is  space  for  about  40,000  volumes  5  and  we  are 
glad  to  find  that  the  Society  has  been  expending  considerable 
sums,  and  employing  much  time  and  labour  in  making  additions 
to  their  already  valuable  collection  of  books,^  and  before  many 
years  have  elapsed,  under  the  able  superintendance  of  the 
chairman  of  the  Library  Committee,  we  have  reason  to  think 
the  shelves  will  be  full.  From  the  vestibule  we  then  make  a 
''  facilis  descensus"  to  the  kitchen.  This  is  situate  under  the 
hallj  is  46  feet  square,  and  is  groined  with  stone.  The  groining, 
we  believe,  is  the  largest  piece  that  has  been  attenipted  for  three 
centuries.  The  kitchen  is  surrounded  by  countlfess  offices,  and 
there  are  cellars  capable  of  holding  sixty  pipes  of  wine. 

The  new  gateway  in  Lincoln's  Inn  Fields  has  been  much  cri- 
ticised, but  probably  from  a  misapprehension  of  its  real  object, 
which  is  merely  that  of  being  a  garden  entrance  to  the  Inn.  The 
principal  entrance  is  designed  to  be  made  on  the  opposite  side, 
m  the  court-yard  before  the  Vice-Chancellor's  Court;  but  this 
desi^  forms  part  of  a  projected  scheme  for  rebnilding  all  the  old 
portion  of  the  Inn  from  Stone  Buildings  to  New  Square,  making 
one  lar^e  Quadrangle,  with  the  chapel  and  old  hall  in  the  centre. 

On  the  oOth  October,  1845,  the  noble  structure  wad  opened 
for  the  use  of  the  members  of  the  Inn,  under  the  auspices  of 
her  Majesty,  and  '^  manv  lords  and  honourable  persons.  The 
Queen  was  accompanied  by  her  consort,  and  attended  by  the 
Lord  Chancellor,  the  Duke  of  Wellin^on,  Lords  Cottenham 
and  Campbell,  and  several  of  her  ministers;  and  on  her  en- 
trance was  received  by  the  benchers  in  the  vestibule  of  the 
hall,  and  afterwards  walked  up  the  centre  of  the  building, 
followed  by  the  dignitaries  of  state  by  whom  she  was  attended, 
and  the  benchers  of  the  Inn,  amid  the  enthusiastic  plaudits  of 
the  assembled  bar  who  were  habited  in  their  forensic  costume. 
Her  Majesty  then  passed  into  the  library  and  council-room,  and 

>  The  late  lamented  Judge  Stoiy  took  much  interest  in  this  matter,  and  corre- 
«K>nded  with  tte  henchen  upo^  ii  To  bk  exeeUent  m^ggettiont  and  assktance 
Lincoln's  Inn  owes  the  possession  of  an  admirable  collection  of  American  law 
books. 
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inscribed  her  name  in  the  books  of  the  Society,  as  did  aho  his 
Royal  Highness  Prince  Albert,  the  Duke  of  Wellington,  and 
the  rest  of  the  distinguished  individuals  in  her  suite.  Prince 
Albert  was  made  a  bencher  of  the  Inn.  In  the  library,  tbe 
following  address  was  presented  to  her  Majesty  by  the  treasurer, 
Mr.  Simpkinson : — 

"  To  the  Queen's  most  excellent  Majesty. 
'^  The  humble  Address  of  the  Treasurer  and  Masters  or  the  Bendb,  and 

the  Barristers  and  Fellows  of  the  Society  of  Lincoln's  Inn. 
'^  Most  Gracious  Sovereiffn, 

'^  We,  your  Majesty's  faithful  subjects  the  treasurer  and  masters  of 
the  Bench,  and  the  barristers  and  fellows  of  the  society  of  liucoWs 
Inn,  intreat  your  Majesty's  permission  humbly  to  testify  the  joy  and 
gratitude  inspired  by  your  august  presence. 

'^  The  edince  in  which  under  such  happy  auspices  we  are  for  the 
first  time  assembled  is  adorned  with  memorials  of  many  servants  ci 
the  Crown  eminent  for  their  talents,  their  learning,  and  their  intemty. 
To  the  services,  as  recorded  in  history,  of  these  ourdistingai8hea])rd- 
decessors  we  apoeal,  in  all  humility,  for  our  justification  in  asfttring 
to  receive  your  Majesty  beneath  this  roof.  ' 

"  Two  centuries  have  nearly  passed  away  since  the  Inns  of  Coart 
were  honoured  by  the  presence  of  the  reigning  Prince.  We  cannot, 
therefore,  but  feel  deeply  grateful  for  a  mark  so  conspicuous  of  your 
Majesty's  condescension,  and  of  your  gracious  regard  for  the  profes- 
sion of  the  law. 

"  It  is  our  eaiiiest  desire  to  deserve  this  proof  of  your  Majesty's 
favour  by  a  zealous  execution  of  the  trust  reposed  in  us  to  guard  and 
maintain  the  dignity  of  the  Bar  of  England. 

'^  In  our  endeavours  to  this  end  we  shall  but  follow  in  the  coarse 
which  it  has  been  your  Majesty's  royal  pleasure  to  pursue.  Signally 
has  your  Majesty  fostered  the  mdependence  of  the  ^ar  and  tbe  puri^ 
of  the  Bench,  by  distributing  the  honours  which  you  have  graciously 
bestowed  on  the  profession  among  the  members  of  all  parties  in  tbe 
state. 

"  Permit  us  also,  most  gracious  Sovereign,  to  offer  to  your  Ma- 
jesty our  sincere  congratulations-  on  the  great  amendments  of  the  law 
which  have  been  effected  since  your  Majesty's  accession  to  the  throne 
throughout  many  portions  of  your  vast  empire. 

"  Tne  pure  glory  of  these  labours  will  be  dear  to  your  Majesty's 
.  royal  heait,  for  it  arises  from  the  welfare  of  your  subjects. 

*^  That  your  Majesty  may  long  reign  over  a  loyal,  prosperotis,  and 
contented  people  is  our  devout  ana  fervent  prayer  to  Almighiy 
God."  .      r    / 

And  her  Majesty  was  graciously  pleased  to  return  the  follow- 
ing answer : — 
^'  I  receive  with  cordial  satis&ction  this  dutiful  address. 
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'*  My  beloved  Consort  and  I  have  accepted  with  pleasure  your  in- 
vitation ;  for  I  recognize  the  services  rendered  to  the  Crown  at  various 
r^riods  of  our  history  by  distinguished  members  of  this  Society ;  and 
gladly  testify  my  respect  for  Sie  profession  of  the  law,  by  which  I 
am  aided  in  administering  justice,  and  in  maintaining  the  prerogatives 
of  the  Crown  and  the  rights  of  my  people. 

''  I  congratulate  you  on  the  completion  of  this  noble  edifice ;  it  is 
worthy  of  the  memory  of  your  predecessors,  and  of  the  station  which 
you  occupy  in  connection  with  the  Bar  of  England. 

''  I  sincerely  hope  that  learning  long  may  nourish,  and  that  virtue 
and  talent  may  rise  to  eminence  within  these  walls." 

After  this  ceremony,  and  after  inspecting  the  various  portions 
of  the  building,  her  Majesty  and  the  guests  returned  to  the  hall, 
and  partook  of  a  dejeun6,  her  Majesty  occupying  the  throne 
of  state  on  the  dais  where  the  benchers  usually  dine.  The 
gallery  opposite  to  this  was  filled  with  ladies,  wives  and 
daughters  of  the  benchers.  The  scene  was  most  interesting  and 
enlivening,  and  will  not  soon  be  forgotten  by  those  who  were 
privileged  to  witness  it.  The  hall  was  filled  with  four  hundred 
members  of  the  bar,  ranged  along  tables  running  from  the 
central  table  occupied  by  the  Queen  and  her  court,  and  by  the 
benchers.  The  wigs  and  gowns  of  the  lawyers  contrasted 
strangely  but  pleasingly  with  the  gay  and  military  attire  of  the 
illustrious  guests.  When  the  health  of  her  Majesty  was  an- 
nounced by  the  treasurer,  the  whole  company  rose  in  cordial 
testimony  of  their  loyalty,  while  a  ray  of  light  streamed  through 
the  stained  window  at  the  top  of  the  hall  and  falling  upon  the 
person  of  the  Queen,  produced  a  pleasing  efiPect.  The  health  of 
tier  Majesty  was  followed  by  that  of  his  Royal  Highness,  the 
new  bencher,  who  acknowledged  the  compliment  by  wishing  con- 
tinued prosperity  to  that  ancient  and  honourable  Society.  Her 
Majesty,  on  the  conclusion  of  the  repast,  returned  to  the  council 
chamber,  conferred  the  honour  of  knighthood  on  the  treasurer, 
and  afterwards  returned  down  the  centre  of  the  hall,  attended  as 
before,  and  welcomed  with  parting  cheers  which  made  the  roof 
of  the  new  hall  resound  again. 

Such  was  the  conclusion  of  this  memorable  occasion  in  the 
annals  of  Lincoln's  Inn. 

The  benchers,  however,  felt  that  this  event  in  the  history  of 
the  Inn  would  be  incomplete  unless  the  hall  were  also  graced 
by  the  presence  of  the  dignitaries  of  the  law.  Accordingly  in  the 
ensuing  term,  they  invited  to  a  splendid  banquet  all  the  judges  of 
the  courts,  both  of  equity  and  law,  all  their  brethren  of  the  bench 
of  the  other  Inns  of  Court,  all  the  serjeants-at-law  and  doctors 
of  the  civil  law,  and  all  the  holders  of  judicial  offices. 
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In  cloging  this  itccountj  and  adding  our  humble  wishes  that 
the  members  of  Lincoln's  Inn  may  derive  every  advantage  from 
the  new  hall  and  library,  and  that  this  Inn  may  long  flourish  as 
an  honoured  Society,  we  venture  nevertheless  to  express  our 
hope  that  the  time  is  fast  approaching  when  the  halls  of  the 
Inns  of  Court  will  be  turned  to  nobler  and  more  useful  purposes 
than  those  merely  social  ones  to  which  at  present  their  use'  is 
confined,  and  wnich  we  certainly  highly  estmiate.  God  forbid 
tbey  should  ever  cease !  Nor  do  we  desire  that  masques  and 
revels  should  be  revived ;  but  we  do  feel  that  the  conception  of 
the  great  Cardinal  Wolsey/  of  a  legal  universityi  which  misht  be 
formed  by  an  association  of  the  four  Inns,  and  where  a  Higher 
tone  might  be  given  to  the  education  of  advocates,  is  now 
strongly  demanded  by  the  increasing  wants  of  the  age. 

This  feeling  seems  to  be  strongly  entertained  by  tne  benchers 
of  a  kindred  Inn,  the  Middle  Temple,  and  we  trust  the  efforts 
they  have  commenced  will  be  seconded  by  their  own  members 
and  by  the  other  Inns,  and  that  the  studies  of  the  Forensic 
Profession  will  be  elevated  and  enlarged.  A.  A,  F. 


Art.  v.— actions  AGAINST  JUSTICES  AND  OTHER 
PERSONS  FULFILLING  PUBLIC  DUTIES. 


Ik  the  seventh  year  of  the  reign  of  King  James  the  First  was 
passed  an  act  (7  Jas.  L  c.  5,  perpetuated  by  21  Jas.  I.  c.  12), 
''  For  ease  in  pleading  against  many  causetess  and  contentious 
suits  which  have  been,  and  daily  are,  commenced  and  prosecuted 
against  justices  of  peace,  mayors  or  bailiffs  of  cities  and  towns 
corporate,  head  boroughs,  portreves,  constables,  tithing-men, 
collectors  of  subsidies  and  fifteenths,  who,  for  due  execution 
of  their  office,  have  been  troubled  and  molested,  and  still  are 
like  to  be  troubled  and  molested,  by  evil-disposed  contentious 
persons,  to  their  great  charge  and  discouragement  in  doing  of 
their  offices/* 

That  act  enabled  such  parties,  being  defendants  in  any  action 
on  the  case  or  of  trespass  brought  against  them,  "  for  or  con- 
cerning any  matter,  cause  or  thing,  by  them  or  any  of  them 
done,  by  virtue  or  reason  of  their  or  any  of  their  office  or  offices," 

»  See  Lord  Campbell's  "  Lives  of  the  Chancellors."— Life  of  Wolsey. 
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to  plead  the  general  issue,  and  give  the  special  matter  in  evidence 
under  it;  ana  mulcted  the  plaintiff,  in  case  of  failure,  in  double 
costs. 

The  act  21  Jas.  L  c.  12,  enlarged  as  well  as  perpetuated  that 
of  7  Jas.  I.  c.  5.  It  brought  within  the  benefit  of  tne  earlier  act 
"  all  churchwardens,  and  all  persons  called  sworn  men,  execut- 
ing of  the  office  of  churchwardens,  and  all  overseers  of  the  poor, 
and  all  others  which,  in  their  aid  and  assistance  or  by  their  com- 
mandment, shall  do  anything  touching  or  concerning  bis  or  their 
office  or  offices/'  It  made  the  venue  Ipcal,  confining  it  within 
the  county  "  where  the  trespass  or  fact  shall  be  done  and  com- 
mitted," and  rendered  it  imperative  upon  the  jury  to  find  a  verdict 
of  "  not  guilty,"  irrespective  of  all  other  evidence,  if  the  plaintiff 
failed  to  prove  that  the  cause  of  action  arose  within  the  county 
m  which  the  suit  was  laid. 

The  primary  object  of  these,  the  first  enactments  on  this  subject, 
was,  or  at  least,  it  will  be  observed,  professed  to  be, the  protection  of 
public  officers  from  the  harass  and  great  charges  of  causeless  suits. 
This  is  expressly  declared  by  the  preamble  of  the  earlier  statute, 
and  the  nature  of  the  privileges  conferred  by  either  act  testily 
that  such  was  their  leadmg  intention.  In  fact,  all  suits  against 
public  officers  were  presumed  to  be  causeless,  and  the  first 
object  of  these  acts  was  consequently  to  discourage  them,  and 
epcourage  the  officer  to  the  fearless  discharge  of  his  duty.  In 
any  such  case  the  acts  say  to  the  defendant,  you  shall  have  none 
of  the  trouble,  anxiety,  or  cost  of  special  pleading ;  plead  the 

general  issue  at  once,  and  prepare  your  proofs  at  your  leisure 
efore  the  trial,  should  the  action  ever  progress  so  far.  Do  not 
be  discouraged  by  the  fear  of  such  suits.  If  the  plaintiff  fails  you 
shall  have  double  costs,  and,  to  save  you  from  the  necessity  and 
trouble  of  travelling  far  from  home,  the  plaintiff  shall  be  com- 
pelled to  sue  you  in  your  own  county. 

These  statutes,  and  all  others  similar^  worded,  have  indeed 
always  been  held  to  apply  to  cases  ot  acts  which,  although 
fltrictly  illegal,  have  nevertheless  been  perfonned  bon&  fide,  and 
on  some  reasonable  supposition  of  their  legality;  andin  all  these 
cases  the  liberty  of  pleading  the  general  issue  and  having  the 
venue  local  must  have  been  a  valuable  privilege,  though  the  rule 
giving  double  costs  to  a  successful  defendant  could,  of  course, 
only  apply  to  the  principal  case  of  an  absolutely  causeless  action. 
But  it  was  left  for  subsequent  statutes,  more  or  less  confined  in 
their  application,  to  l^islate  distinctly  and  specifically  for  the 
due  protection  of  justices  acting  bona  fide  and  on  a  reasonable 
conception  of  right  or  duty,  but  happening  in  form  or  in  mode 
of  procedure,  or  otherwise;  to  overstep  the  hiw. 
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To  meet  these  cases,  as  well  as  those  of  utterly  causeless  suits, 
were  introduced,  from  time  to  time,  t arious  statutory  proWsions 
respecting  limitations  of  actions,  notice  of  action,  andf  groondfiof 
action,  tender  of  amends,  and  payment  of  money  into  cooit, 
the  purpose  and  general  effect  of  which  are,  that,  in  the  cases 
to  which  they  severally  apply,  such  actions  must  be  brou^^bt 
within  some  certain  limited  penod  of  time  after  the  cause  of  acbon 
arises ;  that  the  writ  must  be  preceded  at  some  interval  by  a  no^ 
tice  that  the  suit  is  about  to  be  commenced,  including,  genemlly 
speaking,  a  statement  of  the  cause  of  action  (which,  in  some  in* 
Atam;es,  is  required  to  be  so  specific  and  clear  as  to  combine  the 
fulness  of -a  declaration  with  something  more  than  its  necessaiy 
perspicuity)  ;^  and  that  the  defendant  may  tender  amends,  or^  if 
ne  have  failed  to  do  so  before  the  suit  commences,  that  he  vasy 
then  pay  money  into  court,  leaving  the  plaintiff  to  proceed  at  his 
peril,  and  under  a  heavy  and  peculiar  liability,  in  ostost  casesi  as 
to  costs,  if  be  fail  in  procuring  a  verdict  for  more  than  the  sum 
tendered  or  paid  into  court 

This  was  the  state  of  things  at  the  time  of  the  passixig  into  all 
act  of  a  bill  brought  into  Parliament  by  the  present  Chief  Bareoiy 
then  Attorney-General,  in  the  session  of  1842. 

Thai  act  (5  &  6  Vict,  c*  97)  repealed  all  provisions  in  acts  com- 
monly called  public  local  and  personal,  or  local  andpersopal,  or 
in  any  acts  of  a  local  or  personal  nature,  giving  any  other  than 
the  usual  costs  between  party  and  party ;  allowing  such  usual 
costs  and  no  more.  It  repealed  all  similar  provisions  in  public 
acts  not  local  or  personal,  and  gave  costs  as  between  attorney 
and  client,  subject  to  ordinary  taxation.  It  destroyed  the  power 
of  pleading  the  general  issue,  and  giving  the  special  matter  ia 
evidence,  whenever  conferred  by  acts  commonly  called  public 
local  and  personal,  or  local  and  personal,  or  of  a  local  and  pei^- 
sonal  nature«  It  made  the  law  uniform  as  to  the  interval  Iq^^ 
which  outice  of  action  was  to  precede  the  action  itself,  ceouiriug^ 
it  to  be  one  calendar  month,  and  rendering  that,  period  SiUttiiQient 
in  all  cases;  and  it  fixed  the  limitation  of  time  within  whioh 
actions  must  be  brousht  for  things  done  in  pursuance  of  any  acts 
commonly  called  public  local  and  personal,  or  local  and  personal 
acts,  or  of  any  acts  of  a  local  and  personal  nature,  at  two  yeai^ 
from  the  accruing  of  the  cause  of  action,  or,  in  case  of  con- 
tinuing damage,  within  one  year  after  such  damage  shall  have 
ceased. 

This  act  remedies  many  defects,  and  suggests  the  necessity  of 
remedying  more. 

•  Sec  Gimbert  v.  Coynej,  M?CW.  &  You.  p.  480. 
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We  purpose  in  this  article  very  shortly  to  indicate  the  princi* 
pies  which  we  think  should  guide  the  framer  of  a  new  enactment, 
in  endeavouring,  as  nearly  as  may  be  practicable,  to  perfect  this 
branch  of  the  law  of  actions.  But  to  show  more  clearly  the  call 
fi>r  a  still  further  improvement,  and  to  illustrate  most  intelligibly 
the  bearing  of  those  principles  on  the  present  state  of  the  law,  it 
will  be  reqaisite  to  review  a  little  more  in  detail  the  pi*ogress  of 
enactment  upon  this  subject. 

The  intention  of  the  acts  of  James  the  First  was  to  encourage 
and  protect  persons  filling  public  offices,  in  their  duty  of  putting 
the  law  in  force  against  offenders  i  and  to  carry  that  intention 
out  the  more  completely,  we  find,  in  the  42nd  year  of  the  reign 
of  Greorge  III.,  an  act  passed  extending  the  protection  of  these 
acts  to  all  persons  having  public  employment,  and  being  by 
law  empowered  to  commit  persons  to  safe  custody. 

In  the  mean  time,  the  act  24  Geo.  II.  c.  44,  had  already  directly 
and  expressly  provided  for  the  better  protection  of  justices  of  the 
peace,  and  some  others,  against  actions,  not  absolutely  causeless, 
Dut  vexatious,  and  ^'  brought  against  diem  for,  or  by  reason  of, 
small  and  involuntary  errors  in  their  proceedings.'  That  act 
introduced,  for  the  first  time  in  any  general  enactment,  and  at 
once,  all  the  provisions  to  which  we  have  already  alluded,  re- 
garding limitation,  and  notice  of  action,  tender  of  amends,  and 
payment  of  money  into  court.  The  Umitation  was  fixed  at  six 
months  after  the  act  committed ;  the  notice  was  to  be  served  one 
calendar  month  before  the  commencement  of  the  action,  and 
was  to  contain  an  explicit  statement  of  the  cause  of  action,  to 
which  the  plaintiff  was  to  be  confined  in  his  evidence  at  the 
trial ;  tender  of  amends,  if  not  accepted,  might  be  pleaded  in 
bar;  or,  by  leave  of  the  court,  mone^  might  be  paid  in.  The 
act  also  contained  a  provision,  not  smce  repeated  (we  beUeve), 
for  the  protection  of  the  subject  against  any  wilful  abuse  by 
such  justices,  by  which  the  plaintiff  was  entitled  to  double  costs, 
on  the  judge  certifying,  in  open  court,  on  the  back  of  the  record 
that  the  injury  had  been  wimil  and  malicious. 

The  acts  which  we  have  now  reviewed,  as  to  the  cases  which 
they  contemplate,  constitute  the  law  up  to  the  time  of  the  Chief 
Baron's  Act 

But  the  common  law  jurisdiction  and  duties  of  magistrates 
and  other  public  officers  have  been  continually,  fi^om  the  time  of 
James  I.,  and  still  are,  almost  every  session  extended,  by  public 
and  by  local  and  personal  acts  to  the  cognizance  of  new  sta- 
tutory offences ;  and,  for  the  better  protection  of  such  public 
officers,  it  has  been  almost  invariably  the  custom  to  insert,  in 
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each  bill  thus  adding  to  their  duties^  protective  clauaea,  extending 
to  them,  in  the  discharge  of  those  duties^  the  privileges  we  have 
already  enumerated,  or  some  of  them  more  or  leas  modified  in 
their  details.  In  a  great  many  of  those  acts  the  punishment  for 
the  offences  which  they  contemplate  is  in  the  shape  of  a  penalty, 
to  be  sued  for  before  justices ;  and  here  the  informer  often  shares 
with  the  magistrate  m  these  especial  privileges  of  defence.  In 
some  cases,  as,  particularly  of  late,  in  railway  acts,  clauses  have 
been  most  improperly  introduced,  whose  eflfect  has  been  to  in^ 
dude  within  the  protection  which  they  afford,  parties  fiilfillii^ 
no  public  duties,  out,  on  the  contrary,  enjoying  peculiar  privi- 
leges, and  possessing  extraordinary  power  and  resources,  and,  in 
the  exercise  of  such  privileges,  rendering  themselves  obnoxious 
to  actions  at  law. 

As  we  wish  to  make  this  article  as  concise  and  readable  as 
possible,  we  shall  refrain  from  any  attempt  to  enumerate  the 
statutes  in  question,  and  shall  content  ourselves  with  referring 
the  reader  to  the  different  titles  which  these  privileges  will  sug- 
gest in  Mr.  Crabbe's  useful  digest  of  the  statutes,  and  by  saying, 
that  in  addition  to  such  acts  mi^ht  be  named  an  immense  num- 
ber of  private  acts,  such  as  pavmg  and  lighting  acts,  and  very 
many  others  affecting  local  management.  The  evils  which  mi^fat 
reasonably  be  expected  to  result  from  such  piecemeal  legislation 
may  be  easily  surmised.  The  fact  is  that  the  protective  sections 
of  these  different  and  numerous  acts  differ  from  one  another  in 
phraseology  in  every  variety  of  way.  They  carfy  with  them 
conclusive  evidence  of  the  mode  of  their  enactment ;  framed,  as  ~ 
they  have  been,  on  no  one  model,  and  more  or  less  specific  or 
loose,  as  the  draughtsman  who  penned  them  happenea  to  be  of 
careless  or  exact  habits  of  mind. 

We  will  look,  as  an  instance,  at  the  phraseology  of  two  or 
three  acts  (taken  at  random),  in  that  part  of  them  which  deter- 
mines the  cases  to  which  the  protection  they  afford  is  meant  to 
extend. 

The  act  1  Anne,  stat.  1,  c.  18,  concerning  the  repairs  of  bridges 
and  other  matters  (s.  7),  extends  the  privileges  of  the  general 
issue  and  double  costs  to  the  defendant  in  any  action  commenced 
or  prosecuted  against  any  person  by  this  act  authorized  to  put  the 
same  in  execution. 

The  act  7  Geo.  I.  stat.  1,  c.  12,  prohibiting  the  use  of  cloth  but- 
tons and  button  holes,  gives  the  privileges  of  the  general  issue 
and  treble  costs  to  defendants  in  any  action  '^  commenced  or 
prosecuted  against  any  person  or  persons  so  sued  or  prosecuted  as 
aforesaid,"  while,  strange  to  say,  there  is  no  antecedent  to  thift 
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relative  definition,  to  be  found  in  the  act.  No  mention  is  any- 
where else  made  of  actions  against  any  parties,  but  only  of  pro- 
9^cutums  against  offenders  for  penalties.  This  relative  clause 
was  evidently  meant  to  have  been  connected  with  some  antece- 
dent definition  of  the  parties  to  be  thus  protected  in  the  execu- 
tion of  the  act  itself  against  supposed  offenders.  But  that  ante- 
cedent, the  carelessness  of  the  draftsman  has  failed  to  sup- 
ply. How  different  is  the  wording  of  the  114th  section  of  the 
Excise  Duties'  Act,  7  &  8  Geo.  4,  c,  63. 

^*  And  be  it  further  enacted,  that  no  writ,  summons,  or  process, 
shall  be  sued  out  against,  or  served  upon,  nor  shall  any  action  be 
brought,  raised,  or  prosecuted,  against  any  officer  of^  excise,  or 
any  person  employed  in  the  revenue  of  excise,  or  any  person 
acting  in  the  aid  or  assistance  of  any  such  officer  or  person  so 
employed  as  aforesaid,  for  anything  done  in  pursuance  of  this 
act,  or  any  other  act  or  acts  of  parliament,  relating  to  the  revenue 
of  excise,  until  fee." 

Again,  the  Metropolitan  Police  Act,  2  4:  3  Vict.  c.  71,  (s.  63,) 
extends  the  protection  it  affords  to  defendants  in  any  action  or 
*'  other  proceeding  of  what  nature  soever^*  brought  against  any 
person  for  "anything  done,  or  omitted  to  he  done,  in  pursuance 
of  this  act,  or  in  the  execution  of  the  powers  or  authorities 
under  this  act." 

To  come  to  notices  of  action.  Some  statutes  we  find  speak 
of  notice  being  given  of  the  writ  or  action ;  others  distinctly 
enact  the  necessity  of  a  written  notice  of  the  cause  of  such 
action ;  many  detail  somewhat  specifically  what  shall  be  the 
contents  of  such  notice ;  and  many  more  add  a  positive  enact- 
ment binding  the  plaintiff,  in  his  evidence  at  tne  trial,  to  the 
cause  of  action  as  stated  in  his  notice. 

And  yet  the  intention  of  every  act  must  clearly  be  one  and 
the  same,  viz.  that  the  defendant  should  be  apprised,  a  reasona- 
ble time  before  the  commencement  of  the  action  itself,  that  an 
action  is  about  to  be  brought  against  him  for  certain  acts  of  his^ 
in  order  that  he  may  make  use  of  that  time  in  reviewing  and 
advising  upon  bis  conduct,  and  have  the  opportunity,  if  he 
should  think  fit,  of  tendering  amends  instead  of  going  into 
court. 

Again,  some  statutes  speak  of  ''  months"  notice  or  limitation, 
while  otliers  use  the  phrase  of  '*  calendar  months."  We  have 
been  surprised,  by  the  bye,  in  never  meeting  with  the  remark, 
which  appears  to  us,  nevertheless,  a  very  natural  one,  and  unan- 
swerable ;  that  the  phrase  "  calendar  months"  is,  strictly  speak- 
ing, nonsense,  except  where  you  date  from  the  commencement 
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of  any  given  calendar  month.  Three  calendar  months  from  the 
beginning  of  the  Ist  day  of  January  will  bring  us  to  the  begin- 
ning of  the  1st  day  of  April ;  for  such  period  will  consist  of  the 
three  calendar  months  of  January,  February,  and  March.  Bot 
what  is  the  meaning  of  three  calendar  months  from  any  other 
given  day  in  January^  say  the  15th?  There  are  12  calendar 
months,  of  different  durations,  in  the  year,  but  there  is  no  such 
measure  of  time  as  ''  a  calendar  month."  The  meaning  of  such 
phrases  is  tolerably  evident.  By  three  calendar  months  from 
the  15th  of  January  we  should  understand,  doubtlessly,  the 
same  day  in  the  third  month  from  January,  that  is  to  say,  the 
15th  of  April.  But  it  is  not  the  less  true  that  such  inaccnrate 
phraseology  should  be  avoided  as  far  as  possible. 

Every  pleader  knows  the  difficulties  which  frequently  beset 
him  in  deciding  upon  the  construction  of  these  acts,  with  refer- 
ence to  questions  of  pleading,  such  as  whether  it  be  necessary, 
under  a  given  act,  to  plead  a  tender,  or  whether  it  may  not  be 
given  in  evidence  under  the  general  issue ;  and  so  forth.  And 
m  these  provisions  the  wording  of  the  acts  is  as  variable  as  in 
the  other  cases  to  which  we  have  before  referred. 

Such  inconsistencies  in  the  phraseology  of  different  statutory 
provisions,  precisely  in  pari  materidy  and  intending,  there  is  every 
reason  to  suppose,  precisely  the  same  enactment,  and  most 
assuredly  not  passed  with  the  remotest  idea  of  creating  differ- 
ence in  those  respects,  produce  a  double  evil ;  first,  in  raising 
doubts  and  difficulties  in  the  way  of  both  parties  to  an  action, 
and  in  enabling  one  or  other  of  those  parties,  probably  the  least 
in  the  right  of  the  two,  to  force  upon  the  other  the  trial  and  de- 
cision of  the  question  of  right  between  them,  upon  a  point  of 
form  or  technical  construction  ;  and  secondly,  in  preventing  the 
settlement  of  those  difficulties,  in  course  of  time,  oy  the  effect  of 
authority,  by  rendering  a  decision  upon  any  one  act  compara  • 
ttvely  powerless  as  a  quietus  to  doubts  upon  any  other. 

These  imperfections  in  the  present  state  of  the  law  seem  to 
point  clearly  to  one  great  principle  to  be  observed  in  endeavonr- 
mg  to  remedy  them ;  that  is,  to  the  principle  of  ukipormitt  op 
DICTION,  wherever  the  purpose  of  each  enactment  is,  or  ought 
to  be,  the  same. 

And  this  principle  again  suggests  two  important  questions — 
first,  in  what  cases  are  the  very  numerous  protective  enactments 
under  consideration  the  same  in  object,  and  secondly,  in  what 
cases  ought  they  to  be  made  so  where  they  now  differ  ? 

A  review  of  the  acts  will  show  that  they  are  even  more  di- 
versified in  intention,  and  in  the  amount  and  nature  of  the  pro- 
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tection  which  they  actoally  hold  out,  than  in  phraseology,  where 
the  intention  is  the  same.  We  will  at  once  give  a  few  instances 
of  this  diversity  as  examples,  but  as  examples  merely,  for  to 
attempt- to  exhaust  their  number  would  lead  us  beyond  all  rea« 
sonable  limits.  To  save  space  we  will  refer  to  the  acts  only  by 
the  reign,  year,  and  chapter.^ 

The  act  of  1  Anne,  st.  1,  c.  18,  (s.  7,)  gives  the  privileges  of 
the  general  issue,  and  double  costs. 

8  Anne,  c.  19,  (s.  8,)  gives  the  general  issue  and  full  costs. 
20  Ch«  II.  c.  7,  (8.  8,)  makes  the  venue  local,  and  gives  the 

general  issue,  and  treble  costs. 

22  Geo.  II.  c.  46,  (s.  33,)  enacts  a  limitation  of  six  calendar 
months,  giving  also  a  local  venue,  the  general  issue,  and  treble 
costs. 

12 Geo.  II.  c.  26,  (s.  23,)  makes  the  limitation  ''the  end  of 
the  next  term,"  adding  local  venue,  general  issue,  and  treble 
costs. 

55  Geo.  III.  c.  194,  (s.  30,)  institutes  a  limitation  of  six  calen- 
dar months  after  the  ftict,  or,  in  case  of  continuing  damage,  after 
the  ceasing  of  that  damage,  gives  a  local  venue,  the  general 
issue,  and  double  costs,  and  enacts  that  the  jury  shall  find  for 
ihe  defendant,  if  the  action  shall  have  been  brought  before 
21  days'  notice  shall  have  been  given,  or  (if?)  sufficient  satisfac- 
tion  (shall  have  been  ?)  made  or  tendered,  as  aforesaid."  There 
bdng  nothing,  by  the  bye,  ''  aforesaid"  on  this  matter  in  the 
act,  and  the  latter  part  of  the  section  being  manifestly,  in  other 
respects,  very  ambiguous. 

The  limitation  appointed  by  4  Geo.  III.  c,  37|  (s.  30,)  is  12 
calendar  months. 

38  Geo.  III.  c.^5,  (s.  11,)  requires  a  ten  days'  notice. 

9  Geo.  IV.  c.  61,  (s.  30,)  gives  a  limitation  of  three  calendar 
months,  and  the  general  issue,  and  nothing  more. 

7  &  8  Geo.  I V.  c.  29,  in  addition  to  provisions  on  all  the 
uaaal  heads,  has  a  section  (s.  75)  depriving  a  successful  plaintiff 
of  any  costs,  unless  the  judge  certifies  his  approbation  both  of 
ihe  action  and  of  the  verdict. 

1  &  2  Wm.  IV.  c.  76,  (ss.  88  &  89,)  does  not  include  in  its 
list  of  privileges  the  general  issue. 

5  &  6  Wm.  IV .  c.  63,  (s.  39,)  allows  the  deiiendant "  his  costo." 

The  companies*  clauses,  lands  clauses,  and  railways  ckuaes 
c(»isolidation  acts  of  last  session  (8  &  9  Vict,  cc,  16, 18,  and  20) 

>  We  do  not  undertake  to  say  that  one  or  two  of  these  acts  may  not  have 
been  repealed  by  subsequent  statutes.  They  have  been  merely  taken  at  random 
as  examples. 
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give  only  the  privileges  of  tender  of  amends  and  payment  of 
money  into  court. 

Much  has  been  already  effected  by  the  Chief  Karon's  act,  as 
we  have  already  seen^  to  remove  these  differences ;  but  much 
remains  to  be  done,  should  it  be  thought  necessary  or  advisable 
to  assimilate  all  our  enactments  in  these  respects. 

The  period  of  limitation  is  not  made  uniform  by  that  act, 
except  when  imposed  by  local  or  personal  statutes ;  and  the 
examples  we  have  just  given  will  sufficiently  show  how  the  acts 
vary^  in  almost  every  possible  way,  in  the  manner  in  which  they 
severally  combine  more  or  fewer  of  the  protective  provisions 
which  we  have  been  considerin^y  and  in  the  details  of  those 
provisions;  whilst  witli  these  differences  the  act  of  the  Chief 
Baron  does  not  in  any  way  intermeddle. 

Supposing,  even  for  the  sake  of  argument,  a  call  for  such  dis- 
tinctions, there  are,  nevertheless,  evils  consequent  upon  them, 
which  are  proved  by  experience,  and  cannot  be  doubted. 

It  is,  for  instance,  frequently  a  very  difficult  matter  for  a  plain- 
tiff to  discover  whether  a  magistrate,,  in  committing  the  acts  of 
which  be  deems  he  has  a  right  to  complain,  was  acting  in  pur<' 
suance  of  his  common  law  authority,  or  under  the  provisioas  of 
some,  and  if  so,  of  what,  act  of  parliament.  It  may  be  necessary 
to  hunt  through  the  statute  book  to  discover  the  eidsience  of 
some  statute  under  which  the  magistrate  may  be  supposed  to 
have  acted,  and  whose  protection  he  may  consequently  be  enti^ 
tied  to  claim.  And,  even  then,  it  may  ultimately  be  a  question 
of  doubt,  (on  which  the  cause  may  be  made  to  hang  as  against  the 
plaintiff,)  whether  that  act  of  the  common  law  was  his  real  au- 
thority ;  and,  consequently,  whether  he  was  entitled,  in  the  action^ 
to  the  privileges  afforded  by  such  special  statute,  or  to  tiiose 
held  out  by  the  general  acts  relating  to  justicee,  &c.  of  Jac  I. 
and  Geo.  II. 

In  his  turn  the  defendant  may  be  put  to  great  difficultiea,  in 
his  pleading  and  evidence,  from  en  uncertainty  as  to  what  am 
his  legitimate  privileges. 

But  we  venture  to  say,  that  no  one  will  be  found  deiiberatriy 
to  assert  the  necessity  of  any  distinctions  at  all  in  the  amount 
or  nature  of  the  protection  which  ought  to  be  affi>rded  in  almost 
all,  if  not  in  all,  the  various  cases  contemplated  by  the  acts  at 
present  in  force. 

The  privileged  class  is,  in  almost  every  case,  as  we  have 
already  said,  precisely  the  same.  Magistrates  and  other  public 
officers  having  the  duty  thrown  upon  them  of  putting  certain 
enactments  in  execution  in  certain  cases,  their  position  as  public 
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officers,  for  the  purposes  of  such  enactments  at  least,  and,  as  such, 
having  duties  often  I'equiring  a  nice  discretion,  and  even  a  criti- 
c»l  knowledge  of  law,  for  their  discharge,  has  always  been  con- 
sidered to  entitle  them  to  a  protection  in  courts  of  law,  so  fttr  as 
it  could  be  afforded  without  infringing  upon  the  rights  of  other 
peraons,  to  which  ordinary  parties  to  an  action  could  have  no 
ciaim«  The  fact  of  the  duty  not  being  always  precisely  the 
same^  of  it  consisting  sometimes  in  committing  to  safe  custody, 
and  at  others,  in  inflicting  a  pecuniary  penalty ;  and  the  fact  of 
the  offences,  of  which  such  duty  imposes  the  cognizance,  dif* 
fering  in  one  case  from  those  in  another,  constitute  no  good 
reason  for  the  distinctions  in  privilege,  which  have  hitherto  ob- 
tained ;  the  true  reason  for  the  privilege  being  in  each  case  ex- 
actly the  same,  viz.,  the  imposition  upon  the  party  of  duties 
nice  and  difficult  in  their  due  discharge.  The  object  of  such 
privileges,  equally  with  the  reasons  for  them,  must  be  similar  in 
every  case,  viz.  to  provide  against  the  discouragement  of  per- 
sons in  the  performance  of  onerous  public  duties ;  to  secure 
them,  as  far  as  possible,  from  all  annoyance  and  pecuniary  loss 
in  the  discharge  of  those  duties ;  and  to  afford  them  as  easy  an 
escape  from  the  consequences  of  unintentional  error,  as  may  be 
consistent  with  the  rights  of  the  complaining  parties. 

These  objects  ought  to  lead  the  legislature,  in  each  case,  to 
the  enactment  of  the  same  provisions — of  such  provisions  as 
would  best  cany  out  the  common  objects.  And  such  being  the 
ease,  this  is  perhaps  the  most  serious  and  radical  defect  in  the 
present  state  of  the  law,  that  every  act  which  does  not  conform 
to  the  model  which  such  considerations  would  lead  us  to,  (and 
no  act  perhaps  will  be  found  to  be  perfect  in  this  respect,  while 
the  great  majority  are  grossly  faulty,)  is  a  bad  and  imperfect 
enactment,  and  unjust  to  one  or  other  of  the  parties  concerned. 

The  last  of  the  objects  which  we  have  suggested  appears  in- 
deed not  to  have  been  at  all  contemplated  in  any  of  the  earlier 
statutes  ;  nor  do  the  majority  of  the  acts  show  any  consistent 
foUowbg  out  of  such  purposes.  Generally  speaking,  each  has 
been  drawn  without  attention  to  precedent,  without  the  desire  of 
uniformity,  and  under  the  guidance  merely  of  the  crude  notions 
and  hasty  wishes  of  the  persons  w]^o  have  happened  to  be  their 
Iramers. 

In  some  few  cases,  indeed,  other  parties  than  those  fulfilling 
public  duties  are  protected,  but,  we  do  not  hesitate  to  say,  with- 
out sufficient  grounds.  A  strong  case  ought  to  be  shown  to  jus- 
ti^  investing  any  given  class  of  parties  to  actions  with  peculiar 
pnvileges ;  that  case  is,  we  think,  cleariy  made  out  in  favour  of 
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a  class  rendered  peculiarly  liable  to  proceedingB  at  law  by  tbeir 
compulsory  performaDce  of  difficult  dutiesy  but  in  &TOttr  of  that 
class  alone.  And  if  the  parties  to  be  protected  be  all  iaoluded 
in  the  class  we  have  been  considering,  the  requirements  of  eaeh 
case  must,  aa  we  have  seen,  be  the  same,  and  the  enactments 
may,  therefore,  safely  and  advanti^eously  be  rendered  uniform. 

We  are  thus  brought  to  an  easy  remedy  for  present  imper* 
fections.  We  have  established  the  desiralxlity  of  VHivomant 
OF  DICTION,  and  we  have  also  arrived  at  the  conclusion  that 
UNIFORMITY  OF  BK ACTMBNT  is  equally  called  for.  How  am 
these  objects  be  most  easily  achieved,  and  the  law  rendered  at 
once  clear,  simple,  and  self-consistent  ?  The  answer  is  obvioiis* 
By  repealing  all  previous  enactments  on  the  subject  matter,  in- 
cluding the  partially  reforming  act  of  the  Chief  Baton,  and 
passing  a  single  act,  retaining  all  the  privileges  which  can  be 
supported  by  principle,  in  such  modifications  of  them  as  have 
proved  most  just  and  beneficial,  framing  such  act  as  carefully  as 
possible  in  point  of  diction,  and  with  reference  to  the  most  ap* 
proved  precedents. 

This  suggestion  nearly  briugs  us  to  a  close,  for,  with  the  ex*- 

Eerience  which  we  have  by  this  time  had,  there  will,  we  appre>- 
end,  be  but  little  difierence  of  opinion,  in  deciding  upon  die 
principles  which  ought  to  guide  the  legislature  in  determining 
upon  the  privileges  which  such  an  act  ought  to  confer.  The 
extent  of  those  privileges,  as,  for  instance,  the  best  length  of 
limitation  or  notice,  the  amount  of  particularity  which  oughtto 
characterise  such  notice,  and  similar  (questions,  are  matters  of 
detail  rather  than  of  principle,  with  winch  we  do  not  purpose  at 
present  to  deal. 

Without,  therefore,  further  arguing,  or  dwelling  upon  these 
matters,  we  will  venture  very  shortly  to  suggest  what  should,  ia 
our  opinion,  be  tite  leading  provisions  of  such  an  act. 

And  first,  the  act  should,  for  tl^e  reasons  we  have  abeaify 
given,  extend  all  its  privileges  alike  to  all  persons  fulfilling  pub*> . 
6c  duties,  however  imposed,  and  to  no  others ;  and  its  protec- 
tion should  be  extended  to  all  cases  of  bon&  fide  conduct,  hov**^ 
ever  clearly  ill^al. 

There  should  oe  one  uniform  period  of  limitation,  shorter  than 
that  which  applies  to  ordinAy  actions ;  of  that  duration  which 
would  best  achieve  the  object  of  relieving  parties  in  the  per- 
formance of  public  duties  from  the  harass  and  annoyance  of 
impending  actions  as  early  as  possible,  so  as  at  the  same  time  to 
give  any  person,  deeming  himself  aggrieved,  a  feir  time  and 
sufficient  opportunity  to  advise  and  determine  upon  his  own 
course  of  action,  and  make  arrangements  to  carry  it  out. 
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The  act  of  1842  only  eflfectcd  this  uniformity  "with  respect  to 
the  provisions  of  local  or  personal  acts.  But  there  is  obTiously 
no  reason  in  ibis  distinction  between  such  acts  and  those  of  a 
public  nature,  with  reference  to  such  provisions. 

Notice  of  action  should  precede  the  action  itself,  at  such  an 
interval  as  would  enable  the  public  officer  to  advise  on  his  -case 
and  defend  or  not  as  he  thought  right.  It  should  specify  the 
caose  of  action  distinctly  enough  to  identify  it  to  the  defendant,' 
but  the  plaintiff  should  not,  further  than  might  be  necessary  for 
such  a  purpose,  be  embarrassed  by  the  niceties  of  pleading 
wJhich  are  required  in  declarations.  By  the  cause  of  action,  so 
stated^  the  plaintiff  should,  of  course,  be  bound  in  his  evidence 
at,  the  trial. 

The  Chief  Baron*s  act  only  renclered  the  length  of  notice 
uniform,  without  adverting  to  its  contents. 

The  venue  should  not  be  necessarily  local.  It  might,  as  in  the 
case  of  an  unpopular  officer,  be  adverse  to  the  defendant.  Per- 
baps  the  best  regulation  would  be,  that  the  venue  should  be 
transitory,  the  defendant  being  entitled  to  remove  it  should  he 
tUnk  fit.  This  privilege  would  meet  all  the  objects  of  the  usual 
regulation  in  these  cases,  which  are  not,  however,  by  any  means 
of  the  importance  which  they  once  possessed.  Formerly  a  trial 
QUt  of  his  county  involved  a  very  great  increase  of  trouble  and 
«q)ense  to  the  defendant.  Increased  facilities  of  locomotion, 
aM.  the  arrangements  of  the  courts,  now  render  a  trial  fVom  the 
country,  at  Westminster,  as  easy,  and  often  as  little  expensive,  as 
cme  in  the  county  itself  Of  course  either  party  should  have  the 
opportunity  of  removing  the  venue  from  any  place  on  the  ground 
of  prejudice  to  a  fair  trial. 

The  power  of  pleading  the  general  issue  and  giving  the  special 
matter  in  evidence  was  abolished  by  the  enactment  of  1842 
wherever  conferred  by  local  or  personal  acts.  It  is  an  important 
qnestion  whether,  regard  being  had  to  the  efficiency  of  other 
prhrilegea,  and  to  the  present  state  of  the  system  and  rules  of 
pleading,  this  power  should  not  be  taken  away  in  all  cases. 
Here,  and  here  alone,  we  expect  much  contrariety  of  opinion. 
We  ourselves  entertain  a  very  strong  opinion  in  favour  of  abo- 
lishing this  privilege  altogether.  But  whatever  be  the  ti\ie 
theory,  we  fear  that  practically  the  prejudices  of  our  legislators, 
well  or  ill  founded,  in  favour  of  the  privilege,  are  too  strong  to 
make  a  change  in  this  respect  at  all  probable  at  present.  How- 
ever, all  that  we  have  proposed  to  ourselves  to  demonstrate  here 
ia  the  desirability  of  a  uniform  enactment,  and  we  therefore  leave 
.this  question  for  the  present. 
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Tender  of  amends  should  certainly  be  allowed,  for  the  pro- 
tection of  public  officers  falling  into  errors  in  the  administra- 
tion of  their  duties,  against  contentious  plaintiffs. 

Payment  of  money  into  court  should  be  allowed  for  similar 
reasons,  and  without  the  leave  of  the  court,  which  is  nothing 
more  than  an  expensive  form. 

Finally  as  to  costs.  The  Chief  Baron's  act  repealed  all  sta- 
tutory provisions  whatever  giving  double  or  treble  costs,  and  for 
obvious  and  indisputable  reasons.  A  plaintiff  should  not  be  bullied 
out  of  a  court  of  law  from  a  fear  of  the  ruinous  consequences  of 
a  failure,  which  might  occur  to  a  cause  however  just.  And  be- 
sides, the  other  protective  provisions  are  quite  sufficient  to  deter 
any  man  from  recklessly  harassing  public  officers  with  actions. 
But  the  law  is  still  unsatisfactory;  for  the  act  we  have  just  re- 
ferred to  draws  a  distinction  again  between  the  cases  of  persons 
fulfilling  duties  imposed  by  public  acts,  and  of  those  acting  under 
acts  of  a  local  or  personal  nature,  allowing  in  the  former  case 
the  usual  costs  as  between  part)[  and  party,  and  in  the  latter  full 
costs  as  between  attorney  and  client.  In  each  case  duties  beinr 
equally  to  be  performed,  the  parties  should  equally  be  indemnified 
from  all  the  expenses  of  a  successful  defence;  anything  less 
would  be  an  injustice,  and  this  of  course  could  only  be  emcted 
by  giving  costs  as  between  attorney  and  client. 

The  act  of  24  Geo.  11.  c.  44,  as  we  have  seen,  gave  double 
costs  to  a  plaintiff  whenever  the  judge  certified  that  the  injury 
was,  in  his  opinion,  wilfiil  and  maUcious.  The  bill  whicn  we 
have  been  suggesting  would  have  for  its  object  the  proper  pro* 
tection  of  defendants  in  the  actions  to  which  it  would  extend ; 
but  it  might  not  be  in  any  way  unadvisable,  at  the  same  time, 
to  take  a  hint  from  the  general  enactment  of  Geo.  II.  and 
provide  ^fall  indemnity  for  what  might  often  be  the  very  heavy 
costs  of  such  an  action  for  a  successful  plaintiff,  ultra  the 
damages  which  the  jury  might  choose  to  give  him.  The  truth 
is,  that'in  many  cases,  important  to  the  parties  concerned,  but 
in  which  heavy  damages  would  not  be  likely  to  be  awarded  to 
them,  should  they  even  be  successful  as  plaintiffs,  the  actual 
damages  they  would  receive  would  barely  cover  the  difference 
between  their  actual  expenses  and  the  taxed  costs,  for  which  the 
master  would  give  them  a  right  to  reimbursement  from  the  de- 
fendant. This  is  undoubtedly  a  great  discouragement  to  an^  but 
the  wealthy  to  become  plaintiffs  in  such  actions,  and  practically 
throws,  in  many  cases,  an  unfair  and  arbitrary  power  into  the 
hands  of  public  officers.  And  it  seems  to  us  that  it  would  be 
an  act  of  bare  justice  merely  to  provide  that,  in  case  of  any  wiK 
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ful  abuse  of  power,  the  paiiy  injured  should  be  enabled  to  try 
the  question  with  a  full  assurance  that  if  be  should  succeed  in 
satisfying  a  jury  of  the  truth  of  his  case,  he  should  not  be  a  loser 
by  such  a  meritorious  endeavour  to  obtain  justice  from  the  law 
of  the  land. 

We  had  almost  forgotten  to  refer  to  a  provision,  introduced  by 
some  of  these  acts,  viz*  that  a  plaintiff,  even  if  he  obtain  a  ver- 
dict, should  not  be  entitled  to  costs  unless  the  judge  should  at 
the  time  certify  his  approbation  both  of  the  action  and  of  tlM 
verdict.  A  conclusive  objection  to  such  a  propositioo  may  easily 
be  given.  Whichever  be  the  best  tribunal  to  submit  such  question 
to^  a  judge,  or  a  jury  under  such  judge's  direction,  it  is  most  pat 
pable  that  nothing  could  be  more  unfair  than  to  subject  either 
party  to  a  double  tribunal  as  against  him  and  him  alone.  Let 
the  question  raised  1)etween  the  parties  be  fairly  brought  before, 
and  decided  upon  by,  the  most  competent  tribunal;  but, when  that 
tribunal  has  decided  upon  the  rights  of  the  conflicting  parties, 
do  not  render  it  still  incumbent  on  the  suocessAil  party  to  obtain 
the  positive  and  expressed  approbation  of  another  tribunal,  not 
only  of  the  conclusion  which  the  first  has  arrived  at,  but  also 
of  the  conduct  of  the  party  himself  in  bringing  such  action. 
Practically  the  effect  is  obvious :  to  throw  a  difficulty  in  the  way 
of  parties  justly  entitled  to  complain  of  injuries  from  persons  in 
authority,  and  to  invest  such  persons  with  an  arbitrary  and  irre- 
sponsible power. 

We  should  say,  in  conclusion,  that  our  proposition  of  one  uni- 
form enactment  is  only  intended  to  apply  to  this  country.  There 
are  cases,  limited  in  number,  of  actions  which  may  be  brought 
against  public  officers  acting  'm  our  foreign  possessions.  They 
lure  not  in  sudi  numbers  as  to  call  loudly  for  legislative  ior 
terference ;  and  it  would  needlessly  embarrass  our  task  to  aU 
tempt  to  mould  one  general  enactment  into  such  a  shape  as  to 
suit  alike  cases  occurring  in  this  country  and  abroad.  If  an 
enactment  is  wanted  for  such  cases,  it  should  be  a  separate  one. 

Such  of  our  readers  as  agree  with  us  in  the  opinion,  that  the 
branch  of  law  which  we  have  been  considering  reauires  improve- 
ment, will  be  glad  to  hear,  if  they  are  not  alreadly  aware  of  it, 
that  the  subject  has  been  already  taken  up  by  the  Law  Amend- 
ment Society,  a  society  whose  existence  and  the  nature  of  whose 
objects  is  daily  becoming  more  widely  known,  and  its  actual 
and  possible  utility  more  fiilly  appreciated. 

We  undertand  thati  according  to  the  usual  course  of  business 
of  that  body,  the  subject  has  beeu  referred^  in  the  shape  of  a 
Question,  to  a  committee  (the  common  law  committee),  and  that 
they  have  already  given  an  answer  to  that  question,  a  report. 
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which  ghres  their  sanction  to  the  principle  of  uniformity  of 
enactment. 

That  report,  we  believe,  now  stands  for  the  discussion  and 
yerdict  of  the  society  itself.  We  cannot  doubt  what  the  result 
of  their  discussion  will  be.  And  in  anticipation  of  the  result, 
we  venture  to  say,  that  we  trust  that  the  matter  will  not  be  al- 
lowed to  rest  there ;  but  that  the  society  will  take  immedtate 
steps  to  fiirnish  from  among  themselves  an  actual  draft  bill, 
to  be  brought  into  parliament,  in  either  bouse,  under  their  sane* 
tion ;  with  a  view  of  proeoring,  as  soon  as  may  be  practicable, 
a  legislative  revision  of  the  law,  and  replacing  the  present  hete- 
rogeneous nmss  of  imperfect  enactments  by  one  unifiMnti  and 
consistent  act. 

Note*-^Th}B  article  was  writteo  for  the  last  oumber  of  our  periodicaly  but  was 
omitted  from  press  of  other  matter.  We  add  this  note  for  the  purpose  of  sajriog 
that  the  report  of  the  common-law  committee  of  the  Law  Amendment  Society, 
to  which  we  have  alluded,  has  heen  confirmed  by  the  society  itself.  And  we 
may  mention  that  a  draft  bill  now  lies  upon  the  table  of  the  society,  admirably 
penned  by  one  of  the  most  able  and  active  memben  of  that  oooumttae  and  oi 
the  society  itself.    To  that  bill  we  invite  the  attention  of  our  readers. 


Art.  VL— on  THE  JOINT  AND  SEVERAL  LIABILITY 
OF  PARTNERS— ONE  SIGNING  FOR  SEVERAL. 


Upwards  of  twenty  years  ago  it  was  decided  by  the  Court  of 
King's  Bench,  in  Hall  v.  Smith,^  that  a  bank  note  sigtied  by 
one  partner  on  behalf  of  the  firm  bound  the  siting  partner 
severally  as  well  as  the  firm  jointly.  The  decision  does  not 
appear  to  have  been  questioned  at  the  time ;  and  though  it  has 
not,  as  far  as  we  are  aware,  been  acted  on,  in  England  at  least, 
it  is  only  lately  that  there  has  appeared  any  disposition  to  dia^ 
pute  its  reasonableness  or  escape  from  its  authority  here,  tboaglk 
it  has  been  contradicted  and  overruled  in  America. 

That  case  was  simply  thus  :  W.  Smith,  W.  P.  Smnth,  and  R^ 
Taylor  were  partners  and  bankers.  Plaintiff  was  the  holder  of 
ten  promissory  notes  of  the  following  form :  "  I  promise  to  pay 
the  bearer  on  demand  £1  for  value  received.  Southampton, 
the  24th  day  of  March,  1818.  For  W.  Smith,  W.  P.  Smithy 
and  R.  Taylor.  W.  Smith."  And  in  an  action  brought  against 
W.  Smith  alone,  be  was  held  liable  as  to  his  separate  estate 

!  1  B.  &  C.  407. 
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to  make  good  the  notes*  The  proposition  advanced  at  the  bar, 
that  the  use  of  the  pronoun  "  I ''  rendered  it  the  several  promise 
of  each  partner,  was  noticed  by  the  bench,  but  expressly 
laid  aside  as  not  necessary  to  be  decided ;  but  it  was  in  the 
plainest  terms  held  that  it  did  render  *the  signing  partner  W, 
Smith  severally  liable,  and  therefore  that  the  plaintiff  was 
entitled  to  recover. 

The  principal  argument,  both  at  the  bar  for  the  plaintiff  and 
in  the  judgment  on  the  b^ch,  was  deduced  however  from  the 
opening  words  of  the  note,  **  I  promise  to  pay/'  and  then  the 
siming,  "  W.  Smith."  "  What  is  the  import  of  these  words  ?  " 
asks  BEiyley,  J.,  in  delivering  judgment.  ''  Surely,  that  W. 
Smith  promises.  It  is  true,  he  promises  for  himself  and  others, 
but  he  alone  promises." 

Now  the  cases  prior  to  Hall  v.  Smith,  in  which  the  force  thus 
contended  for  has  been  given  to  the  words  *'  I  promise  to  pay," 
have  been,  as  will  presently  be  argued  more  paiticularly,  of  a 
form  quite  different  from  that  in  Hall  v.  Smith.  Such  are 
Sayer  v.  Chaytor,*  and  March  v.  Ward.*  In  the  former,  Sayer, 
as  administrator  of  the  obligee  of  a  bond  in  which  Chaytor  and 
two  others  were  obligors,  brought  the  action  against  Chaytor 
alone;  and  it  was  held  that  he  might  do  so.  The  bond  was  in 
these  termsy  ''Know  all  men,  kc,  that  we  Henry  Chaytor,  A, 
J3,  and  C.  jD.,  are  held  and  firmly  bound  to  W.  Sayer,  his  ex- 
ecutors, administrators,  and  assigns,  in  the  sum  of  2001.,  to  be 
paid  to  him  or  his  certified  attorney ;  for  which  payment,  to  be 
well  and  truly  paid,  /  bind  myself,  my  heirs,  executors,  and  ad- 
ministrators, by  these  presents.  H.  Chaytor,  A.  B.,  C.  D." 
(  Obligo  me,  &c.)  It  was  held  in  the  action  on  the  above  bond, 
as  before  stated,  that  the  obligation  was  several;  Powell,  J., 
being  of  opinion  that  it  was  joint  likewise.  This  latter  point 
however  did  not  arise. 

In  March  v.  Ward,  the  action  was  also  brought  against  one 
only  of  the  makers  of  a  note  in  the  following  form,  very  similar 
to  the  last  case  :  *'  I  promise  to  pay  to  W.  M.  8/.  5^.  value  re- 
ceived. (Signed)  R.  B.,  T.  W."  And  it  was  held  that  the 
promise  was  joint  and  several. 

Now  these  cases  would  certainly  be  authorities  in  point  and 
decisive  in  favour  of  the  decision  in  Hall  v.  Smith,  if  the  signa- 
ture had  oaly  been  different.  If  W.  Smith  bad  simply  signed 
(as  in  his  quality  ofparther  he  might  have  done)  "  W.  Smith, 
W.  P.  Smith,  R.  Taylor,''  instead  of  signing  ''for  W.  Smith, 
W.  P.  Smith,  R.  Taylor,  W.  Smith,*'  those  cases  would  have 
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precluded  the  necessity  for  any  ai^umenty  and  the  notes  mnst 
nave  been  held  to  contain  a  several  as  well  as  a  joint  Dromise. 
But  by  the  insertion  of  the  **  for,"  it  is  conceived,  all  the  force 
and  effect  of  the  previous  use  of  the  pronoun  in  the  singular  ^'  I  " 
is  taken  away.  The  partner  W.  Smith  had,  as  a  partner, 
authority  to  bind  the  whole  partnership,  by  signing  the  style  of 
the  firm ;  he  does  sign  that  style,  and  m  a  form  which  expressly 
indicates  that  he  so  signed  it  in  exercise  of  that  authority ;  this 
fact  bein^  apparent  on  the  face  of  the  note,  the  holder  must  be 
taken  to  have  accepted  his  signature  as  the  signature  of  the  firm, 
who  may  be  considered  pro  hsic  vice  as  his  principals ;  and  this 
being  so,  it  is  not  apparent  on  what  grounds  he  can  be  fixed 
with  a  responsibility  which  he  never  expressly  incurs,  but  on 
the  contrary  expressly  repudiates ;  or  how  the  holder  can  be 
allowed  a  security  for  which  he  had  never  stipulated,  but  instead 
of  which,  on  the  contrary,  the  very  form  of  the  instrument 
shows  he  accepted  another  security,  tnat  of  the  whole  firm.  It 
has  always  been  held  that  this  form  of  signature  *^for  A.  B., 
C.  D."  is  the  signature  of  A.  B.  and  not  of  C.  D.,  C.  D.  being 
an  agent  of  A.  S.  Thus  in  Wilkes  v.  Back,^  where  the  deed 
(a  bond)  purported  to  be  the  deed  of  M.  W.  and  J.  B.,  was 
executed  tnus :  M.  W.  (l.  s.)  for  J.  B.,  M.  W.  (l.  s.)  :  it  was 
held  to  be  the  deed  of  J.  B,  That  the  order  of  the  names  could 
not  affect  the  validity  of  the  bond,  whether  it  were  M.  W.  for 
J*  B.,  or  for  J.  B.,  M.  W.  "  Here  the  bond  is  executed  by  W. 
for  and  in  the  name  of  his  principal,  and  this  is  distinctly  shown 
by  the  manner  of  making  the  signature.  Not  that  even  this 
was  necessary  to  be  shown;  for  if  W.  had  sealed  and  delivered 
it  in  the  name  of  B.,  that  would  have  been  sufficient  without 
stating  that  he  had  so  done.  There  is  no  particular  form  of 
words  required  to  be  used,  provided  the  act  be  done  in  the  name 
of  the  principal,"  per  Lawrence,  J.,  in  judgment  in  the  above 
case. 

Not  only,  then,  does  it  thus  appear  that  an^^  form  of  words, 
or  no  form  at  all,  is  sufficient  to  bind  the  principal,  if  the  inten- 
tion sufficiently  appear  that  the  principal,  ana  not  the  agent, 
should  be  bound,  but  this  very  mode  of  signature  *^  For  A.  B« 
C.  D.,"  has  been  adopted  and  disputed  in  banc,  and  there  decided 
to  show  that  an  agency  existed,  and  that  the  P^rty  so  signing 
intended  to  sign,  and  did  sign,  as  agent  only.  The  agency  thus 
openly  proclaimed  in  the  face  of  the  note,  the  holder  accepts  the 
security  of  the  principal ;  and  authority  in  the  agent  to  bind  the 
principal  being  proved,  the  former  is,  by  all  principles  of  law 

!  2  East,  142. 
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and  equity,  to  be  free  from  any  responsibility.  There  are  no 
clearer  expressions  or  propositions  more  axiomatic  than  those  of 
the  late  Mr.  Justice  Story  :— 

*'  In  general,  when  a  man  is  known  to  be  acting  and  contracthiff 
merely  as  the  agent  of  another,  who  is  also  known  as  the  principal, 
his  acts  and  contracts,  if  he  possesses  full  authority  for  the  purpose, 
will  be  deemed  the  acts  and  contracts  of  the  principal  only,  and  will 
inyolye  no  personal  responsibility  on  the  part  of  the  agent,  unless  the 
other  circumstances  of  the  case  lead  to  the  conclusion  that  he  has 
either  expressly  or  impliedly  incurred,  or  intended  to  incur,  such 
personal  responsibility.  If  a  different  rule  were  to  prevail,  it  would 
greatly  embarrass  all  the  transactions  of  parties,  and  especially  those 
of  a  commercial  nature,  through  the  instrumentality  oi  agents,  since 
the  latter  could  neyer  escape  a  personal  responsibility  in  the  execu- 
tion of  a  mere  authority  by  any  precautions  whatsoeyer." 

And  the  learned  commentator  quotes,  in  a  note,  the  following 
language  of  Mr.  Chancellor  Kent,  in  his  commentaries : — 

^*  It  is  a  general  rule,  standing  on  strong  foundations  and  pervading 
eyery  system  of  jurisprudence,  that  where  an  agent  is  duly  constitutea 
and  names  his  nrincipal,  >nd  contracts  in  his  name,  the  pidncipsd  is 
responsible,  ana  not  the  agent/' 

And  in  another  part  Mr.  Justice  Story  lays  down  the  follow- 
ing rules  in  regard  to  the  liability  of  agents  to  third  persons : — 

''1.  That  when  an  agent  executes  a  deed  or  other  instrument  in 
the  name  of  his  principal,  he  is  not  personally  bound  thereby ;  2. 
That  when  he  makes  an  oral  or  verbal  contract  as  agent  for  another, 
and  at  the  same  time  he  names  his  principal,  he  is  not  personally 
bound  thereby ;  3,  and  as  a  corollary  fi*om  the  preceding  proposi- 
tions, or  rather  a  generalization  of  them,  that  when  in  making  a  con- 
tract, no  credit  is  given  to  himself  as  agent,  but  credit  is  exclusiyely 
given  to  his  principd,  he  is  not  personally  liable  thereon."^ 

All  these  circumstances  of  exemption  are  here  (in  the  cases  of 
Hall  y.  Smith,  and  In  re  Clarke)  united.  The  name  of  the  prin- 
cipal is  disclosed  at  the  time,  the  authority  in  the  agent  is  un- 
disputed, the  fact  of  his  agency  expressed  in  the  very  form  of 
signing;  and  this  constitutes  the  wiae  difference  be*tween  these 
cases  and  Thompson  y.  Davenport,  9  B.  &  O.  78,  and  others  of 
that  class,  where,  though  the  fact  of  the  acency  was  known, 
the  names  of  the  principals  were  not  disclosed,  and  both  princi- 
pal and  agent  were  held  liable  severally.  According  to  the 
Erinciples  above  enunciated,  the  principals,  the  firm,  are  clearly 
ouna ;  and  so  it  was  held  on  an  obligation  in  an  exactly  similar 
form  of  words  to  those  in  Hall  v.  Smith,  that  the  j^rm  was 
jointly  liable  (Lord  Galway  v.  Matthew,  1  Camp.  403).  In  which 
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case  the  opinion  of  the  court  appears  to  have  been,  although  the 
point  did  not  aiise,  that  the  obligation  was  both  joint  and 
several^  agreeing  in  this  latter  point  with  the  decision  in  Hall 
V.  Smith.  Now  it  is  submitted  that  this  opinion  is  inconsistent 
with  itself.  Certamly  the  signing  partner  m  the  case  of  Halt  v. 
Smith  signed  as  agent,  not  as  surety.  If  he  had  si^ed  as 
surety,  if  the  instrument  be  taken  to  mean  "  I,  W.  Smith,  pro- 
mise to  pay  for  W.  Smith,  W.  P.  Smith,  and  R.  Taylor,  £1,  value 
received/ mstead  of"  I,  W.  Smith,  forW.  Smith,  W.P.Smith,  and 
R.  Taylor,  promise  to  pay  £1,  value  received,"  then  W.  Smith 
would  undoubtedly  be  bound  ;  but  upon  such  an  instrument  W. 
Smith,  W.  P.  Smith,  and  R.  Taylor  would  not.  There  is  but  one 
signing.  Either  W.  Smith  signs' as  the  agent  of  the  firm,  and  thfen 
he  cannot  be  held  (separately)  li&ble,  his  signing  being  in  effect  the 
signhig  of  the  firm  and  not  of  himself:  or  else  W.Smith  signs  as 
surety  for  the  firm,  and  then  he  alone  is  liable,  and  not  the  others 
at  all,  they  never  having  signed  the  note.  It  cannot  be  con- 
tended that  he,  having  the  authority  as  partner  to  sign  the 
name  of,  and  to  bind,  the  firm,  does  so  bind  it  as  partner  and 
agent,  and  then  binds  himself  also  as  surety.  Inere  is,  as 
before  urged,  but  one  signing.  It  may  be  a  question  whether 
the  note  is  to  be  read,  "  I  promise  to  pay  for  the  firm,"  or,  "I 
for  the  firm  promise  to  pay ; '  but  it  cannot  be  legitimate  to  read 
it  both  ways  in  the  same  breath. 

And  the  only  other  (apparent)  mode  in  which  the  signing 
partner  can  be  taken  to  wnd  himself  sepamtely  (not  binding 
himself  as  surety),  namely,  that  he  effectually  signs  the  name  of 
the  firm  as  agent,  and  that  the  note  then  standing  thus,  **! 
promise  to  pay  £1  on  demand.  W.  S.,  W.  P.  S.,  R.  T.*'  thecdsc 
would  be  Drought  within  the  rule  in  Sayer  v.  Chaytor,  and 
March  v.  Ward,  before  stated, — ^this  other  interpretation  ^s 
expressly  rejected  by  the  court  in  Hall  v.  Smith.  The  decimon 
was  put  expressly  on  the  ground  that  W.  Smith,' the  patty  s^- 
ing  the  note,  thereby  personally  promises  to  pay.  "  It  is  not 
necessary  to  decide  that  the  defendant  could  make  a  several 
note  for  each  partner;  this  is  clearly  a  several  promise  by  thie 
party  actually  signing,"  per  Holroyd  J. — "  W.  Smith  alone  pro^- 
mises,*' — "The  party  sued  is  the  only  person  who  actaftHy 
made  the  promise,"  per  Bayley  J.  in  the  above  case. 

The  true  reading,  as  will  have  been  gathered  fipom  what  has 
already  been  stated,  is  conceived  to  be  that  which  makes  the 
signing  partner  merely  an  agent  for  all.  If  this  is  not  so,  then 
the  other  interpretation  may  be  adopted,  making  him  a  surety  for 
all ;  but  it  is  difficult  to  see  what  third  course  is  open,  except  that 
which,  as  already  mentioned,  was  proposed  and  rejected  in  tiallT. 
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Smith.  Nor  is  it  easy  to  see  how  the  signing  partner  can  in  the 
same  moment  be  considered  as  acting  in  both  capacities.  The 
construction  above  noticed,  which  makes  the  single  signing 
partner  a  surety  for  the  firm  so  as  to  brinj^  the  case  within  the 
decision  in  Lee  v.  Nixon,  1  Ad.  &  Ellis,  201, ^  is  not  only  more 
forced,  and  re(;^uires  more  violent  transposition  of  the  words, 
but  certainly  fails  to  convey  the  intention  of  the  parties.  If  it 
were  a  legitimate  argument,  it  might  be  asked  whether  the 
holder  of.  any  such  note  does  not  always  intend  to  consti- 
tute himself  the  creditor  of  the  whole  firm — whether  he  ever 
intends  to  let  a  whole  banking  partnership  go  free,  and  adopt  as 
a  security  the  promise  of  perhaps  a  mere  clerk  in  the  concern  to 
pay  for  tnem*  For  if  it  be  a  promise  by  the  clerk  that  the 
partnership  will  pay,  then  the  relation  of  principal  and  agent 
oein^  established,  that  of  principal  and  surety  will  be  destroyed. 
Nor  is  this  argument  void  of  force ;  for,  although  the  rights 
and  liabilities  of  parties  entering  into  a  written  engagement  are 
ordinarily  to  be  decided  by  the  terms  of  the  writing,  without 
considenng  the  intentions  of  the  parties  at  the  time,  other  than 
as  such  iatentions  appear  by  the  writing ;  yet  in  commercial 
transactions  those  intentions,  and  the  ordinary  usage  of  trade 
and  acceptation  of  terms  employed,  are  allowed  more  weight 
than  in  the  ordinary  strictness  of  law  is  usually  allotted  to  them* 
In  fact,  very  often  the  usage  of  trade  is  called  in  as  the  inter- 

i ureter,  to  explain  the  meaning  of  terms  and  engagements^ 
caving  little  more  for  the  courts  of  law  than  to  adopt  and  en- 
force the  interpretation  so  given.  So  far,  therefore,  the  argu- 
ment from  the  intention  of  the  parties  would  be  more  legitimate 
here,  in  the  case  of  a  bank  or  promissory  note,  or  other  com- 
mercial transaction,  than  in  the  case  of  a  bond,  or  other  security, 
more  strictly  within  the  general  province  of  the  law. 

The  decision  in  Hall  v.  Smith,  then,  viewed  in  connexion 
with  that  in  Lord  Galway  v.  Matthew,  and  keeping  in  mind 
that  th^  defendant  was  held  severally  liable  in  consequence  of 
the  words,  "/  promise  to  pay,"  followed  by  the  signature  '*  W. 
Smith"— the  intervening  words,  "  for  W.  S.,  W.  P.  S.,  and 
TL  T."  being  in  effect  rejected — presents  inconsistencies  in 
itself,  proceecra  much  beyond  any  case  cited  either  at  the  bar 
or  the  bench  during  its  discussion,  and,  so  far  from  carrying 
out  an  implied-  or  latent  intention  of  either  of  the  parties,  con- 
tradicts tne  express   intention   of  both  as  appealing  on  the 

'  Quoted  and  relied  on  in  the  principal  case  In  re  Clarke.  There,  Nixon 
bemg  a  fanner  of  certain  tolls,  he,  aa  fanner,  and  two  others  as  his  sureties, 
several]]^  promised  and  undertook  that  Nixon  should  pay  certain  monies  and 
pnftnn  coiiditioiis»  and  it  was  held  a  sereial  promise  only. 
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instrument.  But  though  4hese  inherent  vices  in  the  deciiton 
have  From  time  to  time  excited  suspicion,  the  authority  of  a 
unanimous  judgment  of  the  judges  (only  three)  then  sitting  in 
banc  has  never,  we  believe,  been  questioned  by  judicial  auUio^ 
rity  in  this  countiy,^  until  the  case  the  report  of  which  lately 
came  before  Lord  Lyndhurst,  on  appeal  from  the  Chief  Judge 
in  Bankruptcy  (Sir  Q.  Rose),  has  given  rise  to  the  foregoing 
remarks.  The  eminent  jurist  already  quoted,  it  is  true,  Mr. 
Justice  Story,  has,  in  his  Treatise  on  Partnership,  also  enressed 
in  unequivocal  language  his  opinion  of  the  decision  in  Uall  v. 
Smith,  which  he  says  ^'pushes  the  doctrine  to  the  extreme  vem 
of  the  law,  and  seems  well  worthy  of  reconsideration/'  The 
case  alluded  to,  In  re  Clarke  ex  parte  Buckley,  arose  on  a  jm- 
ciseljr  similar  note  to  that  in  Hall  v.  Smith,  the  partpera  being 
in  this  case  also  bankers.  Hall  v.  Smith  was  relied  on  by  the 
appellant  as  being,  which  it  in  fact  was,  exactly  in  point ;  bat 
the  Chancellor,  after  inquiry,  said  he  thought  the  proper  course 
would  be  to  direct  a  case  for  a  court  at  law,  ^'  as  he  snould  feel 
great  difficulty,  sitting  alone  in  Chancery,  in  overruling  a  decision 
of  the  Court  of  Queen's  Bench ;  and  yet,  with  ereat  respect  fi>r 
the  authority  of  Hall  v.  Smith,  he  still  retained  the  impression 
which  he  had  at  the  outset,  that  this  was  a  joint  promise  only; 
and  that  being  the  view  taken  of  it  by  the  leamea  judge  of  the 
Court  of  Review,  from  whence  this  appeal  had  come,  and  the 
practice  of  the  Bank  of  England  appeared  to  be  in  conformity 
with  it,*  he  should  hesitate,  on  the  other  hand,  to  act  on  the 
authority  of  that  case." 

The  more  recent  feeling  of  the  court,  therefore,  of  equity  at 
least,  appears  to  be  against  the  opinion  that  the  promise  con- 
tained in  a  note  of  the  above  form  is  several  as  well  as  joint, 
and  the  point  will  probably  soon  receive  an  authoritative  deei* 
sion  in  one  way  or  the  other  at  law. 

'  Seens  in  America.  See  the  eaies  ooUeoted  by  Mr.  Juitioe  Story,  in  hh 
Treatife  on  Fntaenhip,  1 154. 

*  Bank  of  England  notes  (of  whioh  one  wae  produced  in  court)  are  in  e  pit- 
ciBely  liniilar  form. 
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Art.  VIL— the   PRACTICE  OF  THE  COURT  OF 
CHANCERY. 

The  Practice  of  the  Court  of  Chancery.  By  Edward  Robert  DanielL 
F.R.S.,  a  Commissioner  of  the  Court  of  Bankruptcy.  Secona 
Edition.  By  Thomas  Emerson  Headkuid,  M.  A.,  Bamster-at-law. 
2  vols.     London.     Stevens  and  Norton. 

The  universal  opinion  of  the  profession  has  stamped  upon  Mr* 
Darnell's  book  a  high  character  for  usefulness  and  general  accu- 
racy. It  has  become,  in  fact,  the  manual  of  the  Chancery  pnu> 
titionen  We  have  constantly  used  it,  not  merely  as  a  book  of 
practice,  but  as  the  roost  convenient  digest  of  pleadings  in  equity. 

There  vrere,  however,  two  faults  in  the  work,  whicn  detracted 
a  good  deal  from  its  value  in  the  hands  of  fully  occu{)ied  equity 
draftsmen;  it  contained  some  considerable  redundancies  and  re- 
petitions, and  there  was  a  somewhat  involved  plan  of  reference 
from  one  part  of  the  work  to  another,  so  that  it  was  often  neces- 
S9Ty  to  hunt  a  point  through  several  different  parts  of  the  work 
before  the  reader  was  satisfied  that  he  had  obtained  aU  the  in- 
formation his  author  could  afford  him.  This  was  especially  felt 
when  using  the  book  in  Court,  or  when  but  little  time  could  be 
afforded  for  the  solution  of  a  doubtful  question  of  nractice.  The 
circumstances  under  which  the  first  edition  of  tne  work  was 
written  and  published  were  fully  sufficient  to  have  accounted  for 
defects  far  more  grave  and  numerous  than  are  to  be  found  in 
Mr.  Daniell's  treatise. 

In  the  first  place,  it  was  brought  out  in  parts,  always  an  in- 
convenient plan  of  publishing  a  Taw  book,  of  which  every  para- 
graph is  liable  to  be  modified  and  added  to  by  the  daily  decisions 
of  the  courts ;  and  it  was  both  written  and  published  during  a 
period — ^the  first  part  having  appeared  in  lo37,  and  the  last  in 
1845-.within  which  the  practice  of  the  Court  has  undergone  a 
series  of  most  extensive  cnanges,  each  successive  change  bring- 
ing new  points  and  fresh  decisions.  Mr.  Daniell's  book  marks, 
emphatically,  the  transition  period  of  the  Court  of  Chancery, 
and  it  necessarily  partook  of  tne  character  of  the  period  in  which 
it  wasxomposed — a  period  of  which  a  very  eminent  practitioner 
of  long  standing,  noted  for  his  knowledge  of  the  practice  of  the 
Court,  jocularly  says, ''  I  used  to  know  something  of  practice, 
but  I  know  nothing  about  it  now."  And  in  fact  the  alterations 
have  been  most  extensive,  and  no  less  useful  than  extensive. 
Alterations  intended  to  remedy  ascertained  defects  in  the  proce- 
dure of  the  Court  did  not,  in  many  instances,  provide  a  complete 
remedy,  and  numerous  omitted  cases  fell  under  the  old  practice 
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which  were  obviously  intended  to  be  governed  by  the  new. 
In  other  instances  some  of  the  alterations  were  m  conflict. 
Thus  it  was  often  necessary  to  state  at  considerable  length  the 
old  practice  as  well  as  that  meant  to  be  the  usual  course  of  pro- 
cedure, and  inconsistencies  occurred.  The  carefully  prepared 
code  of  orders  of  May,  1 845,  which  came  into  operation  on  the 
28th  of  last  October,  and  to  which  we  directed  the  attention  of 
the  profession  in  November,  has  gone  far  to  settle  most  of  the 
moot  points,  and  in  some  instances  has  created  others. 

Mr.  Headlam,  therefore,  had  a  greiit  advantage  over  the 
author  in  the  state  of  the  practice  of  the  Court  when  the  second 
edition  was  in  preparation.  With  Mr.  Daniell's  valuable  and 
abundant  materials,  he  found  the  practice  settled  in  a  way  likely 
to  be  permanent,  and  his  task  consisted  mainly  in  selection. 

This  was  a  work  requiring  much  care  and  knowledge  of  the 
practice,  and  it  has  been  executed  with  great  judgment.  Mr. 
Headlam  has  pruned  many  of  the  redundancies  of  nis  text,  and 
he  has  incorporated  so  many  ef  the  recent  alterations  as  are  now 
operative  with  such  parts  of  Mr.  Daniell's  text  as  have  not  been 
superseded.  In  so  doine  he  has  given  the  effect  of  decisions 
and  general  orders  briefly  and  tersely,  and,  so  far  as  we  have 
tested  his  references,  with  accuracy  and  precision.  Perhaps  we 
cannot  better  eive  the  professional  reader  an  example  of  the 
manner  in  whicn  Mr.  Headlam  has  performed  his  tasK,  than  by 
extracting  a  passage  or  two  from  the  chapter  on  ^'  process  by 
service  of  a  copy  of  the  bill,"  which  is  new,  the  practice  having 
been  iniroduced  by  Lord  Cottenham's  orders  of  August,  1841, 
and  subsequently  to  the  publication  of  the  main  portions  of  Mr. 
Dcmiell's  book.  - 

^<  As  soon  as  the  bill  has  been  filed,  the  plaintiff  may  proceed  to 
bring  before  the  Court  the  proposed  defendants  to  the  suit  We 
have  seen,  however,  that  it  is  not  necessary  that  all  who  fill  this  cha- 
racter should  be  adverse  to  the  plaintiff,  or  interested  in  resisting  the 
decree  sought  to  be  obtained.  To  save  the  expense  occasioned  by 
persons  in  tnis  position  going  through  all  the  forms  of  pleading  and 
appearing  before  the  Court,  when  any  question  in  the  cause  is  deter- 
mined, an  order  ^  has  recently  been  Tssned  by  which  the  plaintiff  is 
enabled,  as  against  such  parties  not  being  infajfits,  to  dispense  with  the 
ordinary  process  of  the  Court,  upon  serving  them  with  a  copy  of  the 
bill,  and  thereupon  in  the  event  of  their  not  voluntarilv  appearing 
after  such  service,  the  plaintiff  is  enabled  to  proceed  without  farther  . 
attention  to  their  interests.'' 

Upon  this  order  a  doubt  occurred  to  us  in  practice,  whether 
this  order  would  be  held  to  be  applicable  to  a  person  of  unsoand 

»  23id  August,  1841. 
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mind,  not  so  found  by  inc^uisition,  and  who  consequentlj^  bad  no 
committee  to  protect  bis  interests.  It  is  clear  tbat  an  imbecile 
is  witbin  the  reason  which  has  induced  the  equity  judges  to  ex** 
cept  infants  from  the  order  permitting  a  copjr  of  the  bill  to  be 
served  on  persons  against  wnom  no  direct  relief  is  sought,  but  a 
person  of  unsound  mind  falls  within  the  letter  of  the  23rd  order. 
The  point  was  mentioned  to  the  Vice-Cbancellor  (Wigram), 
before  whom  the  motion  was  made  for  leave  to  enter  a  memo- 
randum of  service  on  the  imbecile  person,  and  the  learned  judgje 
thought  it  worthy  of  consideration,  and  has  since  held  that  BQcn 
a  copy  of  the  bill  cannot  be  served. 

Mr.  Headlam,  after  stating  the  terms  of  the  23rd  order  of 
1841,  and  the  mode  of  effecting  service,  which  by  the  16th  order 
of  May,  1845,  art.  2,  must  be  made  within  twelve  weeks  from 
the  filing  of  the  bill,  unless  the  Court  shall  give  leave  for  service 
to  be  made  after  that  time,  thus  sets  forth  the  nature  of  the 
proofs  required  by  the  Court  of  the  service  of  the  copy. 

'^  There  have  been  several  cases,  and  these  somewhat  confliotiDg, 
conceminff  the  extent  of  information  demanded  by  the  court  upon 
motions  of  this  description ;  but  the  result  seems  to  be,  that  no  mr- 
ther  proof  is  absolutely  necessary  than  what  is  pointed  out  by  the 
order  itself,  namely,  proof  b^  affidavit :  first,^  that  within  the  juris- 
diction of  the  court  due  service  has  been  effected  upon  each  of  the 
defendants  of  a  copy  of  the  bill,  sworn  to  be  a  true  copy  of  the  bill 
itself,  omitting  the  mterrogating  part ;  secondly,^  proof  of  the  time 
and  place  when  and  where  such  service  was  made,  so  that  the  court 
may  know  that  it  has  been  effected  within  the  jurisdiction.  Where 
a  party  served  with  a  copy  of  the  bill  had  subsequently  appeared,  it 
was  considered  as  an  admission  of  due  service  and  no  further  evidence 
was  required.'  Proof  has  in  some  cases  been  demanded  of  the  finct, 
that  the  person  upon  whom  said  service  was  made  was  not  an  infant,^ 
and  that  the  bill  did  not  pray  an  accounti  payment,  convey^ce,  or 
odier  direct  relief  against  such  person,  but  me  terms  of  tne  Qr4^ 
do  not  seem  to  render  it  necessary  that  these  facts  should  be  esta- 
blished upon  the  motion,  and  the  recent  cases  are  against  the  necessity 
for  giving  proof  of  them.^  The  plaintiff  woulas^em  to  tak^  thB 
order  at  his  own  risk ;  and  if  the  case  be  one  in  which  he  is  not  enti- 
tled to  proceed  in  this  manner,  the  whole  process  would  be  nugjatory, 
and  the  defendant  would  not  be  bound  by  any  proceedings  m  the 


*  Coleman  v.Rackhain,3  Hare,  184;  Broughton  v.  Broughton,  ibid.  335. 
'Warren  v.  Poetlethwaite,  1  Collyer,  171. 

'  Maude  v.  Copland,  1  Col.  505. 

«  Goodwin  v.  Bell,  1  G.  &  C.  181 ;  Haigh  ▼.  Dixon,  1  Y.  &  C.  180;  Davia 
V.  Prout,  5  Beav.  102. 

*  Sherwood  v.  Rivers,  2  Y.  &C.  166;  Mawhood  v.  Labouchere,  12  Sim. 362. 

*  2  Y.  &  C.  506. 
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The  editor  then  states  the  ]>er8ons  to  whom  the  order  has  been 
held  not  to  apply/ though  literally  within  its  terms,  as  ^'  where 
the  interest  of  the  defendant  is  adverse  to  that  of  the  plaintiff, 
even  though  no  further  relief  is  soueht  against  the  defendant 
than  the  binding  of  his  rights  by  the  decree." 

Since  writing  the  above,  which  pressure  of  matter  excluded 
from  the  February  number,  we  have  received  the  concluding 
part  of  the  work,  which  contains  some  of  its  most  important 
chapters.  The  professional  reader  will  be  aware  that  Mr. 
Darnell's  engagements  prevented  him  from  fully  executing  the 
whole  of  his  work  as  onginally  designed ;  he  has  brought  down 
the  subject  to  the  22d  chapter,  '*  On  injunctione"  in  a  manner 
which  left  the  practitioner  in  Chancery  little  to  object  to  his 
treatise,  except  that  it  was  unfinished.    This  has  now  been  sup- 

Elied  by  Mr.  Headlam,  who  has  added  four  chapters,  entirely 
is  own,  upon  "  Writs  and  orders  in  the  nature  of  inftmetions  ; ' 
on  the  '*  Payment  of  money  or  transfers  of  stock  out  of  Court  ;*' 
on  ''  The  production  of  Documents'!^  and  on  *^  Petitions  for  the 
appointment  of  Cruaardiam^  and  orders  of  maintenance;'*  and 
these  chapters  will  fully  sustain  the  reputation  of  the  work. 
Mr.  Headlam  has  likewise  given  a  most  useful  chapter,  not 
vrithin  the  original  design,  on  '^  The  statutory  jurisdiction  of  the 
Court"  a  part  of  the  business  of  the  Court  of  Chancery  which 
is  daUy  becoming  more  an^d  more  important. 

Our  limits  preclude  us  from  attempting  more  than  a  general 
description  of  the  work,  and  perhaps  the  details  of  a  su^ectso 
technical  as  chancery  practice  are  not  best  fitted  for  a  review. 
We  may  remark,  that  in  nothing  has  Mr.  Headlam  been  more 
successful  than  in  the  plan  by  which  he  has  adapted  the  new 
practice,  occasioned  by  the  new  orders  of  May,  1845,  to  the 
general  practice  of  the  court.  He  has  in  every  case  inccvpo* 
rated  an^  of  the  new  orders  by  which  the  practice  has  been 
varied  with  the  text  of  the  original  work,  and  he  has  given  expo- 
sitions of  the  effect,  actual  and  probable,  of  those  oi3ers,  which 
exhibit  much  tact  and  professional  acumen.  There  is  one  point 
on  the  new  orders,  however,  to  which  we  must  shortly  advert, 
because  it  is  of  very  extensive  influence  on  the  practice  of  the 
court.  Before  the  orders  of  May,  1845,  a  defendant  could  not 
move  with  effect  to  dismiss  the  bill  for  want  of  prosecution  until 
all  the  answers  of  all  the  defendants  had  been  got  in ;  and  it 
was  an  answer  on  the  part  of  the  plaintiff,  to  a  motion  by  a  de- 
fendant to  dismiss  the  bill  for  want  of  {)rosecution,  to  show  that 
all  due  diligence  had  been  used  to  get  in  the  answers  of  the 
other  defendants.    But  under  the  114th  of  the  orders  of  May, 
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1845,^  it  has  been  held  that  a  defendant  may  move  to  dismiss 
the  bill  for  the  want  of  prosecution  in  four  weeks  after  'Hhe  last 
of  the  answers"  of  that  particular  defendant  may  be  sufficient. 
And  the  same  construction  has  been  given  in  Dalton  v.  Hayter, 
(before  Lord  Langdale,  M.  R.  3  Nov.  1845,  reported  9  Jurist. 
1000,)  to  the  37th  article  of  the  16th  order  of  May,  1845, 
where  it  was  held,  that  if  the  plaintiff  does  not  file  replication 
in  four  weeks  after  the  last  answer  of  a  particular  defendant  is 
soflBcient,  such  defendant  may  move  to  dismiss  the  bill  for  want 
of  prosecution.  Now  there  is  another  order  (the  93d)  which 
provides,  that  only  one  replication  shall  be  filed,  and  as  at  the 
time  when  one  defendant,  by  the  present  decision,  may  dismiss 
the  bill  for  want  of  prosecution,  other  defendants  may  not  have 
answered  and  the  time  for  amending  the  bill  as  against  them  will 
not  have  expired,  there  seems  to  be  much  room  for  confusion 
and  practical  injury  to  suitors,  unless  the  equity  judges  shall 
hold,  as  they  probably  will,  that  the  court  has  discretionary 
power  to  meet  particular  cases  of  hardship.  This  matter  will 
oe  found  fully  discussed  in  an  appendix  to  Mr.  Headlam's  last 
volome.  Since  Dalton  v.  Hayter  the  Master  of  the  Rolls  has 
decided  another  case,  Lester  v.  Archdale,  (Rolls,  27  Feb.  1846, 
reported  6  Law  Times,  477,)  which  bears  on  this  subject.  His 
lordship  held,  that  in  the  33d  article  of  the  16th  order,  and  the 
66th  order  of  May,  1845,  which  relate  to  the  time  allowed  for 
mending  the  bill,  that  the  **  last  answer''  in  those  orders  means 
the  last  of  the  answers  of  the  several  defendants,  and  conse- 
quently that  an  order  to  amend  obtained  before  all  the  defend- 
ants' answers  were  put  in,  was  an  answer  to  a  motion  to  dismiss 
by  a  defendant  coming  within  the  terms  of  the  decision  in  Dal- 
ton V.  Hayter.  This  seems  to  be  a  new  element  of  uncertainty. 
We  do  not  see,  however,  how  the  construction  put  on  the  1 14th 
order,  and  that  held  in  Dalton  v.  Hayter,  can  be  made  to  consist 
with  the  118th  order  of  May,  1845,  which  provides  that  a  de- 
fendant is  not  to  be  at  liberty  to  move  to  dismiss  a  bill  for  want 
of  prosecution  until  after  the  expiration  of  the  time  within  which 
a  plaintiff  may  obtain  an  order  to  amend  such  bill.  Now  it  is 
ckar  that,  according  to  Dalton  v.  Hayter,  the  bill  ma^  be  dis- 
naissed  for  want  of  prosecution  before  the  expuration  of  the  time 
within  which,  according  to  Lester  v.  Archdall,  the  plaintiff  may 
'  his  bill. 
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Art.  Vai.-REMARKABLE  CRIMES,  FROM  THE 
GERMAN  RECORDS. 


1.  Aktenmassige  Darstellung  merhwurdiger  Verbrechen,  Von 
Anselm^  Ritter  v.  Feuerbach.  (Description  of  Remarkable 
Crimes,  from  the  Records.)    Giessen :  1829. 

2.  Narratives  of  Remarkable  Criminal  Trials.  Translated 
from  the  German  q/*  Anselm,  Ritter  von  Feuerbach.  By  Lady 
Duff  Gordon.     London :  1846. 

3*  Hitzig's  Annalen  der  Deutschen  und  Ausldndischen  Criminal' 
Rechtspflege^  fortgesetzt  von  W.  L.  Demme.    Baade  1  und  2. 
(Hitzig's  Annals  of  German  and  Foreign  Criminal  Jurispru- 
dence.   New  Series.    By  Demme.    Vols.  1  and  2.) 
It  is  not  often  that  it  falls  to  our  lot  in  this  Magazine  to  criticize 
the  works  of  a  lady ;  nor,  as  it  may  be  supposed,  is  it  for  pro- 
fessional readers  principally  that  Lady  Gordon  has  translated 
and  adapted  to  English  taste  the  present  selection  from  Feuer- 
bach's  voluminous  work.    The  original  publication  was,  we  be* 
lieve,  noticed  in  the  Law  Magazine  soon  after  its  first  appearavce, 
twelve  or  fourteen  years  ago ;  but  the  popularity  of  tne  present 
version  seems  to  offer  a  favourable  opportunity  for  calling  tbe 
attention  of  our  readers  to  some  of  the  most  remarkable  cri* 
nunal  cases  which  have  been  brought  before  the  German  courts. 
Hitzig's  Annals  of  Criminal  Law,  a  monthly  periodical  of  high 
reputation,  principally  devoted  to  reports  of  criminal  investiga- 
,  tions,  will  supply  some  of  our  more  recent  illustrations,  and  we 
may,  perhaps,  nave  occasion  to  refer  to  some  passages  in  Feuer* 
bach  which  are  not  included  in  the  English  work. 

It  is  due  to  Lady  Gbrdon  to  state,  that  she  possesses  in  a  high 
degree  the  rare  faculty  of  translation  to  which  she  has  a  here* 
ditary  right.  From  the  ease  and  fluency  of  her  En^ish  style, 
we  should  scarcely  have  anticipated  the  accuracy  with  which, 
as  we  have  found  in  all  the  passages  which  we  have  compared, 
she  has  rendered  the  German  text.  At  the  same  time  she  has 
skilfullv  pruned  the  luxuriant  details  of  some  of  the  cases,  aad 
omitted  the  disquisitions  on  evidence  and  other  le^l  topics, 
which,  however  valuable  in  themselves,  would  be  unmteresting 
to  general  readers.  On  the  whole,  the  present  collection  of 
criminal  cases  forms,  as  far  as  we  are  aware,  the  most  interesting 
specimen  existing  in  our  language  of  the  Newgate  Calendar  class 
of  literature.  The  table  of  contents  alone,  which  it  should  be 
remarked  is  taken  from  the  original,  is  enough  to  rouse  the 
most  jaded  appetite  among  the  amateurs  of  **  horrid  murders.*' 
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"  The  Tartuffe  of  Real  Life,"  "  The  Idiot  Murderer,"  "  The 
Telltale  Ring,"  are  names  worthy  of  the  most  absorbing  melo- 
drama; but  above  all,  we  recommend  for  the  heading  of  a  play 
bill,  *•  The  Kleinschrot  Family,  or  the  Parricides  of  the  Black 
Mill."  As  the  book  is  too  expensive  to  fall  into  the  hands  of 
those  classes  who  are  in  danger  of  being  led  into  actual  crime 
by  Nevi^gate  literature,  there  is  perhaps  little  harm  ia  the  pass- 
ing excitement,  however  high  seasonea  and  unwholesome,  which 
it  may  afford  to  readers  of  respectable  position  and  easy  circum- 
stances. Perhaps  the  strongest  impression  which  these  full  and 
skilful  narratives  of  the  motives  and  progress  of  crime  produce 
in  a  mind  accustomed  to  moral  reflection,  is  that  of  pity  for  the 
wretched,  ignorant,  helpless  criminals ;  not  merely  when  th^y 
are  sufiering  the  horrors  of  solitary  confinement,  or  baited  by 
the  trained  subtlety  of  iudicial  inquisition,  but  in  the  generally 
brutalized  condition  which  prepared  them  for  temptation,  as 
shown  by  the  levity  or  coldness  with  which  the  first  suggestion  ' 
of  crime  is  generally  received.  A  young  man,  who  wants  a 
watch  to  wear  on  a  holiday,  comes  half  drunk  into  the  boose  of 
an  acquaintance  and  sees  a  watch  hanging  on  the  wall.  He  is 
seized  with  a  monomaniac  desire  for  this  particular  watch,  and 
determines,  if  the  owner  will  leave  the  room»  to  run  off  with  it, 
notwithstanding  the  certainty  of  detection,  "  But  he  never 
stirred  from  his  seat,  and  continued  hard  at  work  on  the  upper 
leatiiers  of  a  pair  of  shoes.  The  desire  for  the  watch  grew  upon 
me  every  moment,  and  as  I  walked  up  and  down  the  room  I 
tamed  over  in  my  own  mind  how  I  could  get  pdlisession  of  it, 
and  as  the  shoemaker  still  sat  at  his  work,  it  suddenly  came 
across  me,  suppose  I  were  to  kill  him."^  And  accordingly 
he  murders  first  the  shoemaker,  and  then,  to  avoid  discovery,  his 
wife  and  child,  and  returns  home  with  the  watch  in  the  highest 
spirits.  In  another  case,  a  poor  man  troubled  with  a  quarrel- 
some and  ill-conditioned  wife,  asks  his  stepmother  if  it  would 
not  be  a  good  thing  **  if  we  could  give  her  something,"  and  she, 
a  woman  otherwise  of  unblemish^  character,  thinks  it  mi^ht 
be  a  good  plan.  *^  I  did  not  like  it,"  she  says,  apologetically, 
'<  bat  he  was  so  eager  about  it  that  I  let  him  do  as  he  liked." 
And  without  discussing  the  matter  farther,  they  proceed  to  poi* 
son  the  wife  in  her  confinement- 
It  is  a  difficult  question  of  casuistry,  how  far  this  deadness 
of  conscience,  which  we  believe  to  be  a  common  characteristic 
among  criminals  of  the  lower  ranks  in  all  countries,  is  or  is  not 
more  reprehensible  than  a  wilful  violation  of  the  duties  recog- 

'  Com  of  George  Wachs,  Trtnslatioii,  p.  251. 

'  Case  of  the  Kalms,  Hitag,  AimaleD,  Neue  Folge,  p.  1 ; 
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niied  by  more  cultivated  minds ;  but  it  seems  to  tts  more  nata- 
rally  to  excite  compassioDi  a  compassion  not  proceeding  from 
an  effeminate  unwillingness  to  execute  justice,  but  from  regret 
at  {he  same  time  for  the  existence  of  utter  moral  obtusenees, 
and  for  the  seyerity  which  is  necessary  to  rouse  it  into  feeling. 
In  criminals  not  wnoUy  uninstructed,  the  same  cold  unimi^^ina- 
tiye  and  heartless  character  often  displays  itself  in  sentimentalitjr 
and  romance^  or  in  the  case  of  those  who  affect  religion^  in  spi- 
ritual maudlin  or  sophistry.  One  of  the  most  hardened  of 
Feuerbach's  robbers  and  murderers  compel  a  most  touching 
autobiography,  in  which,  in  the  cant  lanffuase  of  German  fine 
writing,  he  talks  ^^  of  departed  souls  that  hold  communion  with 
him;"  of  his  name  which  would  die  away  in  the  shadow  of  the 
^rave,  like  the  echo  of  the  songs  of  loye ;"  and  of  '^  our  chiM, 
uie  first  fruit  of  our  love,  who  sleeps  the  sleep  of  peace.  Ah ! 
do  you  remember  how  I  planted  the  forget-me-nots  on  his  little 
green  graye.'^  ^^  O  Margaretta,  tell  our  daughter  what  jmaeot 
help  in  trouble  is  the  innocence  of  the  heart ;  how  it  inspires  us 
witn  heroic  strength  to  support  the  heaviest  affliction/'  ^  A  still 
greater  criminal,  the  greatest  recorded  in  the  volume  before  us, 
a  profligate  and  murdering  priest,  goes  still  fiEurther  in  cant  and 
falsehood.  He  committed  murder  in  maicrem  Dei  gloriam^  to 
save  th^  church  from  scandal,  and  all  his  language  b  fiill  of 
religious  unction.  ''  It  was  only  in  order  to  preserve  the  honour 
of  the  clergy  in  my  person,  that  I  pined  so  many  years  in  cap- 
tiyit)r  without  confessing  my  crime.  But  as  soon  as  I  perottvsd 
that  it  was  the  will  of  God  that  I  should  reveal  the  deed,  I  made 
a  full  confession."  <  The  respectively  similar  styles  of  Hocker 
and  Tawell  will  perhaps  recur  to  the  memory  of  our  readers. 

It  is,  as  we  have  said,  a  want  of  ima^ation  and  feeltii^» 
which  probably  characterizes  sentimentalists  and  canting  rdi- 
gionists  in  general,  but  which  at  any  rate  explains  the  love 
of  highflown  hypocritical  language  among  great  criminals.  If 
their  hearts  and  consciences  were  not  utterly  deadened,  or  if 
they  had  the  imagination  which  attaches  vivid  conceptions  to 
words,  they  would  naturally  shrink  from  allusions  to  principlet 
and  instincts  which  they  are  constantly  violating  by  their  prac- 
tice. Intrinsically  as  much  brutalized  as  their  duller  companions 
in  guilt,  they  have  only  learnt  to  stimulate  their  dull  fiincies  by 

!>ictures  of  those  virtues  which  in  themselves  have  no  attraction 
or  them«    The  real  motives  which  impel  them  to  crime  are  of 
the  common  vulgar  kind,*-<:upidity,  safety  fitmn  detectk>n  of  a 

*  John  Paul  Fonter,  Traiudation,  p.  41. 

*  Ri«niNHisr,Tn»ibti9D,  p.  109. 
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former  crime^  or,  in  less  degrading  cases,  revenge.  There  are  a 
few  cases  in  this  collection  where  the  character  or  temptations 
of  the  criminal  excite  an  unusual  interest.  Perhaps  the  most 
excusable  murder  is  that  of  Kleinschrot,  a  domestic  tyrant,  who 
was  put  to  death  by  his  wife  and  children  in  a  spirit  of  self- 
defence,  which  recalls  the  tragedy  of  Cenci.  It  is  however 
rather  with  a  view  to  the  evidence  and  mode  of  procedure  in  the 
different  cases,  than  with  reference  to  the  character  of  the  cri- 
minals, that  we  wish  to  consider  them  at  present. 

The  main  characteristics  of  criminal  jurisprudence,  as  it  exists 
in  Germany,  except  where,  as  in  some  of  the  Rhenish  provinces, 
trial  by  jury  has  been  established,  have  become  generally  known 
in  England  from  various  sources.  The  laws  of  evidence  are 
in  most  respects  much  more  technical  and  complex  than  our 
own.  Instead  of  allowing  the  larj^e  margin  within  which  juries 
are  allowed  to  judge  of  probabilities,  it  has  been  the  aim  of 
German  jurists  to  define  beforehand,  as  far  as  possible,  the  exact 
inference  which  shall  be  drawn  item  any  given  fact,  and  the 
exact  mode  in  which  the  fact  itself  shall  be  established.  Objec- 
tions to  the  competency  of  a  witness  are  more  numerous  than 
they  were  in  England,  even  before  the  recent  acts;  and  between 
objections  to  the  competency  and  objections  to  the  credit,  a  dis« 
tinction  of  half-competency  is  introduced,  under  which  certain 
witnesses  may  be  examined,  with  the  restriction  that  two  of 
them  shall  be  necessary  to  prove  what  would  be  sufficiently 
established  by  one  sufficient  witness.  Thus  one  innocent  bye- 
stander  and  two  accomplices  may  prove  a  crime  to  have  been 
committed  in  their  presence,  which  might  also  be  proved  by 
two  byestanders  or  by  four  accomplices ;  but  one  unimpeached 
witness  would  Qnly  furnish  half  proof,  or,  with  the  assistance  of 
one  accomplice,  three  quarters  of  a  proof.  So  again  proof  from 
circumstances  {Anzeigen)jB,nA  from  inferences  (^hlussfolgerun" 
gen),  is  never  allowed  to  be  the  sole  foundation  of  a  conviction  ;^ 
and  lawyers  and  judges  exercise  singular  astuteness  in  refining 
away  direct  evidence  into  a  mere  conclusion  of  the  understand- 
ing formed  by  the  witness.*    Even  confessions,  which  form  so 

>  See  Hitxig,  AmuJen,  N.  F.  p.  213. 

'  Sec  an  instance,  strongly  censured  by  Feuerbacb,  Merkwvrdige  Verbrechen, 
vol.  ii.  p.  638.  Eight  witnesses  saw  the  prisoner  move  his  arm  violently  towards 
the  deceesedi  who  was  at  the  moment  stabbed  to  the  heart  by  a  knife,  which  was 
immediately  afterwards  foand  in  the  prisoner's  hand.  The  defence  was,  that 
the  deceased  ran  upon  the  knife.  The  court  held  that  the  proof  was  incomplete, 
because  none  of  the  witnesses  actually  saw  the  knife  entenng  the  body ;  fliat  it 
did  so  in  ftct  waa  only  an  inference.  The  distinction  would  have  been  aoond 
and  intelligible  in  a  treatise  of  Berkeley's;  in  practice  itwaaacuriooaspecinien 
of  pedsntiy. 
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far  more  important  a  part  of  criminal  evidence  in  Germany  than 
in  England,  are  subjected  to  eonally  rigorous  tests.  There  is 
no  such  thing  as  a  simple  plea  ot  guilty.  The  facts  which  the 
accused  admits  must  be  within  his  own  knowledge/  and  such 
as  he  could  not  have  been  mistaken  in,  and  they  mu^  be  found, 
after  the  strictest  cross-examination  and  inquiry,  to  be  consistent 
and  probable.  Nor  even  when  all  these  requisites  are  founded, 
is  a  confession  in  any  case  sufficient  to  prove  the  ecrpus  delicti 
(TAat  bestand).  In  the  case  of  the  Klemschrot  family,  for  in- 
stance, where  the  bones  of  the  deceased  were  found  in  a  hiding 
place  pointed  out  by  the  murderers,  where  the  motives  for  the 
crime  were  sufficiently  proved  by  the  general  evidence,  and 
where  all  the  murderers  made  a  full  confesuon,  the  proof  was 
insufficient,  because  it  was  not  shown  that  the  injuries  inflicted 
on  the  deceased  were  necessarily  fatal.  It  was  admitted  that 
blows  were  &:iven,  and  that  the  man  died  immediatdy  after- 
wards ;  but  the  Bavarian  law,  as  Feuerbach  says,  requires  cer- 
tainty, and  does  not  admit  the  ordinary  conclusion  from  pott 
hoc  to  propter  hoc. 

The  tecnnical  limitations  of  the  value  of  evidence,  which  w« 
have  mentioned,  ^ive  only  a  specimen  of  the  complicated  and 
artificial  checks  which  at  first  sight  seem  to  give  undue  pmlec- 
tion  to  criminals.  But  it  is  necessary  to  observe,  that  degrees 
of  proof  are  not  treated  as  with  us,  as  stronger  or  weaker 
grounds  for  a  conviction,  their  insufficiency  necessarily  leading 
to  an  acquittal.  In  Germany,  on  the  contrary,  they  are  practi- 
cally made  equivalent  to  degrees  of  guilt.  An  incomplete  proof 
subjects  the  accused  to  a  detention,  sometimes  of  many  years, 
in  prisons  of  the  severest  class.  Either  the  process  is  prorogued 
in  the  hope  of  obtaining  further  proof,  in  which  case  the  prisoner 
suffers  not  only  solitary  confinement,  but  ill  treaUnent,  some- 
times amounting  to  blows,  as  a  punishment  for  alleged  obstipacjr 
or  falsehood ;  or  if  further  proof  is  despaired  of,  he  is  sentenced 
to  a  long  term  of  imprisonment,  on  the  ground  of  the  suspicion 
which  attaches  to  his  character.  In  capital  cases,  wherie  ^oor' 
fession  is  indispensable,  the  sentence,  in  default  of  cojurtc^ity 
sometimes  extends  to  imprisonment  in  chains  foi*  life. 

As  compared  too  with  the  criminal  procedure  with  wbiob 
Englishmen  are  familiar,  the  amount  of  eridence  let  in  a^aiast 
the  prisoner  by  the  German  law  greatly  exceeds  that  which  is 

*  In  the  case  of  the  Kalms,  already  quoted,  the  deceased  was  preyed  to  have 
had  all  the  svinptoms  of  poisoning  from  anenic.  Both  prisoners  confessed  to 
have  given  her  the  arsenic.  They  were  twice  sentenced  to  death,  bat  on  the 
third  inquiry  the  court  of  appeal  decided  that  the  ^roi^  was  incomplete^  ti  the 
prisoners  did  not  know  the  powder  to  be  anenic,  wmch  they  bougbit  m  iacb< 
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artificially  excluded.  Inquiries  are  made  into  all  the  previous 
life  of  the  prisoner^  not  merely  into  events  judicially  ascertained, 
such  as  previous  convictions,  but  into  his  habits,  disposition, 
temper,  and  the  esteem  in  which  he  was  held  by  his  family  and 
neighbours.  His  looks  and  gestures  when  he  was  apprehended, 
his  conduct  in  prison,  and  in  general  whatever  circumstances 
would  facilitate  the  formation  of  an  individual  opinion  on  his 
^ilt  or  innocence,  are  all  formally  recorded  for  the  information 
of  the  court.  But  all  these  collateral  aids  to  conviction  are  of 
little  importance  compared  with  the  weight  which  is  attached 
to  confessions,  and  the  exertions  which  are  used  to  extract  them. 
'^  By  far  the  most  important  evidence,"  we  quote  from  Lady 
Gordon's  judicious  premce,  ^*  is  that  ^ven  by  the  prisoner  him- 
self; he  is  questioned  by  the  examinmg  judge,  in  the  presence 
of  a  notary  employed  to  take  down  his  repUes.  The  judge 
begins  by  exhorting  him  to  tell  the  truth,  hinting  that  a  full 
confession  may  soften  his  punishment.  He  then  asks  him 
whether  he  knows  why  he  has  been  arrested ;  and  if  the  pri- 
soner affects  ignorance  or  gives  a  false  reason,  he  is  again  ad- 
monished. Should  be  persist  in  his  assertions  the  judge  closes 
the  examination  for  that  day.  At  the  next  examination  he  re* 
xnhlds  the  prisoner  of  the  duty  of  truth  and  of  the  danger  of 
persisting  in  falsehood,  and  then  begins  a  series  of  questions, 
calcalated  to  entrap  him  into  admissions  inconsistent  with 
innocence.  If,  on  the  other  hand,  the  prisoner  states  the  true 
cause  of  his  arrest,  he  is  called  upon  to  tell  all  he  knows  of  the 
matter.  This  statement  is  written  down,  and  the  judge  after- 
wards questions  him  upon  every  circumstance  of  his  story,  im- 
portant or  trifling,  taking  care  that  he  shall  not,  if  it  can  be 
avoided,  perceive  which  questions  are  unportant,  and  that  no 
thne  be  allowed  him  to  consider  his  replies.  During  the  inquiry 
tile  prisoner  is  kept  in  ignorance  of  the  charge  against  him,  and 
any  endeavour  on  his  part  to  gain  information  on  the  subject  is 
an  ofience  in  law.  He  is  not  allowed  to  see  a  copy  of  his  own 
evidence,  or  of  that  of  the  witnesses.  But  when  the  judge  has 
failed  to  obtain  a  confession,  the  prisoner  is  unexpectedly  con- 
fronted with  one  or  more  of  the  witnesses  against  him,  or  with 
an  accomplice,  if  there  be  one,  in  the  hope  of  surprising  him 
ii^  a  confession.  Should  the  prisoner  refuse  to  answer,  he  is 
put  on  a  diet  of  bread  and  water.  In  cases  of  murder,  the 
accused  is  led  to  the  spot  where  the  crime  was  committed,  and 
the  bleeding  corpse,  or  it  may  be  the  mouldering  remains,  are 
suddenly  shown  to  him.  Feuerbach  remarks  that  in  cases  of 
infanticide  this  expedient  has  n^ver  been  known  to  fail,  but  it  is 
manifest  that  such  terrors  can  have  little  or  no  effect  on  hardened 
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and  resolate  criminals^  A  confaMion  must  be  formally  made 
before  the  examining  judge,  and  that  not  daring  the  first  ejMr 
mination ;  a  confession  made  then  cannot  be  followed  by  con- 
viction ;  and  a  confession  made  before  two  sufficient  witnesaeSi 
in  the  absence  of  the  judge,  is  only  half  proof,  and  requires  to 
be  confirmed  by  other  evidence/' 

Utterly  opposed  as  this  inquisitorial  system  is  to  the 
traditional  maxims  of  English  jurisprudence,  it  must  be  con- 
fessed that  with  us  the  difficulties  thrown  in  the  way  of 
confession  have  been  carried  at  least  to  the  verge  of  absurdity, 
and  that  the  German  system  is  at  first  si^ht  more  consonant 
with  the  common  sense  and  ordinary  practice  of  mankind,  A 
father  of  a  family,  who  suspected  a  child  of  misconduct,  would 
certainly  not  think  of  abstaining  from  a  strict  examination  of 
the  supposed  delinquent,  nor  would  he  rest  satisfied  with  aoy 
amount  of  extrinsic  evidence  as  loug  as  the  partv  accused  reso- 
lutely denied  his  guilt.  It  is  not  indeed  so  much  in  punuance 
of  any  theory  as  to  the  best  means  of  arriving  at  the  truth/tbat 
confessions  are  discouraged  and  examinations  of  the  accused 
prohibited  in  England,  as  from  a  spirit  of  fair  nlay  which  pro* 
oabljr  originated  in  the  reaction  agamst  the  harsn  laws  and  op- 
pressive proceedings  of  earlier  times.  A  just  conviction  is 
naturally  considered  an  advantage  to  the  community^  but  it  is 
only  felt  to  be  satisfactory  when  it  is  obtiuned  in  accordance 
with  the  laws  of  the  game.  It  is  true  that  we  are  justly  proud 
of  the  comparative  security  to  the  innocent  which  is  ofllerad  by 
our  jurisprudence;  but  a  technical  objection  is  much  more 
available  to  the  guilty  than  to  those  who  would  in  general  secure 
an  acquittal  on  the  merits.  English  lawyers  have  in  &ct 
adopted,  with  respect  to  undoubted  criminals,  the  principles  of 
the  bunting  field.  In  both  cases  the  object  is  eventually  to 
catch  the  object  of  pursuit ;  but  the  disappointment  of  suffisriiig 
it  to  escape  is  nothing  compared  to  the  crime  of  admitting  a 
doubtful  confession  or  of  shooting  a  fox ;  both  are  entitled  to 

We  must  notf  however,  be  led  hastily  to  adopt  the  popukr 
view,  which  considers  confession  not  only  the  best  evidence  (an 
opinion  partially  recognized  by  English  law),  but  also  the  most 
desirable  to  obtain.  In  the  first  place,  we  may  remark,  that 
confession  is  in  fact  better  evidence  when  it  is  discouraged  and 
seldom  tendered,  than  where  it  is  extracted  in  pursuance  of  the 
express  directions  of  the  law.  It  is  only  on  this  ground  that 
we  can  defend  the  laxity  which  prevails  in  our  own  practice 
with  reference  to  confessions  when  they  are  once  admitted.  I^ 
is  true  that  on  the  trial  of  a  crown  issue,  the  corpui  d$lieH  muat 
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be  eetftbliflhed  by  independent  evidence ;  but  where  a  plea  of 
guilty  is  recordedi  the  main  fact  is  not  subjected  to  any  mvesti* 
gation,  except  by  the  very  unsatisfactory  tribunal  of  the  grand 
jury.  If  confessions  formed  the  most  important  part  of  the 
criminal  evidence  given  in  English  courts,  no  doubt  they  would, 
as  in  Germany,  have  been  long  ago  subjected  to  the  rules  of 
special  pleading,  and  provided  with  innumerable  loopholes  to 
compensate  the  prisoner  for  the  chances  of  escape  now  provided 
to  the  prisoner  by  the  opportunity  of  keeping  his  own  counsel. 
To  judge  how  far  such  technical  restrictions  are  essential  for  the 
purposes  of  justice,  we  cannot  do  better  than  consult  the  expe- 
rienoe  of  those  who  are  famiUar  with  the  results  of  the  inqui- 
sitorial system. 

Feuerbaoh  is  extremely  sceptical  as  to  the  confidence  which 
can  be  placed  in  confessions.  After  long  experience  as  a  judge 
and  an  mquisitor,  he  comes  to  the  conclusion  that  confessions  pro- 
caecRng  from  conscientious  motives  are  so  rare  as  to  be  scarcely 
worth  considering.  The  more  common  motives  which  lead 
criminals  to  a  true  statement  of  their  guilt  are  either  weariness 
of  confinement,  desire  of  relief  from  uncertainty,  mere  cowardly 
stupidity,  or  incapacity  to  resist  and  parry  the  inquisition  of 
the  examining  judge.  In  a  majority  ot  cases,  the  confessions 
so  occasioned  are  true,  but,  he  adds,  only  in  a  majority  of  cases; 
for  all  theee  motives  tend  also  to  produce  false  admissions  of 
guilt.  Some  accuse  themselves  untruly  to  escape  from  military 
service,  some  to  direct  suspicion  away  rrom  some  other  transac- 
tion, some  from  mere  vanity,  especially  in  the  case  of  political 
oflTences.^  Many  prisoners  undergoing  sentence  confess  heavier 
orimes  for  the  sake  of  an  immediate  removal  from  the  place  of 
their  actual  sufiering,  and  some  think  it  safer  to  invent  a  lighter 
offence  than  to  be  suspected  of  a  greater  crime,  or  even  attempt 
to  conciliate  the  judge  by  making  the  admissions  which  he  seems 
to  desire.  Feuerbach  gives  several  curious  instances  of  fidse 
confiBssions  more  or  less  obstinately  adhered  to,  which  have  given 
the  tribunals  occupation  for  months  or  years.  In  Germany  time 
it  no  object.  A  confession  is  sifted  and  the  prisoner  cross-exa- 
mined, tested,  and  confronted  with  other  witnesses,  till  perhaps 
his  innocence  of  the  crime  is  nearly  evident,  when  he  will  invent 
a  new  circumstance,  which  sets  the  judge  in  motion  afresh.  At 
the  last  moment,  perhaps,  he  retracts ;  but  if  his  admissions 
against  himself  were  doubtful,  how  much  more  his  assertion  of 

'  In  the  trials  of  itbme  of  the  leaders  of  Toung  Germany^  Young  SwUzer' 
lend,  and  Young  Europe,  in  the  canton  of  Bern,  &h6vLt  the  year  1837,  several 
instiiacet  of  sdmiMionB  which  have  much  the  appearance  of  mera  boaiting  may 
be  found.    S€«  Hitsig>  vol,  2. 
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innocence.  Here  is  a  new  source  of  cross-examination  and  con- 
frontation, and  when  the  pile  of  documents  and  depositions 
{Aden)  has  grown  to  the  ceiling  of  the  magistrate's*  office,  a 
decision  is  perhaps  formed  by  his  superiors,  that  the  inquiry 
should  be  suspended,  and  the  prisoner  restored  to  his  liberty, 
or  relegated  to  his  former  prison. 

One  of  the  most  curious  cases  of  lon^  continued  success  in  this 
species  of  fiction  was  that  of  John  Paul  iJtting,  a  good-for-nothing 
vagabond,  who  happened  in  the  year  1823  to  be  suffering  greatly 
from  the  severity  of  the  house  of  correction  at  Plassenburg,  where 
he  was  then  expiating  various  minor  offences.  For  the  purpose 
of  chan^ng  his  place  of  punishment  he  gave  information  to  the 
authorities  of  the  murder  of  a  traveller,  to  which  he  had  been  ac- 
cessory the  year  before.  He  stated  that  as  he  was  returning  from 
hop-picking,  in  company  with  a  certain  Anton,  called  the  painter, 
a  stranger  applied  to  them  to  carry  his  bundle,  to  which  they 
agreed,  and  that  they  afterwards  took  the  stranger  into  a  Wbod, 
where  Anton  murdered  and  buried  him.  The  place  was  minutely 
specified,  and  Anton  was  described  as  distinguished  among 
other  peculiarities  by  blond  hair,  black  eyebrows,  and  a  rd 
beard.  Uttin^  was  immediately  removed  into  the  jurisdiction  of 
the  judge  of  mquiry,  and  gens  d'armes  were  sent  in  all  direc* 
tions  in  search  of  Anton.  Sometimes  they  heard  of  such  a 
name,  but  found  nothing  in  the  description  corresponding  to  it; 
more  often  they  were  entirely  at  a  loss,  but  their  zeal  was  kept 
up  by  new  particulars,  which  Utting,  from  time  to  time,  favoured 
them  with,  respecting  bis  friend.  At  last  he  told  them  that  be 
had  seen  Anton's  mistress  pass  his  window,  and  the  woman  of 
whom  he  spoke,  Maria  Baroara  Berger,  was  immediately  taken 
into  custoay.  She  at  once  admitted  her  knowledge  both  of 
Utting  and  of  Anton,  and  gave  a  number  of  particulars  which, 
as  far  as  the  existence  of  Anton  was  concerned,  removed  all 
doubts  of  Utting's  veracity.  In  the  meantime,  however,  the 
murdered  man  was  as  difficult  to  find  as  the  muiderer*  No  one 
had  been  missed,  no  srave  could  be  found,  although  Utting  was 
repeatedly  taken  to  me  spot  which  he  had  described.  But  the 
unavoidable  publicity  of  tue  matter  had  naturally  awakened  die 
imagination  of  the  neighbourhood.  One  man  remembered  to 
have  seen  a  fresh  grave  about  the  time  of  the  murder,  and  there 
was  always  some  rumour,  or  fragment  of  evidence,  which  wes 
considered  sufficient  to  keep  the  pursuit  from  being  dropped* 

In  time,  however,  Maria  Berger  confessed  that  all  ner  stoiy 
was  false ;  she  knew  of  no  painter  named  AntoUi  nor  of  any 
other  Anton,  and  had  solely  answered  the  leading  questions 

*  Feucrbacb,  Merkwiirdige  VerbrecheUi  voL  2,  p.  504. 
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of  the  tribunal  in  the  affirmative  from  a  fear  of  offending  it  by 
contradiction.  After  ten  months  Utting  himself  acknowledged 
that  his  whole  story  was  a  mere  fiction,  that  he  knew  of  no 
Anton  the  painter  and  of  no  murder,  and  that  his  intimate 
knowledge  of  the  fatal  wood,  which  had  seemed  to  the  autho- 
rities so  strongly  to  confirm  his  story,  arose  not  from  his  having 
once  witnessed  a  murder  in  it,  but  from  having  frequented  it 
for  the  much  less  remarkable  purpose  of  picking  blackberries. 
Under  these  circumstances  the  Aden  were  forwarded  to  the 
Court  of  Appeal,  who,  with  a  soundness  of  discretion  worthy 
of  all  praise,  ordered  the  inquiry  to  be  suspended,  and  the 
ingenious  Utting  to  be  remitted  to  his  former  place  of  im- 
prisonment. 

One  of  the  most  remarkable  features  of  the  German  system 
of  criminal  procedure  is  the  circumstance  that  the  prisoner  is 
neyer  brought  into  the  presence  of  the  court  which  decides  on 
his  guilt  or  innocence.  There  is,  in  fact,  no  trial,  in  the 
English  sense  of  the  word,  and  we  are  surprised  thai;  Lady 
Gordon  should  have  substituted  the  expression  ''Criminal 
Trials"  for  Feuerbach's  title,  "  Remarkable  Crimes."  The  judge 
of  in<piry,  who  takes  the  de|)ositions  of  the  accused  and  of 
the  witnesses,  probably  has  it  in  his  power,  by  the  manner  in 
which  he  frames  the  collection  of  documents  {Acten)y  by  the 
examination  and  cross-examination  which  he  conducts,  and  by 
the  description  of  the  appearance  and  conduct  of  the  prisoner, 
which  he  appends  to  the  evidence,  to  lead  the  superior  court,  in 
the  majority  of  cases,  to  the  conclusions  at  which  he  has  himself 
arrived.  Ue  has,  however,  no  right  to  form  an  official  decision. 
The  documents  are  entrusted  to  an  advocate,  selected  to  con- 
duct the  defence  sometimes  by  the  prisoner,  but  more  often  by 
the  court,  who  in  some  cases  is  allowed  to  communicate  with 
bift  client,  but  in  others  is  obliged  to  rely  on  the  Aden  alone. 
On  these  materials  he  has  to  exercise  his  ingenuity.  He  may 
ibrow  doubts  on  the  evidence  against  the  pnsoner,  but  he  can 
neither  cross^-examine  nor  call  evidence  to  rebut  it.  If  he  has  a 
coanter  statement  of  facts  to  brmg  forward,  he  must  move  the 
court  to  remit  the  inquti'v  to  the  Untersuchungs  Rittery  with 
directions  to  receive  the  additional  evidence.  These  difficulties 
and  limitations  seem  favourable  to  the  growth  of  astuteness  in 
advocates;  and  we  will  undertake  to  say  that  the  hypotheses, 
doubts  and  quibbles  which  are  gravely  tendered  to  the  calm 
consideration  of  the  courts,  infinitely  exceed  in  hair-splitting 
and  violation  of  common  sense  the  most  sophistical  attempts  of 
our  own  bar  to  play  upon  the  weakness  of  juries.  One  great 
source  of  remonstrance  in  cases  of  death  or  wounding  arises 
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from  the  medical  tribunal,  to  which  a  rather  vague  share  b 
practical  medical  jurisprudence  is  allowed  by  law.  Every  court 
oas  a  medical  board  attached  to  it,  which  delivers  offidal 
opinions  on  questions  within  its  competence,  though  how  far 
that  competence  extends  seems  td  be  a  question  fertile  in  dis* 
putes.  In  strict  analogy  to  the  separation  of  the  funotion  of 
ascertaining  facts  from  that  of  forming  conclusions  from  the 
evidence,  tne  physicians  who  decide  on  the  interpretation  of 
physical  phenomena,  on  questions  of  the  operation  of  poisoo, 
of  the  mortal  nature  of  wounds,  and  the  like,  must  be  distinct  per* 
sons  from  those  whoexamine  the  body  and  depose  to  the  appear* 
ances.  On  the  application  of  the  defendant's  advocate^  or  of 
its  own  motion,  the  court^  may  refer  any  question  of  this  dan 
to  the  medical  board  (Physikat),  who  in  their  report  (Phyaikats- 
Gutachten)  ought  to  abstain  from  every  non-medical  discussion; 
but  it  seems  that  they  frequently  transgress  their  province  by 
entering  into  a  discussion  of  the  probable  fiicts  of  the  case, 
instead  of  adopting  them  as  stated.  To  this  excess  of  jurisditi'* 
tion  the  advocate  naturally  objects,  and  frequently  takes  the 
opportunity  to  make  a  counter  irruption  into  the  region  of  me- 
dicine, and  prove  that  the  physicians  have  come  to  wrong  coq-^ 
elusions,  even  within  their  own  province. 

Our  own  mode  of  procedure,  it  is  true,  is  not  exempt  firom  diffi- 
culties of  this  last  nature,  though  they  exhibit  themselves  in  adif- 
ferent  form.  A  portion  of  them  is  rather  to  be  attributed  to  the 
inherent  nature  of  the  case,  to  the  character  of  the  questions 
raised,  the  impossibility  of  drawing  with  absolute  accoracy  the 
line  between  conclusions  of  a  general  character  and  conclusioos 
strictly  medical  or  scientific,  than  to  anything  in  the  German 
system  peculiarly  favourable  to  their  existence.  Our  meaning 
may  be  illustrated  by  a  reference  to  any  recent  case  of  poison- 
ing. The  medical  witness  describes  certain  appearances^  and 
the  result  of  certain  experiments,  and  delivers  it  as  his  opinion, 
formed  in  consequence  of  the  appearances  and  experiments, 
that  death  was  caused  by  a  dose  of  prussic  acid.  This,  we  may 
presume,  would  have  been  equally  the  decision  of  a  Gterman 
medical  board,  or,  more  properly  speaking,  of  the  two  boards  to 
whom  the  separated  question  would  have  been  referred;  the 
duty  of  the  first  being  to  examine  the  body,  try  the  experiments, 
and  note  the  consequent  phenomena ;  of  the  second^  to  dechre 
the  conclusion  to  wnich  such  and  such  facts  appeared  to  them 
to  lead.  Each  system,  then,  having  brought  us  to  this  point, 
the  question  is  taken  up  by  the  advocate  for  the  defence.    It  is 

'  See  a  controversy  in  the  case  of  the  Kalmfl,  already  qnotecl  from  Hitsi|« 
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of  coane  open  to  him,  on  the  English  systemi  to  urge  that  the 
conclusion  deduced  is  not  ine?itabk :  anahere  he  at  once,  and  of 
necessity,  invades  the  province  of  medicine*  He  may  contend 
that  science  has  hardly  arrived  at  an  absolute  certainty  on  points 
of  this  nature;  he  may  perhaps  show  by  reference  to  medical 
works,  or  by  crosa^xamination,  that  some  difference  of  opi- 
nion exists  as  to  the  quantity  of  prussic  acid  to  be  inferred  from 
such  or  such  an  appearance,  as  to  the  quantity  capable  of  being  e:^'* 
tracted  from  such  or  such  a  subs^uce ;  and  be  can  urge  the  actual 
presence  of  a  substance  capable  of  producing  same  prussic  acid, 
sufficient  to  account  in  some  degree  for  the  appearances  de» 
scribed,  and  to  justify  at  least  a  doubt  as  to  the  veracity  of  the 
conclusion  drawn  by  the  medical  witnesses.  The  English  advo- 
cate, as  we  know,  may  do  this,  and  his  chance  of  success  with  a 
jury  will  be  greater  or  less  than  that  of  the  German  advocate  with 
his  educated  tribunal,  according  to  the  nature  of  the  doubt 
which  be  tries  to  raise.  Moral  quibbles  will  shalge  the  jury*^ 
scientific  niceties  fascinate  the  judge*  Take  again  the  case  of 
murder  or  wounding,  by  a  stab  or  other  violent  means.  We  can 
imagine  it  to  be  a  question  of  the  most  critical  importance,  with  re« 
ference  to  the.  guilt  of  the  accused,  what  position  the  person  who 
gave  the  wound  occupied,  with  reference  to  the  sufferer^  at  the 
moment  of  giving  it ;  whether  the  blow  was  struck  from  behind, 
sideways,  upwards  or  downwards,  with  the  right  or  with  the  left 
hand ;  and  the  nature  and  shape  of  the  wounditself  might  be  the 
only  available  means  for  deciaing  the  question.  This  would  be 
inferred  in  Oermany  to  the  medical  board  for  their  judfl^ent ;  it 
would  certainly  in  England  hold  a  conspicuous  place  m  the  ex- 
amination of  the  medical  witness,  and  not  less  certainly  in  his 
cross-examination,  if  he  were  subjected  to  any.  Under  both 
systems  the  medical  or  surgical  opmion  would  certainly  require, 
and  probably  receive,  the  strictest  examination  from  persons  not 
themselves  medical;  each  would,  to  a  certain  extent,  necessarily 
invade  the  allotted  province  of  the  other.  Our  own  system  iieems 
to  have  the  advantage  in  this,  that  though  it  cannot  altogether 
avoid  some  confhsion  between  the  boundaries  of  law  and  medi- 
cine, it  is  throughout  at  least  attempting  to  define  them.  Every 
question  and  every  answer  in  the  cross-examination  of  the  witness 
is  so  far  an  effort  on  the  part  of  one  to  fix  the  limits  of  the  other 
with  precision,  and  the  sum  of  such  efforts  is  in  general  tolerably 
successful. 

The  great  object  aimed  at  by  any  system  of  rules  or  modes  of 
proof  in  criminal  jurisprudence,  is  to  subject  to  checks  and 
limits  of  one  kind  or  other  the  tendency  of  men  to  acquiesce  in 
what  is  probable ;  to  bring  something  of  the  accuracy  of  scien- 

A  a2 
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tific  demonstration  to  bear  upon  a  question  purely  practical ; 
not  only  to  secure  for  us  the  degree  of  moral  certainty  upon  which 
men  are  in  most  transactions  of  life  content  to  act,  but,  to  some 
extent,  to  raise  its  standard,  and  bring  it  nearer  to  absolute  cer- 
tainty. We  attempt  this,  among  other  ways,  by  our  limitations 
of  admissible  evidence ;  often  excluding  thereby  evidence  which, 
if  admitted,  would  be  believed,  and,  if  believed,  would  be  con- 
clusive with  the  jury  us  to  the  point  on  which  they  are  to  decide; 
because  the  facts  so  excluded  oeiong  to  a  class  held  incajpable  of 
certainty.  They  are  thrown  out,  like  constants  in  a  differential 
equation.  Herein  we  apply  rules,  whether  otherwise  good  or 
bad,  at  any  rate  strictly  scientific.  The  one  question  is,  does  the 
evidence  tendered  come  within  the  class  of  receivable  evidence 
or  not  ?  If  not,  there  is  no  farther  question  about  its  value,  no 
argument  about  the  greater  or  less  degree  of  moral  conviction 
which  it  is  calculated  to  convey — it  is  struck  out  of  the  ques- 
tion— it  becomes  simply  nothing.  With  the  admitted  evidence 
we  deal  very  differently :  we  hand  it  over  to  the  jury,  and  say-* 
these  are  the  facts  from  which  you  must  form  your  conclusions ; 
from  these  you  must  judge  as  reasonable  men ;  if  they  lead  you 
to  a  conclusion  of  which  you  feel  no  practical  doubt,  with  a 
certainty  upon  which  in  ordinary  life  you  would  act  without 
hesitation,  that  conclusion  it  is  which  the  law  requires  of  you  to 
declare,  and  sanctions  when  you  have  declared  it.  In  short  we 
apply  our  science  to  the  collection  of  evidence,  and  leave  it  to 
common  sense  to  draw  the  inference. 

The  German  system,  as  is  obvious,  aims  at  being  more  strictly 
scientific  throughout.  It  is  not  the  evidence,  but  the  results  of 
the  evidence — not  facts  so  much  as  the  inferences  to  be  deduced 
from  facts,  which  it  seeks  to  subject  to  fixed  rules.  It  is  not,  if 
evidence  of  A.  be  tendered  to  you  you  shall  not  admit  it,  but— 
if  A  be  proved  then  you  shall  infer  B,  This  system,  or  something 
very  like  it,  is  of  course  favoured  by,  if  not  essentially  connected 
with  the  separation  so  often  noticed  between  the  functions  of  the 
tribunal  which  collects  the  evidence  and  the  tribunal  which  de- 
duces the  consequence  from  the  evidence.  By  the  removal  of 
the  actual  persons  concerned — of  the  actual  facts  and  things 
concerned— of  witnesses,  prisoner,  stolen  articles,  instruments  of 
theft  or  violence,  every  thing,  in  short,  visible  or  tangible,  from 
those  who  are  to  pronounce  upon  the  guilt  or  innocence  of  the 
accused — we  seem  to  do  something  towards  securing  a  dispas- 
sionate decision.  Not  because  after  having,  in  one  sense  otthe 
word,  heard  the  case,  this  or  that  general  impression  is  strongly 
excited  in  the  hearer's  mind — not  because  he  would  answer,  if 
iisked, "  1  have  no  doubt  it  is  so,"  (for  who  can  say  how  far  the 
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imagination,  the  prejudices,  the  imperfect  reasoning  of  all  men, 
the  bias,  innocently,  perhaps,  but  inevitably  imbibed  in  the  coursfc 
of  a  long  investigation,  which,  it  is  probable  enough,  has  brought 
out  much  in  every  way  to  the  general  disadvantage  of  the  per- 
son charged  with  the  particular  offence — how  far  all  these  thmgs 
may  influence  even  a  careful  and  candid  judgment,)  shall  he  be 
held  entitled  to  pronounce  the  decision  which  justice  requires. 
Others  shall  do  this,  to  whom  the  persons  are  indefinite,  and 
the  facts  ascertained  by  the  hearer,  the  data  of  a  problem. 
Notliing  can  sound  more  plausible  than  this  theory ;  nothing 
can  be  more  fertile  in  difficulties  and  dangers.    We  gain,  or 
appear  to  gain,  scientific  calmness  :  we  lose  reality.   Our  reason, 
unaided  by  the  power  of  visible  and  material  facts,  becomes,  as 
it  were,  timid  and  stumbling.    We  cannot  fall  back  on  that 
kind  of  positive  conviction  which  is  so  often  felt  by  all  men, 
yet  most  frequently  founded  on  processes  of  reasoning  too  rapid 
and  subtle  to  be  retraced  and  explained  by  any  but  a  practised 
reasoner.     We  cannot  feel  justified  in  believing  one  positive 
assertion  more  than  another — though  perhaps  if  the  two  asserter$ 
were  in  presence  before  us,  we  might  scarcely  hesitate  between 
them.     We  cannot  feel,  though  we  may  have  very  good  reason 
to  believe,  that  ail  the  case  is  before  us.    We  cannot  but  look 
with  some  distrust  on  the  facts  which  come  to  us  having  passed 
through  another  mind,  which  has  marshalled  and  stated  them 
for  us. 

These  or  similar  considerations  naturally  lead  to  the  next 
peculiarity — ^the  attempt  to  define  the  character  and  weight 
of  evidence.  Rules,  definitions,  limitations,  are  called  in  to 
give  to  the  course  of  legal  deductions  more  and  more  of  the 
accurate  look  and  certainty  of  a  problem.  The  evidence  of  a' 
person  in  such  or  such  a  position  may,  on  general  principleS| 
appear  likely,  ceteris  paribus,  to  be  worthy  of  less  reliance  than 
another's.  The  law  relieves  at  once  the  mind  from  uncertainty 
and  the  decision  from  fallibility,  by  directing  the  judge  to  c^fl 
him  a  ''  suspicious  witness,"  and  believe  him  half  as  much  a$ 
another  person — to  give  his  evidence  half  marks.  Deficiency 
of  direct  proof  may  be  supplied  by  circumstances,  but  those 
circumstances  must  be  proved,  not  to  the  conviction  of  the  tri- 
bunal, but  by  the  defined  number  of  witnesses.  Every  thing, 
in  short,  is  to  be  considered  not  as  it  satisfies  or  fails  to 
satisfy  the  mind  of  the  judge,  but  as  it  satisfies,  more  or  less, 
the  conditions  of  the  problem.  We  say  more  or  less ;  for  the 
result  of  this  mode  of  calculating  and  summing  up  evidence  is, 
that  a  proof  is  not,  as  with  us,  ineffective  because  insufficient ; 
it  is  admitted  as  far  as  it  goes,  and  the  criminal  whom  we  should 


324        Remarkable  Crimes,  from  the  German  Records. 

acquit,  on  the  principle  that  all  who  are  not  proved  to  be  guilty 
are  innocent,  lA  held  as  half  or  three-quarters  guilty;  and  is, 
perhaps,  detained  in  prison  for  years  while  justice  is  searching 
for  the  missing  fraction  of  proof;  perhaps  punished  in  propor- 
tion to  the  degree  in  which  his  ^ilt  is  hela  to  be  established. 
This  strictness  of  inference  is  relied  upon  as  a  sufficient  correc- 
tive of  the  laxity  of  admission ;  and  hence  arises  the  fiicihty 
with  which  a  variety  of  circumstances  find  their  way  into  the 
case  and  i^t  its  decision,  all  of  which  English  jurisprudence 
would  reject  in  a  mass  as  irrelevant  to  the  issue  or  uncertain. 
The  character  of  the  prisoner  weighs  e^ainst  as  well  as  for  him ; 
and,  what  is  most  startling  to  our  notions,  evidence  is  admitted 
not  upon  oath;  the  statement  of  a  person  is  sometimes  received 
and  he  is  sworn  to  it  if  the  court  thinks  it  desirable ;  if  not,  his 
unsworn  deposition  is  not  thrown  into  the  fire,  but  sent  up  as  a 
potion  of  tne  case,  vakat  quantum. 

Now  every  one  must  see  that  this  system  of  jurisprudence  is 
favourable  to  subtlety  and  quibbling  of  a  kind  at  least  equally 
adapted  with  our  own  to  frustrate  the  demands  of  justice. 

With  us,  after  technicality  has  done  its  worst  with  the  mere 
form  and  law  of  the  case,  and  the  ingenuity  of  the  prisoner's 
advocate  its  best  or  worst  with  the  argument,  the  distinctions 
of  the  proof,  and  the  credit  of  the  witnesses,  common  sense  more 
or  less  adequately  represented  by  the  jury  at  last  comes  in ;  and 
we  get  the  plain  aye  or  no,  after  which  we  have  been,  by  de- 
vious and  thorny  paths  enough,  still  hopeftilly  struggling. 

With  the  Bavarian  system,  the  same  point  is  the  starting 
point  of  special  pleading  and  technicality.  What  a  field  is  opened 
to  the  advocate  by  the  distinctions  drawn  between  the  ▼arioua 
modes  and  sufficiencies  of  proof.  His  argument  can  never  be 
overthrown  as  contradicting  the  common  sense  of  mankind ;  it 
appeals  to  rules  strictly  technical :  by  them  it  must  be  tried ; 
the  question  between  him  and  the  tribunal  is  only  whether  its 
right  yalue  has  been  assigned  to  every  quantity  in  the  problem, 
and  whether  the  working  out  has  been  also  conditionally  correct. 
His  argument  must  be  judged  on  logical  grounds  only;  the 
question  of  fact  never  becomes  entirely  a  question  of  feet,  it 
remains  to  the  end  a  question  of  law.  Our  own  system  appears 
to  us  on  the  whole  greatly  preferable,  even  as  it  is  now  worked. 
Moreover  the  worst  of  the  absurdities  which  impede  the  pro- 
gress of  our  tribunals  towards  rational  conclusions  might  be 
removed  ;  the  difficulties,  of  which  we  have  attempted  to  indicate 
the  sources,  seem  inherent  in  the  Oerman. 

Were  we  to  try  a  prisoner  on  written  depositions ;  were  vrc  to 
deprive  the  ultimate  arbiters  of  his  fate  of  the  power  of  con- 
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frpBting  the  witnesses  with  him  and  with  each  other,  of  forming 
their  own  opinion  as  to  the  credit  to  be  given  to  each,  of  ques- 
tioning them>  if  they  wished,  themselves ;  were  we,  practically 
reversing  the  usu^l  injunction  given  to  our  juries,  '*  Dismiss 
from  your  minds  aU  that  you  have  heard  upon  the  subject  in 
question  before  entering  that  box,"  to  collect  and  lay  before  the 
tribMnal  in  the  depositions  everything  which  we  coqld  pick  up 
bearing  either  on  the  case  or  the  character  and  habits  of  the 
accused,  statements  on  oath,  and  statements  not  on  oath,  facts 
and  rumours,  all  in  short  which  with  us,  on  the  occasion  of  an 
interesting  atrocity,  is  carefully  raked  together  for  the  news- 
papers, and  carefully  excluded,  or  sifted  oefore  admission,  at 
the  trial — ^we  should  have  to  adopt  the  Bavarian  system  in  its 
other  peculiarities.  We  should  nave  to  submit  the  evidence  to 
judges,  not  to  a  jury ;  and  we  should  have,  as  far  as  possible,  to 
de&ie  by  law  the  different  inferences  which  different  classes  of 
teslimany  justified.  Of  such  a  system  the  questioning  of  the 
prisoner  is  a  natural  part,  for  its  inefficiency  would  otherwise  be 
inevitable. 

The  French  system  of  criminal  law  may  to  many  persons  seem 
in  this  respect  superior  to  both  the  English  and  the  Bavarian, 
as  combinmg  the  advantages  of  both.  It  derives  what  aid  it 
ean  Arom  questioning  the  accused,  without  however  subjecting 
him  to  the  slow  torture  of  persevering  and  renewed  interrogations 
for  months  and  years,  with  the  confessed  object  of  entrapping 
him ;  and  it  ffives  him  the  benefit  of  an  open  trial,  with  his  ad- 
missions to  tell  for  or  against  him,  with  the  witnesses  in  presence, 
and  with  the  ultimate  decision  of  the  fact  left  to  plam  under- 
standings and  consciences.  We  have  already  given  our  general 
view  on  the  subject  of  not  questioning  the  accused.  Perhaps  it 
18  not  with  reference  to  the'  individual's  guilt  or  innocence  and 
the  means  of  proving  either  that  this  negative  principle  of  our 
law  is  most  important.  We  do  not  know  that  we  should  re- 
commend its  adoption  by  every  maker  of  laws  for  every  people. 
it  must  depend  in  some  degree  upon  the  character  of  the  nation. 
It  is,  as  we  have  alread;^  suggested,  emphatically  accordant  with 
that  of  the  English  nation,  as  shown  in  many  a  national  custom, 
and  declared  in  many  a  proverb,  ''  Fair  play,"  '^  Give  the  devil 
bis  dve;"  and  then,  by  a  natural  inference  and  in  more  formal 
language,  ^*  No  man  is  bound  to  criminate  himself,"  and  Trial  by 

jniy- 

A  fact  cannot  be  demonstrated  to  have  occurred .  No  evidence 
of  professed  eye  witnesses,  no  confession  ever  so  complete,  no 
combination  of  circumstances,  will  place  our  inquiries  into  a 
fcet  on  the  grwnd  of  mathematical  certainty.    Our  legal  cer- 
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tainty,  therefore,  must  be  always  more  or  less  an  arbitrary  cer- 
tainty. We  must  assume  some  point  or  other  to  be  attained, 
some  conditions,  the  fulfilment  of  which  shall  entitle  us  to  say, 
this  is  certain.  The  conditions  must  be  selected ;  and  it  is  the 
practical  judgment  shown  in  this  selection  which  mainly  dis- 
tinguishes one  system  of  jurisprudence  from  another ;  just  as  in 
the  common  concerns  of  life,  it  is  in  the  tacit  and  unconscious 
but  real  power  of  selecting  what  may  be  called  the  conditions  of 
our  belief,  that  is,  of  comparing  probabilities,  of  chooraig  the 
course  on  the  whole  preferable,  and  of  following  it  heartily,  that 
we  can  test  most  closely  the  practical  insight  and  prudence  of 
the  individual.  The  choice  in  this  respect  made  by  English 
law  appears  to  us  singularly  characteristic  of  a  nation  averse  to 
theory,  straightforward,  and  highly  estimating  individual  man- 
hood. What  twelve  impartial  and  reasonable  men  shall  on 
a  full  and  open  inquiry  into  the  case  hold,  unanimouslvy  to  be 
established,  that  the  law  will  hold  to  be  certain.  The  busi- 
ness of  the  law  is  to  bring  the  question  before  their  minds; 
their  agreement  in  a  conclusion  is  the  condition  of  legal  cer- 
tainty. 

This  is  the  singular  system,  prepared  for  him  by  a  combina- 
tion of  chance  and  deliberate  invention  working  on  a  peculiar 
national  character,  a  system  almost  rude  in  its  simplicity,  yet 
baaed  upon  and  capable  of  vindication  by  many  complex  reasons; 
a  system  by  no  means  so  obvious,  as  our  familiarity  with  it 
from  childhood  makes  us  imagine — that  the  Englishman  has 
made  his  own,  and  carries  with  him  all  over  the  world  with  un- 
doubting  faith ;  just  as  he  carries  his  stiff  cloth  uniform  to  the 
tropics,  his  dislike  of  wrapping  up  to  St.  Petersburgh,  his  mode 
of  rowing  among  the  astonished  gondoliers  on  the  (jrrand  Canal 
at  Venice,  and  his  stubborn,  taciturn,  indomitable  character 
everywhere.  Wherever  English  colonists  to  the  number  of 
more  than  twelve  are  settled  together,  the  institution  exists  as  a 
matter  of  course :  wherever  the  English  race,  as  conquerors,  as 
missionaries,  as  wandering  seamen,  have  obtained  an  influence 
over  other  races,  savage  or  civilised,  the  institution  is  introduced 
as  soon  as  its  introduction  is  possible.  It  is  the  fixed  idea  of 
ei^ht  centuries ;  the  most  deeply  rooted  of  all  our  institutions; 
suited  to  us,  not,  perhaps,  suited  to  all;  favoured  by,  and 
favourable  to  freedom ;  hardly  compatible  with  even  the  most 
paternal  of  despotisms ;  requiring  for  its  due  working  the  exer- 
cise of  many  virtues,  and  so  strongly  tending  to  produce  and 
call  into  action  the  virtues  it  requires.  Who  can  adequately 
estimate  the  effect  produced  on  our  national  character  by  an 
institution,  which,  once  in  their  lives  or  oflener,  summons  abnost 
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every  indiyidual  from  the  central  mass  of  society,  odc  from  his 
farm,  another  from  his  merchandize,  to  lay  aside  for  the  time 
all  personal  interests,  and  address  themselves  under  the  most 
solemn  responsibility  to  the  public  discharge  of  a  great  duty ; 
a  duty  imjposed  on  them  for  no  peculiar  qualifications,  but 
simply  as  Englishmen  of  average  sufficient  intelligence. 

It  is  easy  to  retail  good  stories  of  the  gullibility  and  blunder* 
^S  of  juries ;  it  is  less  common  to  appreciate  as  it  deserves,  the 
conscientious  and  steady  attention,  the  wish  to  do  right,  the 
readiness  to  be  guided  nghtly,  which  do,  in  truth,  characterize 
the  conduct  of  juries  in  by  far  the  majority  of  cases.  The 
amount  of  good  thus  indirectly  drawn  out,  and  the  consequent 
value  of  the  institution  of  trial  by  jury  as  an  instrument  of  what 
may  be  called,  in  the  highest  sense,  the  education  of  a  people, 
.when  once  they  have  reached  a  state  of  morals  which  admits  of 
its  working  fairly,  it  is  hardly  possible  to  estimate  too  highly. 
With  respect  to  its  fitness  to  attain  its  direct  objects,  that  is, 
the  conviction  of  the  guilty,  and  of  none  but  the  guilty,  we 
think,  to  speak  in  all  moderation,  that  the  confidence  habitually 
felt  in  it  by  the  English  people  is  justified  by  its  working.  That 
criminals  sometimes  escape,  is  certain.  On  the  other  hand,  no 
one  can  have  attended  at  sessions  or  assizes  without  observing 
many  instances  of  most  proper  acquittal,  which,  had  the  cases 
been  altogether  subjected  to  the  former  jurisdiction  of  the  com- 
mitting magistrate,  would  have  been  so  many  summary  con- 
victions. The  conviction  of  the  innocent  is  certainly  rare,  though 
it  does  occasionally  occur.  It  would  be,  perhaps,  too  much  to 
say  that,  in  the  few  cases  to  which  the  punishment  of  death  is 
now  applied,  it  is,  from  the  multiplicity  of  checks,  nearly  im- 
possible. The  Bavarian  system  seems,  perhaps,  to  take  a  more 
sufficient  security  against  the  dreadful  risk  of  error  in  such 
cases,  by  its  exacting  confession  as  essential  to  the  infliction  of 
the  last  punishment.  But  even  this  does  not,  as  has  been  before 
said,  present  an  absolute  security;  and  it  may  be  reasonably 
maintained  that  we  are  not  justined  in  condemning  a  man  to 
civil  death  and  lifelong  slavery  in  chains,  unless  we  feel  quite 
sure  that  he  has  in  fact  committed  the  crime  in  question :  and 
that  the  certainty  which  justifies  this  would  justify  the  infliction 
of  death,  if  death  be  assumed  to  be  the  punishment  most  appro- 
priate to  the  ofience.  There  is  something  peculiarly  repugnant 
to  our  sense  of  right  in  a  system  of  jurisprudence  which  says, 
"  Because  we  are  very  nearly  certain  of  the  guilt  of  the  criminal, 
we  will  inffict  upon  him  very  nearly,  but  not  quite,.the  whole  of 
the  stated  punishment."  Yet,  on  the  other  hand,  that  there  is 
something  in  our  natural  feeling  corresponding  to  this  requisi- 
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lion  of  confegftion  as  a  sine  nuk  nou  in  such  caiM,  is  abawa  hj 
the  nervous  anxiety  constantly  displayed  in  England  to  know 
that  the  doomed  criminal  has  in  fact  confessed,  however  clear 
and  satisfactory  may  have  been  the  proofs  of  guilt  on  which  he 
was  condemned.  Altogether  the  strong  feeling  with  ips,  and 
the  recognition  of  it  as  a  principle  by  the  Bavarian  law,  may  be 
ui^ed  as  arguments  against  the  punishment  of  death  itself;  we 
do  not  say  as  decisive  arguments,  but  certainly  aiguments  as 
far  as  they  go. 

It  may,  however,  undoubtedly  be  maintained^  that  between 
the  trial,  conducted  as  such  trials  now  are,  and  with  snch 
judges  as  we  now  possess,  and  the  careftil  inquiry  whieh  is 
sure  to  be  afterwards  instituted  into  any  difficulties  which 
nmy  belong  to  the  case,  or  any  circumstances  which  may  ap- 
pear in  ftivour  of  the  criminal,  the  infliction  of  death  on  aa 
mnocent  person  is  with  us  very  improbable.  But  this  oom<- 
mendation  applies  only  to  our  laws  as  they  now  are,  aad  as 
they  are  now  administered.  It  did  not  apply  to  them  as  they 
were  but  a  few  years  ago.  Th6  savaee  code  which  disgmoed 
us  in  the  eyes  of  Europe  so  long  and  so  deservedly,  was  net 
only  cruel  in  inflicting  death  on  the  ffuilty ;  it  greatly  iaefaaeed 
the  risk  of  shedding  the  blood  of  me  innocent :  aiMl  this,  not 
only  of  necessity,  by  multiplying  the  chances  in  proportion  to 
the  greater  number  of  cases  subject  to  death,  but  also  by  making 
men  comparatively  careless  respecting  a  penalty  made  (ess  awfiu 
by  its  frequency.  The  recklessness  of  lire  shown  by  society  aad 
the  legislature  m  the  very  suflerance  of  such  a  code  iamoted 
judges  and  juries ;  and  it  does  not  at  all  surpiise  us  te  be  re- 
minded in  Lady  Duff  Gordon's  preface,  that  m  the  year  18S7 
six  persons  were  condemned  to  death  and  tefifar  tfjrectilioa,  for 
a  crime  of  which  their  innocence  was  proved  in  time  to  save 
them. 

We  must  add  yet  another  limitation  to  the  efficieney  of 
the  jury  system  as  compared  with  the  German  or  iaqidaitMal. 
In  a  community  where  perjury  was  rather  the  rule  than  the 
exception,  even  granting  that  honest  juries  could  be  procured, 
the  correctness  of  their  verdicts  would  foe  exceedingly  precarious ; 
and  certainly  no  system  could  in  such  a  case,  asmr  as  tihe  mere 
detection  of  crime  is  concerned,  compete  with  the  long,  search- 
ing, confession-extracting  process  of  the  Bavarian  tribuoab. 
Again,  in  societies  where  the  feeling  of  legal  right  is  weak,  and 
that  of  relationship  strong — societies  full  of  feuds  and  Mood 
revenges,  where  every  man  is  his  neighbour's  friend  or  enemy, 
tibe  system  of  trial  by  jury  is  obviously  incapable  of  usenl 
application.    This  truth  has  been  illustrated,  we  befieve,  by 
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our  own  experience  in  the  Ionian  islands,  where  a  well  meaning 
governor,  with  the  feeling  of  a  genuine  Englishman,  introduced 
pari  passu  with  our  red  uniforms,  our  ancestral  institution  among 
a  people  of  vivacious  plunderers  and  perjurers.  Clanshipi 
private  hatreds,  and  general  rascality-^all  these  causes  ope*- 
rating  on  the  minds  of  juries,  as  they  had  operated  on  those  of 
their  fathers  from  time  immemorial,  and  aided  by  a  very  flourish- 
ing proportion  of  false  swearing  among  the  witnesses,  rendered 
the  expectation  of  justice  from  the  Enghsh  form  of  trial  a  mere 
absurdity.  Ultimately,  we  believe,  the  Corcynsan  Themia  had 
to  shelter  herself,  at  least  for  the  time,  under  the  protection  of 
courts  martial,  by  whom  justice  was,  as  usual,  indifferently 
administered.  When,  therefore,  we  speak  with  unqualified 
commendation  of  trial  by  jury  as  a  system,  we  s|ieak  witn  refer* 
ence  to  countries  which  approach  to  a  certain  moral  standard ; 
to  the  standard  of  England— of  Scotland-*<W6  cannot  add  with- 
out hesitation,  yet  in  hope,  at  least,  let  us  add — of  Ireland ; 
and  we  wish  particularly  to  urge  once  again  the  consideration 
that,  where  it  will  work  efficiently  at  all,  its  indirect  benefits 
probably  even  exceed  in  value  its  direct  advantages  as  an  in- 
strument for  the  detection  and  suppression  of  crime. 

But  while  speaking  thus  of  ^  the  one  institution,"  which  will 
last  while  the  English  race  and  name  lasts,  whether  in  England, 
in  Australia,  or  in  America,  we  wish  to  vindicate  ourselves  from 
the  suspicion  of  making  light  of  such  absurdities  as  yet  deface 
our  system  of  criminal  junsprudence.  We  cannot  do  so  better 
than  by  telKng  one  of  the  best,  or  rather  worst,  inetanoes  which 
we  have  heard  of  the  defeat  of  justice  by  a  quibble  afironting 
the  common  sense  and  feeling  of  mankind.  At  an  assise  some 
few  years  ago  a  man  was  mdicted  for  murder.  The  person 
deceased  had  been  robbed  as  well  as  murdered.  Most  persons 
were  satisfied  of  the  guilt  of  the  accused,  but  by  a  perverse  Jury 
be  was  acquitted.  The  ruffian  went  fh>m  the  dock  to  a  public- 
house,  where  be  openly  avowed  his  having  committed  the  crime, 
and  exulted  in  his  escape  from  justice.  He  was  apprehended, 
brought  back  to  gaol,  and  at  the  next  assizes  tried  for  the  rob- 
bery. By  the  aid  of  his  own  confession  the  case  was  of  course 
proved,  and  the  jury  returned  a  verdict  of  guilty.  One  can 
conceive  the  kind  of  honest  satisfaction  experienced  by  all  pre- 
sent in  the  thought  that  the  villain  had  not  escaped  altogether  the 
punishment  due  to  his  crimes.  But  the  judge  glanced  at  the 
mdictment,  and  addressed  the  jury.  '*  Grentlemen,  it  is  my 
dutv  to  ask  yon  whether  you  are  of  opinion  that  the  prisoner 
tooK  the  property  from  the  person  of  the  deceased  while  he  was 
alive  or  dead ;  that  is,  do  you  think,  from  the  circumstances  of 
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the  case,  that  he  murdered*  the  man  first,  and  robbed  him  after- 
wards, or  that  he  robbed  him  first,  and  murdered  him  after- 
wards?" The  jury  replied,  that  they  were  of  opinion  that  he 
murdered  him  first,  and  robbed  him  afterwards.  ^*  Then,  gentle- 
men,'* said  the  learned  judge,  '^  it  is  my  duty  to  tell  you,  that 
that  is  a  verdict  of  acquittal.  The  prisoner  is  indicted  for  taking 
the  property  of  the  deceased  A.  B.  Now,  on  the  death  of  A.  B. 
the  property  ceased  to  be  his,  and  vested,  till  the  will  was  proved 
or  administration  taken  out,  in  the  bishop  of  the  diocese;  it 
should  therefore  have  been  laid  as  the  property  of  the  bishop ; 
and  in  that  case  you  would  have  found  him  guilty :  as  it  is,  I  must 
direct  your  verdict  to  be  recorded  as  an  acquittal."  And  it  was 
so  done ;  and  the  robber  and  murderer  went  from  the  bar  ac- 
tually saved  from  the  consequences  of  his  robbery  because  he 
was  known  to  have  preceded  it  by  murder. 

This  could  not  have  occurred  under  the  Bavarian  system ; 
perhaps,  as  far  as  we  know,  not  under  any  other  system  than  the 
English.  The  natural  and  wholesome  indignation  which  is  felt 
at  the  escape  of  an  atrocious  criminal  by  the  help  of  such  absur- 
dities mieht  dispose  many  to  look  with  distrust  on  the  whole 
system  which  permitted  it.  It  is  not  perhaps  extravagant  to 
hope  that  the  loud  and  general  expression  of  such  indignation 
will,  at  some  time  or  other,  produce  its  fruit  in  the  removal  of 
the  elaborated  nonsense  which  makes  such  an  occurrence  possi- 
ble. But  in  the  meantime  the  escape  of  the  criminal,  and  the 
confidence  or  hope  of  escape  thus  given  to  other  criminals,  con- 
stitute the  sum  of  the  evil.  This  is  bad  enough ;  but  it  is  the 
whole.  It  diminishes  the  protection  of  society  against  crimi- 
nals ;  but  it  does  not  further  corrupt  society.  This  may  seem 
little  to  say ;  but  it  appears  to  us  more  than  could  be  said  on 
behalf  of  any  inquisitorial  system,  however  well  administered. 

The  last  case  given  by  Lady  Duff  Gordon  from  Feuerbach 
contains  some  remarks  which  are  interesting  from  their  bearing 
on  a  question  which  has  been  the  subject  of  much  recent  dis- 
cussion in  England,  the  defence  of  alleged  insanity.  The  case 
is  altogether  a  curious  one.  One  Steiner,  a  man  otherwise  of 
respectable  and  inoffensive  character,  had,  or  conceived  he  had, 
received  great  injustice  from  the  manner  in  which  a  complaint 
made  against  him  had  been  dealt  with  by  the  tribunals ;  and  he 
attributed  the  greater  part  of  the  injury  to  one  particular  person, 
the  magistrate  Elsperger,  who  had  refused  to  transmit  his  appeal 
to  the  superior  court  before  inflicting  so  much  of  the  punish- 
ment as  consisted  in  imprisonment,  an  imprisonment  of  twenty- 
four  hours !  Steiner  was  also  ordered  to  offer  an  apology  to  the 
person  who  had  made  the  complaint.    He  did  ultimately  apply 
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to  the  superior  court  for  a  reversal  of  the  whole  sentence,  being 
especially  anxious,  to  escape  from  the  necessity  of  making  the 
apology.  The  sentence  was  confirmed ;  and  this  trifling  matter 
was  the  destruction  of  Steiner.  The  growth  of  an  earnest  inte- 
rest in  his  own  case ;  the  gradual  absorption  of  all  other  interests 
ID  this  one ;  the  inability  to  regard  it  in  its  real  dimensions  as 
compared  with  other  thiiigs;  the  incapacity  to  conceive  that 
other  men  are  mostly  indififerent  to  the  whole  business ;  this  is 
what  we  see,  frequently  enough^  more  or  less,  in  the  plaintiff  or 
.defendant  of  ordinary  life,  and  recognise  in  the  litigants  of  fiction, 
from  the  purely  comic  excitement  of  Mr.  Pickwick,  with  his 
hourly  notes  to  Perker,  and  his  astonishment  at  the  courte- 
ous salutation  exchanged  between  Mr.  Serjeant  Buzfuz  and  the 
nefarious  counsel  on  the  other  side,  to  the  more  tragic  than 
comic  and  painfully  true  monomania  of  Peter  Peebles ;  and  this 
same  feeling  we  see,  in  the  unhappy  Steiner,  developing  itself  in 
a  purely  tragic  form  to  a  tragic  conclusion.  He  refused  to  make 
the  apology ;  fines  were  inflicted  to  compel  his  obedience ;  and 
at  every  step  in  what  he  regarded  as  the  accumulation  of  wrongs 
iipon  him  his  temper  became  more  obstinately  embittered.  He 
wore  out  the  patience  of  his  friends  with  details  of  his  griev- 
ances, startled  them  with  his  violence,  and  set  them  down  as  ene- 
mies as  soon  as  he  found  that  their  indignation  at  his  wrongs  fell 
at  all  short  of  his  own.  He  behaved,  they  said>  like  a  madman, 
whenever  the  subject  was  brought  up;  and  it  occupied  his  own 
thoughts  night  and  day.  In  addition  to  his  losses  by  the  fines, 
he  neglected  his  business  to  brood  over  his  process,  and  his  busi- 
ness, of  course,  deserted  him.  Wretchedly  poor,  and  with  the 
sense  of  cruel  injury  always  oppressing  him,  we  can  well  believe 
that  he  was  one  of  the  most  miserable  of  men ;  and  all  this  he 
traced  to  the  man  who  had  decided  against  him,  and  refused,  in 
the  first  instance,  to  forward  his  appeal  against  the  sentence. 
The  magistrate  Elsperger  was  at  once  the  representative  of  the 
law  which  oppressed  him,  and  the  origin  of  all  that  he  had  suf- 
fered ;  the  founder  and  head  of  a  general  persecution.  It  after- 
wards appeared  that  he  had  often  used  threats  of  revenge,  and 
that  he  was  latterly  in  the  habit  of  carrying  fire-arms.  On  a 
certain  day  he  walked  up  to  Elsperger  in  the  street,  addressed 
to  him  a  dfemand  for  justice,  received  a  slighting  or  indifierent 
answer,  and  shot  him  dead. 

Steiner  seems  at  first  to  have  shown  exultation  in  the  deed, 
and  to  have  made. little  secret  of  his  having  meditated  it  for  some 
time.  In  his  subsequent  examinations,  however,  he  exhibited  a 
great  deal  of  crafl  in  his  attempts  to  give  to  the  murder  the  cha- 
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ittcter  of  matlBlaughter.  He  tried  to  make  it  appear  that  its 
commission  was  tEe  result  of  a  sudden  access  of  passion  pro* 
yoked  by  the  language  and  conduct  of  Elsperger.  In  this,  how* 
ever,  he  did  not  succeed ;  and  it  seems  on  the  whole  certain 
that,  even  if  the  immediate  occasion  of  the  act  were  in  any  de- 
gree accidental,  there  was  a  premeditation  in  his  general  purpose 
quite  sufficient  to  constitute  the  crime  of  murder.  The  defence 
of  insanity  was  set  up  for  him  by  his  advocate,  as  it  probably 
would  have  been  in  England.  His  medical  attendant  stated 
that  on  the  one  subject  of  his  law  process  his  mind  was  always 
in  a  state  of  great  and  unnatural  excitement ;  that  his  character 
seemed  changed  whenever  this  business  was  alluded  to;  and 
that  he  conceived  it  to  be  possible  that  this  perverted  and  ekag^ 
gerated  state  of  mind  mieht,  on  occasion,  result  in  actual  tem- 
porary insanity.  Generally  and  on  every  other  point  it  was 
conceded  that  the  criminal  was  perfectly  sane. 

The  physicians  employed  by  the  court,  to  whom  the  ques* 
tion  was  next  referred,  went  a  step  further  than  Steiner's  own 
physician.  From  the  circumstances  described  by  him  and  by 
others,  they  deduced  the  conclusion  that,  on  this  subject 
only,  Steiner's  mind  was  so  distorted  by  the  sense  of  his 
supposed  wrongs  as  to  be  incapable  of  self  control,  and  that  he 
was  so  far  insane^  The  Court  of  Appeal  referred  the  case  to 
several  medical  colleges,  who  came  to  the  conclusion  that 
Stelner  on  the  day  of  the  murder  was  in  a  state  of  melancholy 
madness,  and,  therefore,  not  responsible  for  his  actions  when  he 
planned  and  committed  the  murder.  The  Central  College  of 
Medicine  overruled  this  opinion  by  declaring  that,  at  the  tune 
in  question,  Steiner  was  not  affected  either  by  monomania  or 
by  melancholy  madness  to  such  a  de^r^e  as  to  render  him  un- 
accountable for  his  actions.  The  college  proceeded  however,  in 
manifest  excess  of  its  jurisdiction,  to  submit  that  Bteiner's  mind 
was  so  much  troubled  and  affected,  that  his  freedom  of  action 
was  impaired  or  limited, ''  in  consideration  of  which  his  sentence 
ought  unquestionably  to  be  mitigated.''  The  three  medical 
opmions  failed  to  convince  the  Court  of  Appeal,  which  pro* 
nounced  Steiner  guilty  of  the  murder  of  Elsperger,  and  sentenced 
him  to  death  by  the  sword.  The  advocate  for  the  defence 
carried  the  case  before  a  second  Court  of  Appeal,  and  afler  a 
second  reference  to  physicians,  and  a  more  detailed  defence,  the 
papers  were  sent  to  the  second  Court  of  Appeal,  which,  on  the 
31st  of  August,  1824,  pronounced  Ludwig  Steiner  guilty  of 
murder,  and  sentenced  him  to  imprisonment  for  life. 

It  is  obvious  that  this  theory  or  a  more  or  less  limited  respon- 
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dibility  is  extremely  dangerous.  NevertheleBSi  we  must  express 
our  conviction  that,  in  strict  logic,  the  physicians  are  more  in 
the  right  than  the  lawyers,  though  they  may  not  have  been  en- 
titled to  express  their  opinion.  It  is  far  more  true,  in  many 
forms  of  acknowledged  madness,  to  say  that  ^  man's  control 
over  himself  is  lessened,  than  to  say  that  it  is  destroyed*  It 
seems,  in  fact,  hardly  ever  to  be  destroyed  altogellier,  except  in 
cases  of  the  most  raving  frenty.  Every  one^s  recollection  or 
reading  will  supply  him  with  instances  of  a  very  remarkable 
degree  of  self-control  exerted  over  themselves  by  undoubted 
maniacs.  And  how  vague,  or  rather  how  incapable  of  being 
applied  with  any  degree  of  strictness,  is  the  test  which  our 
jtiages  have  laid  down,  and  our  common  parlance  sanctions,  of 
in&Dility  to  distinguish  right  from  wrong.  What  inmate  of  any 
asjrlum  (putting  out  of  the  question  those  in  a  frantic  or  nearly 
idiotic  state)  does  not  know  right  from  wrong?  When  any 
tendency  or  conduct  in  any  of  them  is  checked,  either  with 
kindness  or  with  severity,  but  especially  with  kindness,  when 
they  are  told — do  not  do  that,  do  not  talk  in  that  manner,  it  is 
wrong — have  they  not  a  real  sense  of  what  is  meant,  and  do 
not  they  frequently,  by  an  effort  of  will,  check  the  tendency  of 
which  they  are  warned  ?  This  question  can  be  answered  onlv 
one  way.  Then  they  know  the  difference  between  right  and 
wrong.  A  man  in  such  circumstances  may  have,  as  many  have 
had,  a  passionate  desire  to  murder  his  keeper  and  escape;  it 
does  not  follow  that  he  is  altogether  incapable  of  knowing  that 
murder  is  wrong.  Yet  he  is  an  acknowledged  lunatic,  and  as 
such  confined,  as  unfitted  for  self-direction ;  and  to  punish  him 
with  dea^  as  a  murderer  would  be  felt  by  all  men  to  be  unjust 
and  cruel. 

We  here  take  leave  of  our  German  iudge  and  his  translator. 
Of  the  general  tendencies,  merits,  and  demerits  of  the  system 
which  we  have  discussed,  our  opinion  may  be  gathered  from  the 
foregoing  remarks.  It  has  advantages  as  well  as  disadvantages. 
In  the  primary  object  of  criminal  law,  the  detection  of  crime,  it 
secures  much  certainty  and  efficiency.  A  great  criminal— 
though  he  may  by  an  obstinate  and  resolute  denial,  of  which 
the  instances  are  singularly  rare  (there  is  only  one  mentioned 
in  the  volume  before  us),  preserve  to  himself  in  the  very  last 
resort  a  miserable  life,  and  nothing  more,— can  hardly  escape 
with  impunity  from  the  patient  and  skilful  investigation  to 
which  he  is  subjected,  not  once,  but,  if  necessary,  a  hundred 
times,  not  in  one  trial  of  a  few  hours'  length,  but  in  inquiries 
for  as  long  a  period  as  the  clearing  up  of  the  case  may  require, 
were  it  for  ten  or  twenty  years,  'flie  German  Themis  is,  in  this 
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respect,  the  most  perfect  representative  of  the  Nemesis  that 
lingers  after  crime ;  slow,  untiring,  inexorable. 

"  Rare  antecedentem  scelestum 
Deseruit  pede  poena  cluudo" 

On  the  other  hand,  this  very  slowness  has  its  disadvantages,  and 
great  oned,  even  as  for  as  the  protection  of  society  from  the  guilty 
is  concerned.  All  know  the  effect  produced  by  the  quick  detec- 
tion and  clear  demonstration  on  the  very  next  opportunity  of  trial, 
of  the  guilt  of  a  great  criminal ;  and  the  credit  of  a  very  great 
degree  of  success  in  this  respect  may  certainly  be  claimed  for 
English  law.  Still  it  cannot  oe  denied  that  the  chance  of  com- 
plete escape  is  greater  on  our  system.  But  we  have  to  consider 
another  class  as  well  as  the  guilty— the  innocent,  who  may 
have  become  the  subjects  of  wrongful  suspicion.  And  when 
we  contemplate  the  system  in  its  operation  on  the  men  who  are 
most  likelv  to  become  its  objects ;  poor  men,  timid,  ignorant, 
bewildered  by  the  newness  and  terror  of  their  position ;  unable, 
however  innocent,  to  be  certain  that  thej  can  meet  the  case 
against  them,  because  not  knowing  what  its  nature  or  stren^h 
may  be ;  distrustful,  as  almost  all  persons  of  uncultivated  mind 
are,  of  the  intentions  of  their  superiors — doubly  distrustful  of 
the  practised,  skilful,  questioning  judge,  who  alternately  terrifies 
them  with  threats,  and  entices  tnem  with  promises  or  safety ; 
urged  to  speak,  threatened  with  punishment  if  they  do  not  speak, 
yet  knowing  that  their  lightest  word  is  taken  note  of,  and  may 
be  heavy  in  the  balance  against  them ;  looking,  as  any  man 
in  such  a  state  would  look,  rather  to  their  own  safety  than  to 
any  other  consideration,  and  ready  to  say  whatever  would  ensure 
it,  yet  not  knowing  whether  the  falsehood,  which  may  be 
detected,  or  the  truth,  which  alone  may  be  wanting  to  complete 
the  proof,  will  be  their  deadliest  enemy ;  thus  stumbling  on  in 
the  dark,  helpless  and  dismayed,  through  the  intricate  process, 
every  step  of  which  must  seem  a  mesh  added  to  the  net  spread 
for  their  destruction ;  we  feel  that  such  men  are  treated  with 
the  extreme  of  injustice  and  cruelty,  and  turn  to  the  yery  worst 
defects  of  our  own  law  with  comparative  complacency.  We  feel 
how  welcome  to  them  would  be  the  open  court,  the  mce  to  face 
evidence,  the  certain  knowledge  of  all  that  could  be  urged 
against  tbem ;  how  often  their  hearts  must  echo  the  prayer  so 
natural  to  all  men,  U  li  ^iv  koi)  ^Xio-o-ov,  ''Let  us  know  our 
danger,  even  if  it  is  to  overwhelm  us." 

And  when  we  think  of  those  unconvicted,  untried,  innocent 
men,  kept  in  painful  confinement  for  months  and  for  years^  and 
subjected  day  by  day,  not  only  to  a  slow  process  of  tormenting 
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inquiry,  but  to  terrors  of  the  imagination,  and  punishments  for 
contumacious  8ilence*-we  fall  back  with  yet  more  satisfaction 
on  the  principles  of  our  own  jurisprudence — on  the  principle 
that  holds  every  man  innocent  till  proved  to  be  guilty.  We  recal 
with  some  degree  of  perhaps  excusable  pride,  the  immortal  sen- 
tence which  begins  with  "  rf  uUus  liber  homo  imprisonetur,"  and 
we  feel  that  those  great  and  barbarous  words  wnich,  with  their 
context,  Lord  Chatham,  enveloping  much  truth  in  a  large  and 
characteristic  hyperbole,  pronounced  to  be  more  valuable  than 
all  the  classics— do  certainly  imply  an  effort  after  justice,  a 
sense  of  and  respect  for  individual  nght  and  freedom,  which  all 
their  high  cultivation  of  intellect,  aided  by  all  the  benevolence 
of  the  nineteenth  century,  has  not  yet  succeeded  in  teaching 
to  the  lettered  jurists  of"  sapient  Germany." 
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EQUITY. 

INVESTMENT  OF  TRUST  FUNDS. 
Ahes  v.  PARKiifBoir^  7  Bear.  886. 

Thb  rule  of  Courts  of  Equity  as  to  the  investmeot  of  truit 
funds  in  the  absence  of  any  direction  in  the  instrument  creating 
the  trust  is  so  well  known  as  hardly  to  bear  rejpetitioa ;  the 
fund  must  be  invested  in  the  3  per  cent*  consolidatea  bank  annui- 
ties ;  the  trustee  is  then  safe  trom  any  fluctuation  in  the  value. 
But  as  this  investment  in  general  gives  a  smaller  return  than  any 
other,  trustees  constantly  deviate  from  this  rule  and  invest  trust 
monies  in  other  unauthorised  securities,  or  lend  them  out 
upon  promissory  notes,  which,  as  one  learned  judge  remarked, 
are  no  security  at  all ;  or  even  employ  it  in  trade. 

The  Question  in  Ames  v,  Parkinson  was  in  respect  of  the  re- 
sponsibility ii^curred  by  the  trustees  in  case  of  tne  non-invest- 
ment of  a  trust  fund  which  was  authorised  to  be  invested  either 
m  government  or  real  securities ;  whether  the  cestui  que  tnists 
could  insist  at  their  option  on  having  repaid  to  them,  either  the 
money  with  interest,  or  the  amount  of  consols  which  might 
have  oeen  bought  at  the  time  when  the  investment  ought  in 
strictness  to  have  been  made. 

The  cases  in  which  an  option  of  this  description  has  been  ui^ed 
upon  the  court  may  in  general  be  distinguished  from  the  class 
of  which  Ames  v.  Parkinson  is  an  example,  by  one  very  marked 
feature.  Either,  as  in  Raphael  v.  Bocnam,  1 1  Ves.  92,  there 
was  an  express  direction  to  lay  out  in  the  funds ;  and  then  the 
trustees  misapplying  were  decreed  to  replace  the  money  with 
compound  interest;^  or  else,  as  in  the  great  majority  of  instances 
in  wnich  the  power  of  election  has  been  maintained,  and  in 
some  also  in  wnich  it  has  been  denied,  no  directions  at  all  are 
given  in  the  instrument  creating  the  trust  respecting  the  invest- 
ment Ex  parte  Shakeshaft,  3  B.  C.  C.  197,  Harrison  v.  Harrison, 
2  Atk.  121,  for  the  option ;  and  Hall  v.  Hallett,  1  Cox,  134, 
Bostock  V.  Blakeney,  2  B.  C.  C.  666,  O'Brien  v.  O'Brien,  1 

^  There  is  indeed  a  dictum  in  Raphael  and  Bocham,  ubi  sup.,  see  p.  108, 
-which  expressly  maintains  the  exercise  of  the  option  in  the  cestui  que  trusts. 
But  nothing  is  said  as  to  the  power  of  the  trustee  to  invest,  so  that  dictum  must 
be  taken  as  intended  either  to  be  in  the  case  of  an  investment  in  the  funds  being 
expresslv  directed,  or  of  no  direction  on  the  point  being  made,  which  brings  it 
within  the  next  head. 
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Moll.  533y  against  it.  But  in  the  class  now  under  considera- 
tion, of  which  Ames  v.  Parkinson  may  be  considered  a  leading 
case,  there  is  an  express  power  given  to  the  trustees,  either  at 
their  discretion,  or  with  the  consent  of  the  tenant  for  life,  to  invest 
the  capital  sum  in  government  or  real  security;  and  the  question 
IB  whether  in  the  case  of  the  money  not  being  invested  at  all  the 
cestui  que  trust  has  the  power  of  selecting  between  payment  of 
the  money  and  interest,  and  payment  of  the  amount  of  stock 
which  might  have  been  purchased.  Marsh  v.  Hunter,  6  Madd. 
296,  is  apparently  the  first  reported  case  in  which  the  option  was 
contended  for  on  behalf  of  the  cestui  que  trust,  in  spite  of  the 
express  power  given  to  the  trustees  of  investing  either  in  govern- 
ment or  real  security,  and  which  was,  therefore,  as  to  this  point, 
exactly  similar  to  Ames  v.  Parkinson.  There  the  trust  monies 
were  lent  on  personal  security,  which  failed;  and  the  Vice- 
Chancellor  (Bir  John  Leach)  said  that  as  the  trustees  would  only 
have  been  answerable  for  the  money  and  interest  in  case  they 
had  lent  it  on  real  security,  and  as  the  only  thing  wanting  for 
an  absolute  compliance  with  the  trusts,  if  the  money  and  inte- 
rest were  replaced,  would  be  the  security,  he  did  not  consider 
that  material,  and  decided  that  nothing  further  could  be  claimed 
from  the  trustees  than  the  money  and  interest. 

The  next  case  was  that  of  Hockley  v.  Bantock,  1  Russ.  141, 
where,  after  some  hesitation,  Lord  (iiffbrd,  M.R.,  decided  that 
the  cestui  que  trusts  were  entitled  to  an  inquiry  as  to  the  price 
of  stock  at  the  date  of  the  breach  of  trust,  thereby  in  effect 
deciding  that  they  were  entitled  to  the  option  in  question.  The 
point  came  next  before  the  present  Master  of  the  Rolls  in  Watts 
r.  Girdlestone,  6  Beav.  188,  where,  notwithstanding  Marsh  v. 
Hunter,  which  was  not  cited  in  the  case  before  Lord  Gifford,  his 
Lordship  decided  in  accordance  with  Hockley  v.  Bantock,  and 
now  again  in  Ames  v.  Parkinson  deliberately  repeated  and  ad- 
hered to  that  opinion. 

But  although  the  point  was  thus  repeatedly  decided,  after 
careAil  consideration,  oefore  a  judge  of  the  reputation  of  Lord 
Langdale,  other  judges  entertained  views  equally  decided  in  the 
contrary  direction.  We  have  already  seen  Sir  John  Leach's 
opinion,  and  that  Lord  Gifford's  attention  was  not  drawn  to  that 
case  in  Hockley  r.  Bantock.  In  O'Brien  v.  O'Brien,  Moll.  631, 
Sir  A.  Hart  gave  a  decided  opinion  against  the  option ;  and  in 
that  case  no  direction  whatever  had  be^n  ^ven  to  the  trustees 
to  invest,  so  that  the  case  was  stronger  agamst  them  than  in  the 
class  of  cases  now  under  consideration.  But  the  last  decision  is 
that  in  Shepheard  v,  Mouls,  before  Vice-Chancellor  Wigram, 
as  yet  reported  only  in  the  Jurist,  (9  Jur.  606,  560,)  where  after  a 
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full  discussion  of  all  the  cases^  his  Honor  agreed  with  Sir  John 
Leach  in  Marsh  v.  Hunter,  and  refused  the  option  to  the  cestui 
que  trusts. 

The  arguments  upon  principle  on  either  side  may  be  found  in 
the  judgments  of  the  Vice-Uhancellor  in  the  last-mentioned 
case,  and  of  the  Master  of  the  Rolls  in  Watts  o.  Girdlestone. 
On  the  one  hand  it  is  urged  that  to  allow  the  option  would  be 
to  punish  the  trusteei  not  for  having  neglected  to  invest  at  all, 
but  for  having  neelected  to  exercise  a  choice  which  ex  concessis 
was  to  be  left  at  his  own  discretion ;  that  it  is  impossible  ac- 
curately to  measure  the  advantage  which  nfighthave  been  made 
by  letting  the  money  out  at  interest  at  the  time,  and  therefore 
to  determine  the  loss  which  has  been  caused  to  the  estate,  un- 
less it  appeared  that  some  real  security  of  the  requisite  descrip- 
tion had  actually  been  offered  and  rejected,  which  could  very 
seldom  be  the  case ;  that  it  was  no  more  the  duty  of  the  tnii»- 
tee  to  invest  in  the  stocks  unless  a  real  security  was  presented, 
than  to  invest  upon  real  security  unless  an  investment  in  the 
stocks  were  offered ;  and  that  (per  Sir  John  Leach)  since,  if  real 
security  had  been  taken,  the  pnncipal  money  alone  would  have 
been  forthcoming,  and  the  want  of  real  security  is  all  that  is 
imputable  to  the  trustees,  they  cannot  .be  decreed  to  do  more 
than  replace  the  funds. 

On  the  other  hand,  it  is  contended  that  the  stocks  are 
always  open  for  an  investment,  and  that  a  compliance  with  the 
directions  of  the  trust  deed  is  in  this  respect  always  open  to  the 
trustee.  That  the  power  being  to  invest  in  government  or  real 
security,  the  only  reason  for  not  complying  with  the  one  part 
of  the  direction  is  that  the  other  has  been  acted  upon,  and  that 
if  the  fund  is  not  invested  in  real  securities,  there  is,  therefore, 
no  excuse  for  not  having  invested  it  upon  government  securities. 
That  it  certainly  is  in  the  discretion  of  the  trustee  to  choose 
whichever  security  he  might  think  fit ;  but  that  it  was  not  in 
his  discretion  to  make  no  choice  at  all.  That  by  refusing  to  the 
cestui  que  trust  the  option  in  question,  between  the  amount  of 
consols  and  the  money  and  interest,  we  in  effect  give  it  to  the 
trustee,  wlv>  certainly  ought  not  to  be  allowed  to  take  advan- 
tage of  his  own  neglect. 

The  main  object  in  deciding  such  Questions  is  to  adopt  a  rule 
which  affords  the  best  protection  to  tne  cestui  que  trust  without 
being  so  harsh  or  difficult  as  to  deter  persons  from  accepting  the 
office  of  trustee,  or  attach  undue  responsibility  to  trustees 
acting  in  ^ood  faith  ;  and  a  rule  which  would  permit  trustees  to 
to  retain  in  their  own  hands,  on  no  secunty,  trust  monies 
during  a  long  minority,  perhaps  speculating  on  the  very  event 
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of  a  fall  in  the  price  of  stocks,  knowing  in  such  an  event  they 
might  gain,  while  in  no  case  could  they  lose — such  a  rule,  it  is 
submitted,  is  hardly  consistent  with  security  to  the  trust  estate, 
or  with  that  other  rule,  which  forbids  any  profit  to  be  made  out 
of  it  by  the  trustee.  On  the  other  hand,  there  appears  no  un- 
necessary de^ee  of  harshness  in  giving  the  cestui  cj^ue  trust 
the  option,  which,  after  all,  must  be  given  either  to  him  or  to 
the  trustee,  of  being  placed  in  the  same  position  as  if  the  trustee 
had  in  the  first  place  acted  up  to  the  letter  of  his  directions. 

The  balance  of  authorities  is  slightly  in  favour  of  no  option 
being  given  to. cestui  que  trust;  but  authority  is  so  divided  on 
the  point  that  when  it  comes  to  be  authoritatively  and  definitely 
decided,  far  more  will  depend  on  the  argument  from  principle ; 
and  it  is  submitted  that  this  is  in  favour  of  the  decisions  in 
Hockley  v,  Bantock,  Watts  v.  Girdlestone,  and  Ames  r.  Par- 
kinsoD.  The  case  may  be  uoted  in  Hill  on  Trustees,  p.  370, 
and  Lewin,  p.  367. 


COSTS. 
Appleby  v.  Duke,  1  Phil.  p.  272;  Clarke  v.  Wilmot,  ib.  276. 

These  cases,  founded  on  and  strengthened  by  the  successive 
authority  of  Lord  Cottenham  and  the  present  Lord  Chancellor 
of  Ireland,  have  established  a  rule  now  so  well  known  as  not  to 
need  or  bear  comment,  were  it  not  for  the  elucidation  of  it 
contained  in  a  recent  judgment  of  Wigram,  V.  C.  The  provi- 
sional assignee  of  the  estate'  of  an  insolvent  mortgagor,  if  pro- 
perly made  a  party  to  a  suit  by  the  mortgagee  for  availing 
nimself  of  his  security,  will  not  be  allowed  his  costs  in  that  suit 
if  he  puts  in  any  answer  to  it;  although  by  that  answer  he 
merely  submits  his  rights  to  the  judgment  of  the  court ;  or  even 
although  after  putting  in  by  answer  such  a  limited  claim,  he  dis- 
claims by  his  counsel  absolutely  at  the  hearing.  The  rule  was 
new,  ana  directly  overruling  former  decisions  (Peake  v.  Gibbon, 
Woodward  v.  Haddon,  Weaving  v.  Count,  Boswell  v.  Tucker), 
all  collected  and  stated  by  Lora  Lyndhurst  in  his  judgment  in 
Appleby  v.  Duke,  uhi  sup,,  which  under  such  circumstances 

fave  the  assignee  his  costs  on  the  ground,  as  stated  by  Sir  John 
icach  in  Peake  v.  Gibbon,  '^  that  the  assignee  was  a  public 
officer  who  did  not  take  upon  himself  by  any  act  of  his  own  to 
represent  the  insolvent,  but  had  the  duty  thrown  upon  him  for 
public  convenience."  After  the  judgment  of  the  Lord  Chan- 
cellor in  Appleby  v.  Duke,  it  would  be  futile  to  attempt  any 
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argument  either  against  or  in  ikvour  of  tbe  cases  whidi  it  over* 
rules.     It  certainly  appears  hard  that  the  assignee  should  per* 
sonally  suffer  because  a  mortoagee  has  taken  what  turns  out  an 
insufficient  security  for  his  debt,  or  that  he  (the  assigtiee)  should 
be  compelled  immediately  to  disclaim  an  interest  for  which,  ii 
it  turns  out  to  be  of  any  real  yalue,  he  will  have  to  acconnt  to 
the  estate  of  his  insolyent    This  latter  responsibility,  howerer, 
as  he  must  be  aware  of  it  at  tbe  time  of  his  undertaking  ibe 
office,  it  is  not  inequitable  be  should  bear;  and  with  due  dili- 
gence an  assignee  made  defendant  in  any  such  suit  as  the  abore 
may  ascertain,  with  tolerable  accuracy,  whether  it  be  worth 
while  for  him  to  submit  his  rights  in  the  matter  to  the  court,  cr 
at  once  to  disclaim  and  abandon  all  his  interest.     In  this  latter 
case  it  would  seem  from  a  very  recent  decision^  of  Wigram,V.  C, 
(the  judge  whose  decision  in  Appleby  v.  Duke  was  affirmed  aH 
appeal  ubi  9upray)  that  tbe  costs  of  any  assignee  properly 
made  a  defendant  to  the  suit,  i.  e.  who  had  an  interest  in  the  sub- 
ject matter  at  the  time  when  the  bill  was  filed,  would  be  in  the 
discretion  of  the  court;  adding,  "  If  the  plaintiff  mi^ht  have  got 
from  the  defendant  without  suit  that  which  he  asks,  it  is  common 
to  say  that  he  shall  pay  the  costs."  And  from  the  whole  judgment 
it  appears  that  if  at  the  time  of  filing  the  bill  the  assignee  had  no 
interest,  so  that  in  fact  he  was  not  a  proper  or  necessary  party, 
he  shall  have  his  costs.    If  he  be  a  proper  party,  and  disclaim 
simply,  there  the  costs  are  in  the  discretion  of  tbe  court;  which 
discretion,  if  it  appear  that  the  plaintiff  has  neglected  to  make 
application  before  the  bill  filed,  or  that,  in  the  words  of  the  Vice- 
Chancellor,  "  be  might  have  got  fi*om  the  defendant  without  suit 
that  which  he  asks  by  his  bill,"  will  be  exercised  apparently  in 
favour  of  the  assignee :  all  which  is  perfectly  consistent  with 
the  decisions  in  Appleby  r.  Duke  and  Wilmot  t;.  Clarke,  where 
the  defendant,  being  a  proper  .party,  not  only  did  not  disclaim 
(except  ore  tenus,  in  Wilmot  v.  Clarke),  but  submitted  his  rights 
to  the  judgment  of  the  court ;  thus  raising  points  the  decision 
of  which  might  entail  expense.    This  is  an  infringement  of  a 
common  rule  in  drawing  equity  pleadings,  that  where  a  defend- 
ant,  professing  ignorance  generally,  by  his  answer  wishes  to  fix 
the  plaintiff  with  the  costs  of  his  answer,  he  should  avoid  raising 
any  points  for  the  decision  of  the  court  by  making  submissioas 
to  the  judgment  of  the  court  in  matters  of  law ;  as  he  can  hardly 
ask  for  tbe  costs  of  decisions  which  the  other  party  does  not  asl 
for,  and  which  he  does. 

'  Gabriel  v.  Sturgis,  19th  February,  reported  10  Jar.  215. 
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COMMON  LAW. 

STATUTE  OF  LIMITATIONS. 

PawJtin  v.  Anderson,  14  Law  Jour.  Q.  B.  282 ;  11  Jurist,  060. 

Thu  fttatute  of  limifatioiift,  passed  in  the  i^ign  of  James  the 
First  (21  Jac.  I.  c.  16),  is  the  first  legislative  enactment  by 
which  the  period  is  limited  for  the  bringing  of  actions.  By 
ih«  third  section  of  that  act  the  time  for  bringing  actions  on 
contracts  not  nnder  seal  is  restricted  to  six  years  after  the  cause 
of  action  arises.  There  is,  however,  a  provision  in  the  last 
clause  of  the  act,  introduced  on  behalf  of  persons  so  circum- 
stanced at  the  time  of  the  accruing  of  the  cause  of  action  as  to 
be  unable  to  protect  their  own  interests.  By  such  clause  it  is 
provided  that  if  "  any  person  or  persons  entitled  to  such  actions'^ 
are,  at  the  time  of  the  accruing  of  the  cause  of  action,  infants, 
of  incompetent  understanding,  under  coverture,  or  absent  be* 
yond  the  seas,  "  then  such  person  or  person/'  shall  be  at  liberty 
to  pursue  their  remedy  within  the  usual  period  of  limitation, 
but  whiclK  in  their  case^  is  to  date  its  commencement  from  the 
ceasing  or  their  disability.  Upon  this  clause  the  question  arose 
in  Perry  v.  Jackson,  4  T.  R.  616,  whether  if  at  the  time  of  the 
accruing  of  the  right  of  suit,  one  plaintiff  was  beyond  seas 
and  the  others  in  England,  the  parties  were  to  be  allowed  six 
years  to  bring  their  action,  to  date  firom  the  time  of  the  plaintiff, 
who  was  abroad,  returning  from  beyond  seas.*  It  was  de- 
cided that  this  clause  in  its  terms  did  not  extend  to  such  a  case^ 
and  that  the  policy  of  the  law,  as  one  plaintiff  could  act  for  the 
others  and  use, their  names  in  an  action,  was  against  putting 
snch  a  construction  upon  it ;  &nd,  therefore,  the  plaintiffs  who 
came  after  six  years  from  the  time  the  cause  of  action  arose, 
though  within  that  period  from  the  return  of  the  absent  plain- 
tiff, were  held  to  be  too  late.  It  will  be  observed,  no  extension 
of  the  time  to  sue  is  given  by  the  above  act  in  the  case  of  a 
defendant  bein^  beyond  seas  when  the  cause  of  action  arises  } 
and  probably  the  reason  is,  as  has  been  suggested,  that  it  was 
in  a  plaintiirs  power,  where  a  person  against  whom  he  had  a 
cause  of  action  was  beyond  seas,  to  keep  alive  his  remedy  by 
soine  out  a  writ  and  continuing  it.  But  as  this  mode  of  pro-> 
ceeoing  must  have  involved  much  fruitless  expense  and  trouble, 
vre  find  it  enacted  by  sec.  19  of  stat.  Anne^  c.  16,  "  That  if  any 
penon  or  persons,  against  whom  there  is  any  such  cause  of 
a<!tion  for  seamen*s  wages,  or  against  whom  there  shall  be  any 
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cause  of  action  of  trespass^  detinue,  actions  in  trover  or  replevin, 
for  taking  away  goods  or  cattle,  or  of  action  of  account,  or  upon 
the  case,  or  of  debt  grounded  upon  any  lending  or  contract 
without  specialty,  of  debt  for  arrearages  of  rent,  or  assault, 
menace,  battery,  wounding,  and  imprisonment,  .or  any  ofihem,  be 
or  shall  be,  at  the  time  of  any  such  cause  of  suit  or  action  given 
or  accrued,  fallen  or  come,  beyond  the  seas,  that  then  such  per* 
son  or  persons,  who  is  or  shall  be  entitled  to  any  suit  or  action, 
shall  be  at  liberty  to  bring  the  said  actions  against  such  person 
and  persons  after  return  from  beyond  the  seas,  so  as  they  take  the 
same  after  their  return  from  beyond  the  seas  within  such  times 
as  are  respectively  limited  for  the  bringing  of  the  said  fictions 
before  by  this  act,  and  by  the  said  other  act  made  in  21  Jac.  I." 
A  similar  question  of  construction  arose  in  the  principal  case 
upon  this  section  of  16  Anne,  with  re^d  to  defendants,  which 
had  before  occurred  upon  the  7th  section  of  the  statute  of  Jac. 
with  regard  to  plaintiffs — namely,  whether  the  absence  beyond 
seas  of  one  of  several  co-contractors,  a^inst  whom  there  is  a 
cause  of  action,  pfevents  the  statute  of  hmitations  (21  of  Jac*  L 
c.  16)  from  running.  It  was  argued  that  the  words  in  the  two 
statutes  were  different,  and  that  the  reason  given  for  the  decision 
in  the  case  of  Parry  v.  Jackson,  ubi  supra,  which  was  a  case  of 
the  absence  of  a  co-plaintiff,  did  not  apply  to  co-defendants 
where  one  was 'abroad.  Upon  the  first  point  the  court  were  of 
opinion  that  although  the  words  "  or  any  of  them,"  in  the  sta- 
tute of  Anne,  were  not  to  be  found  in  the  former  statute,  still  that 
they  applied  to  the  actions  and  not  to  the  persons,  and,  therefore, 
could  make  no  difference  in  the  reading  of  the  clause.  But  as 
to  the  other  point,  they  considered  there  is  in  reason  a  distinction 
between  the  case  of  co-plaintiff  and  co-defendant  which  called 
for  an  opposite  interpretation  to  be  put  upon  the  statute  of  Anne 
to  that  which  the  previous  statute  had  received  hi  Parry  r.  Jack- 
son. **  The  reason,"  they  say,  "  given  by  the  court  in  that 
case  is,  that  one  plaintiff  can  act  for  the  others,  and  use  their 
names  in  an  action,  and  therefore  the  protection  of  the  statute  is 
not  wanted.  With  respect  to  defendants,  however,  the  reason 
does  not  apply,  the  plaintiff  cannot  bring  the  absent  defendant 
into  court  oy  any  act  of  his,  and,  therefore  if  he  be  compelled 
to  sue  those  who  are  within  the  seas,  without  joining  those  who 
are  absent,  he  may  possibly  recover  against  insolvent  persons 
and  lose  his  remedy  against  the  solvent  ones  who  are  absent. 
On  the  other  hand  if  he  sues  out  a  writ  against  all,  and 
either  continues  it  without  declaring,  or,  pro<^eding  to  out- 
lawry against  the  absent  parties,  declares  a^inst  those  within 
seas,  he  is  placed  in  precisely  the  same  situation  as  if  the  statute 
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of  Aane  had  never  passed^  and  is  obliged  to  incur  fruitless  ex^ 
pense,  the  avoiding  of  which  seems  to  have  been  the  object  of 
the  statute  of  Anne.  That  statute  could  not  have  passed  to  keep 
the  plaintiff's  remedy  alive,  for  such  object  was  easily  attainable 
before  the  statute  by  suing  out  a  writ  and  continuing  it.  We 
think  the  statute  intended  to  render  such  a  form  unnecessary, 
wherever  by  reason  of  the  absence  beyond  seas  of  any  of  the 
intended  defendants,  the  plaintiff  cannot  have  his  complete  re- 
medy against  all  whom  he  is  entitled  to  sue " 

Hence  is  established  an  obvious  and  important  distinction 
between  the  position  of  co-plaintiffs  and  co-defendants,  where 
lapse  of  time  is  the  defence  relied  upon.  It  is  this — ^where 
there  are  several  joint  claimants  and  one  of  them  is  at  home 
when  the  right  of  suit  accrues,  the  statute  commences  from  that 
period  to  run  against  all ;  but  where  there  are  several  joint 
debtors,  and  one  or  more  of  them  is  abroad  when  the  cause  of 
action  arises,  the  statute  does  not  attach  upon  the  demand  in 
favour  of  any  absent  defendant  until  after  the  expiration  of  six 
years  from  his  return.  It  is  submitted  the  right  of  action  is  not 
preserved  a^inst  the  defendant  who  has  been  within  seas.  In- 
deed there  is  nothing  in  the  words  of  the  statute  to  lead  to  such 
a  conclusion,  nor  do  the  grounds  given  for  the  decision  in  the 
principal  case,  in  which  the  abseAt  defendant  was  sued  alone, 
give  any  indication  that  the  court  were  prepared  to  put  so  forced 
a  meanmg  upon  them.  Therefore  it  is  presumed  if  a  defendant, 
being  sued  upon  his  return,  were  in  such  a  case  to  plead  in 
abatement  the  non-joinder  of  his  co-contractor  no  longer  liable, 
the  issue  joined  on  such  plea  would  be  found  against  him.^ 
Note  this  case  in  Chitty  on  Contracts,  p.  810. 


COMPLETE  INTOXICATION  A  DEFENCE  TO  AN 
ACTION  UPON  AN  EXPRESS  CONTRACT. 

Gore  v.  Gibson,  13  M.  &  W.  623. 

Thb  earliest  case  in  the  books  in  which  the  question,  whether 
the  mental  imbecility  of  a  party  at  the  time  of  performing 
an  act  invalidates  that  act,  is  to  be  found  in  Britton,  c.  28,  f. 
6Q,  where  insanity  was  held  a  good  defence  to  an  action  on 
a  bond.  Subsequently  however  to  this  case  doubts  arose  as 
to  the  propriety  of  allowing  a  man  to  disable  and  stultify  him^ 

>  9  Geo.  4,  c.  14, 8.  2. 
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seU;  it  being  bid  down  by  Littleton  (ite  Co.  Litt  247  a)  tfaiit 
he  cannot  do  S0|  and  the  tame  opinion  being  etpreioed  5  Bdw« 
IIL  70;  36  Ap.  pL  10;  39  Hen.  VI.  42,  the  eomevrbat  extras 
ordinary  reason  being  giren  in  these  three  loet  caaeSi  that  if  the 
party  were  insane  at  the  time  of  the  act  he  desires  to  invnli* 
date,  he  could  not  know  that  he  bad  done  the  act  at  all* 
Notwithstanding  the  absurdity  of  the  rule  itself,  and  the  elfoog 
oligections  urged  against  it  by  Pitaherberty  N«  B.  202^  it  became 
a  maxim  of  law,  which  Jenk.  Cent.  40^  seems  to  think  il  had 
not  in  Pitaherbert's  time,  and  accordingly  in  Strood  v.  Marsbale, 
(Cro.  Eli2.  398,)  it  was  held  that  itisanity  could  not  be  pleaded 
to  an  action  on  a  bond,  and  Fitaherbert's  opimon  ekpreeely 
denied  to  be  law.  Beverley's  case  (2  Reports,  668,  Thonai 
and  Frances'  edit.)  follows,  where  it  was  laid  down  to  be  amaxiflt 
of  the  common  law  that  a  *^  man  shall  not  disable  UniselA'' 
The  adoption  of  the  court  in  Beyerle/s  case  of  this  maxim,  if 
matim  it  can  be  called,  does  not  appear  to  have  been  approved 
of  in  subsequent  ones.  In  Thompson  v.  Leach  (1  Lora  Ray- 
mond, 313)|  it  is  laid  down  that  the  act  of  a  non  compos  is  toM^ 
and  that  it  is  not  for  want  of  right  that  he  cannot  avoid  even  1^ 
own  feoffment,  but  by  reason  of  a  personal  incapacity,  that  a 
man  shall  not  be  permitted  to  stultify  himself.  In  this  case 
the  court  drew  a  distinction  between  a  feoffinent,  wfaaSh  on 
account  of  its  publicity  they  held  to  be  voidable  only,  and  a  smv 
render,  which  they  held  void  altogether;  and  in  Yates  n.  Boea 
(Strange,  1104,)  the  court,  after  referring  to  this  case  and  Smith 
V.  Carr,  (6  July,  1728,)  decided  by  Baron  Pengelley,  held 
that  the  lunacy  of  the  defendant  might  be  given  in  evidenee 
under  a  plea  of  non  est  factum.  It  seems  that  notwithstanding 
Lord  Coke's  remarks  (Co.  Litt.  247  a),  that  with  respect  to  a 
drunkard  (the  fourth  class  of  persons  non  compotes  mentis)  his 
drunkenness  shall  ^ive  no  benefit  to  him  or  his  heirs,  the  case 
of  a  drunkard  has  in  modern  times  been  considered  as  parallel 
to  that  of  one  qui  gaudit  lucidis  intervallts,  and  accordingly  we  find 
it  laid  down  that  cotkplete  intoxication  is  a  good  dafenoe  to  an 
action  on  a  bond  under  a  plea  of  non  est  factum.  (See  BuUer's 
N.  P.  172  a;  Fenton  t?.  HoUoway,  1  Stark.  N.  P.  C.  126; 
PiU  V.  Smith,  3  Camp.  33.)  In  this  last  ease  Lord  £lhm« 
borough  is  reported  to  have  said,  **  Intoxication  is  good  tvideote 
upon  a  plea  of  non  est  factum  to  a  deed,  turn  eofumtU  to  a  graitly 
and  non  asntmpBit  to  a  promise."  Soch  being  the  stala  S(  tka 
authorities  before  the  promulgation  of  the  new  roles^  the  pobt 
was  again  brouffht  under  the  consideration  of  the  ooan  in  Oore 
V.  Gibson,  which  was  an  action  upon  a  bill  of  exchange,  indor- 
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agiinst  indorsttr.  Plea,  that  tt  the  time  of  the  indonement  tho 
defimdaDfe  wa§  «o  entirely  depriyed  of  his  leases  by  intoxicatioa 
MB  not  to  be  able  to  understaDd  what  he  was  doing.  On  a  de- 
murrer to  this  plea  the  court  held  Uie  defence  a  good  one  to  all 
executory  contracts  made  between  parties,  the  one  of  whom 
sought  to  be  charged  was  at  the  time  of  making  the  contract  in 
a  complete  state  of  intoxication,  on  the  ground  that  he  could 
not  haTe  an  agreeing  mind,  saying  at  the  same  time  that  there 
were  cases  where  the  court  womd  imply  a  contract  upon  the 
part  of  a  lunatic  or  a  person  drunk  to  pay  for  necessaries  fur- 
nished to  him  when  in  uiat  state. 

The  law  upon  this  subject  may  be  now  consid^ed  as  settled 
in  accordance  with  the  rule  laid  down  by  Britton,  which  seems 
to  be  that  adopted  in  most  civilized  countries  (see  as  to  the 
law  of  Scotland  on  this  point,  3  Campbell,  33,  note ;  and  see  1 
Brans,  Pothier,  29)>  aq d  which  is  certainly  most  in  accordance 
with  reason,  as  is  amply  evident  W  the  attempts  on  the  part  of 
the  courts  to  distinguish  away  the  maxim  of  Littleton,  as  it 
from  time  to  time  came  under  thdr  consideration^  until  at 
Inagtli,  notwithstanding  it  rested  unon  the  authority  of  Littleton 
and  his  great  commentator^  it  has  been  totally  exploded. 

This  case  may  be  conveniently  noted  in  Ohstty's  work  on 
Contncts,  at  page  141. 


STATUTE  OF  LIMITATIONS-PAYMENTS,  PROOF  OF. 

WoRTHiNOTON  V.  Grimsditch,  15  Law  Jour.  Q«  B.  52. 

81NCB  Loid  Tenterden's  Act  the  mere  existence  of  items  in  an 
ofien  account  between  debtor  and  creditor  within  six  years 
has  been  held  not  to  take  the  previous  portion  of  the  account 
<mt  of  the  statute  of  limitations ;  although  wherever  the  par- 
ties have  met  and  gone  through  such  an  account  and  have 
etruck  a  balance,  this  has  been  regarded  as  evidence  of  an 
agreement  that  the  items  of  the  one  account  should  be  set  off 
l^nst  the  earlier  items  of  the  other,  for  then  there  arises  a 
new  consideration  for  the  balance,  and  this  takes  the  case  out  of 
the  statute  (Ashby  v.  James,  N.  M.  k  W.  642).  But  ^here 
there  has  been  no  such  balance  struck,  and  where  there  are 
tterely  cfMS  demands  unaccompanied  by  a  written  statement 
0f  a<eMnfd>  it  is  otherwise  ,*  and  Tindal,  C.  J.,  has  recently  laid 


346  Notes  of  Leading  Cases. 

it  down  that  an  open  account  between  two  tradesmen  withont 
any  agreement  that  the  goods  delivered  on  the  one  side  shaU  be 
considered  as  payment  for  those  delivered  on  the  other,  does  not 
constitute  such  an  account  as  concerns  the  trade  of  merchandiae 
between  merchant  and  merchant  within  the  exception  of  the 
3rd  section  of  the  statute  of  limitations  21  Jac.  I.  c.  16  (Cottam 
V.  Partridge,  4  M.  &  Gr.  271).  Where  payments  have  been 
made  during  the  six  years  by  the  debtor  to  or  for  the  creditor  it 
has  hitherto  been  held  necessary,  in  oixler  that  such  payment 
should  bar  the  statute,  to  prove  that  such  payment  was  ex- 
pressly made  and  appropriated  by  the  debtor  on  account  of  the 
debt  which  it  is  sought  to  save  from  the  operation  of  the  statute, 
This  was  expressly  held  in  Mills  v.  Fowkes,  7  Scott,  444,  tc  5 
B.  N.  C.  456.  See  also  Tippets  v.  Heane,  1  C.  M.  &  R.  262; 
Waters  v.  Tompkins,  2  C.  M.  &  R.  723 ;  Cotes  v.  Harris,  BolL 
N.  P.  149.  In  the  learned  note  in  2  Saynders,  64,  K.  it  is  said 
that  ^^  the  meaning  of  part  payment  is,  not  the  naked  fact  of 
payment  of  a  sum  of  money,  out  payment  of  a  smaller,  an  ae^ 
count  of  a  greater  sum,  due  from  the  person  making  the  pay- 
ment to  him  to  whom  it  is  made ;  which  part  payment  implies 
an  admission  of  such  greater  sum  being  then  due,  and  a  promise 
to  pay  it.  Therefore,  the  plaintiff  must  not  only  show  that  the 
payment  was  made  on  account  of  the  debt  in  question  (which  the 
jury  will  be  warranted  in  inferring,  if  there  be  no  proof  of  any 
other  debt,  Evans  v.  Davies,  4  A.  &  E.),  but  further,  that  it  was 
made  on  account  of  a  larger  debt." 

The  case  of  Worthington  v,  Grimsditch  has  to  some  extent 
relaxed  the  rule  that  payments  must  be  specifically  appropriated 
to  debts  in  order  to  take  them  out  of  the  statute,  and  has  given 
further  scope  to  the  inferences  which  juries  may  draw  of  snch 
appropriations,  a  doctrine  chiefly  originated  by  the  case  of  Evans 
V.  Davies,  which  was  also  in  the  Court  of  Queen's  Bench.  In 
Worthington  v.  Grimsditch  the  payments  relied  on  were  of  reat 
and  tithes  by  the  defendant,  who  was  the  attorn^  and  relative 
of  a  deceased  lady  from  whom  he  had  previously  borrowed  11532. 
Accounts  were  put  in  at  first  treating  the  payments  as  deduc* 
tions  from  the  sum  due  for  interest;  after  this,  and  during  the 
last  twenty  years,  the  defendant  stated  accounts  on  one  side  only, 
in  which  he  charged  the  rents  as  paid  for  the  intestate;  no 
mention  being  made  of  interest  due  or  deduction  thereftom. 
The  rent  paid  during  the  latter  period  was  less  than  the  interest 
alleged  to  be  due.  It  was  argued  for  the  defendant  that  there 
having  been  no  previous  authority  so  to  pay  the  interest,  and  no 
subsecjuent  statement  of  account  recognismg  the  payment  as 
made  m  respect  of  it,  it  was  an  attempt  to  turn  a  set  off  into  a 
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payment.  The  Court,  however,  held  that  the  character  of  the 
payment  was  rather  matter  of  evidence  than  of  law ;  that  the 
question  was,  what  were  cross  demands  and  set  off,  and  what 
were  part  payments ;  that  this  was  for  the  jury  to  decide :  that 
an  agreement  to  apply  moneys  as  part  payment  of  interest 
might  be  proved  by  implication,  or  course  of  dealing  as  well  as 
by  express  and  previous  direction ;  and  that  the  jury  might  pro- 
perly draw  the  conclusion  from  the  circumstances  of  this  case, 
that  the  payments  were  made  on  the  interest  account. 

The  practical  deduction  from  this  case  is,  that  it  is  no  longer 
necessary  that  there  should  be  any  specific  or  express  appropna^ 
tion  of  payments  by  the  debtor  to  tne  discharge  of  the  interest 
on  a  principal  sum,  in  order  to  take  the  debt  out  of  the  statute, 
but  tnat  such  appropriation  and  the  authority  to  make  it  may  be 
implied  from  the  circumstances  of  the  case  where  they  seem  io 
the  iury  to  warrant  such  a  conclusion. 

This  case  may  be  cited  in  1  Selwyn's  Nisi  Prius,  149 ;  and  in 
2  Saunders,  64,  K.;  and  in  Mills  v.  Fowkes,  5  B.  N,  C.  466, 
which  it  modifies. 


NOTICE  OP  DISHONOURED  BILL. 
Harrison  v.  Ruscoe,  15  Law  Jour.  Exchequer,  110. 

Amy  party  to  a  bill  empowered  to  sue  or  liable  to  be  sued  on 
it,  may  give  notice  of  dishonour  to  the  drawer,  and  such  notice 
enures  to  the  benefit  of  the  other  parties  to  it  (Chapman  v. 
Keane,  3  Ad.  &  Ell.  193).  So  that  any  one  of  them,  though 
not  the  holder,  may  avail  himself  of  the  notice  given  by  another. 
In  the  case  of  Harrison  t;.  Ruscoe,  a  perfectly  novel  state  of 
things  occurred.  The  notice  was  dven  to  the  drawer  in  reality 
by  the  holder,  but  accidentally  in  the  name  of  a  prior  indorser, 
and  the  question  arose  whether  this  mistake  invalidated  the 
notice.  The  court  held  that  it  did  not  for  this  reason, — ^that  the 
object  of  a  notice  was  answered  by  information  of  dishonour 
of  the  bill,  and  the  person  to  whom  notice  was  given  was 
thereby  enabled  to  withdraw  his  effects  from,  or  to  take  his 
remedy  against,  the  prior  parties ;  and  the  court  thought  it  rea- 
sonable that  the  misrepresentation  of  the  name  of  Uie  person 
on  whose  behalf  the  notice  was  given,  ought  not  wholly  to  avoid 
the  notice,  but  only  to  place  the  party  giving  it  in  the  same 
situation  as  to  the  party  to  whom  it  was  given,  as  if  the  repre- 
sentation w^re  true ;  and  that,  therefore,  the  defendant  ought  to 
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have  every  defence  against  the  plaintiff  that  he  woukl  have 
if  the  notice  had  been  really  given  by  the  party  named.  It  ap- 
peared on  the  evidence  that  the  defendant  had  every  defenoe, 
and  all  the  equities  against  the  real  that  he  would  have  had 
against  the  apparent  pmintiff,  and  he  was^  therefore,  held  to  have 
no  right  to  complain  of  the  misrepresentation. 

The  practical  result  of  this  case  is  that  wherever  a  notice  of 
dishonour  is  legally  given  in  the  name  of  a  party  who  has  a 
right  to  sue  upon  a  bill,  such  notice  is  available  by  other  parties 
to  the  bill,  even  where  they  gave  such  notice  in  the  name  of 
such  other  parties  by  mistake. 

This  case  may  be  noted  in  Byles  on  Bills,  p.  917. 


BEIEASE  OF  ACTION  BY  ONE  MEMBER  OP  A 
RAILWAY  PROVISIONAL  COMMITTEE. 

Rawstone  v.  Gandell,  10  Jurist,  294. 

It  is  no  new  doctrine  that  a  party,  having  a  legal  interest  with 
other  co-contractors,  can  release  an  action  brought  by  them 
jointly.  The  Sfmlication  of  this  to  railway  provisional  com- 
mittee men  may  oe  worthy  of  a  brief  notice. 

In  Rawstone  v.  Gandell,  an  action  was  brought  by  the  pro- 
visional committee  of  a  railway  company  against  the  defendants, 
its  engineers,  for  breach  of  contract.  This  action  was  released 
by  one  of  the  committee  men,  who  had  assented  to  be  a  plain- 
tiff, and  who  had  fifty  shares  in  the  company,  but  who  was  an 
intimate  friend  of  the  defendants.  The  Court  of  Exchequer 
held  that  the  release  was  valid,  because  no  case  of  clear  fraud 
could  be  made  out  against  the  releasor.  Mere  impropriety 
would  not  suf&ce  to  invalidate  the  release.  Mr.  Baron  rarke 
said  in  his  judgment, ''  Suppose  the  ordinary  case  of  two  plain- 
tiffs equally  interested,  and  one  of  them  out  of  friendship  and 
regard  for  the  defendant  executes  a  release  of  the  cause  of  ac- 
tion, the  court  cannot  for  that  reason  interfere  to  set  the  release 
aside ;  you  are  therefore  bound  to  show  that  this  party  was  in 
such  a  situation,  that  his  act  in  releasing  this  debt  was  contrary 
to  his  bargain  with  the  other  plaintiffs  in  the  suit,  and  a  fraud 
on  them,**  The  court,  however,  whilst  thus  expressing  its  mabi* 
lity  to  assist  the  company  or  afford  any  legal  remedy,  held  out 
the  resource  of  a  bill  in  equity,  to  make  the  releasor  '^  respon- 
sible for  his  act  in  releasini;  the  defendant." 

The  result  of  this  case  is,  that  any  one  member  of  a  provi« 
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sioBftI  committee  joined  as  plaintiff  can  release  an  action,  if  he 
be  a  bonA  fide  shareholder,  but  that  he  does  so  under  peril  of  a 
suit  in  equity. 
Note  tnis  case  in  Chitty  on  Contracts;  p.  780. 


PLEADING. 


AVERMENT  OF  CONDITION  SUBSEQUENT, 
Brook  v.  Spono,  15  Law  Jour.  Exoheq.  04. 

Hb  who  derives  title  or  excuse  from  an  estate  must  show  its 
continuance;  and  in  all  such  cases  the  continuance  must  be 
averred  in  the  pleadings,  as,  for  instance,  where  a  party  justifies 
in  a  right  he  claims  under  the  estate  of  a  tenant  for  life,  the  plea 
is  bad,  unless  the  continuance  of  the  life  is  alleged.  (Ingram  v. 
TothiU,  2  Mod.  93;  Dayrell  v.  Hoare,  12  Ad.  &  Ell.  366; 
Tryer  v.  Coombs,  11  Ad.  &  Ell.  403.)  The  continuance  of  the 
estate  is  of  the  nature  of  a  condition  precedent.  Not  so  where 
the  condition  is  subsequent  instead  ot  precedent ;  nevertheless, 
it  is  laid  down  in  a  work  of  high  authority,  the  Doctrina  Pla- 
citandi  (p.  90),  that  where  an  estate  is  granted  to  a  feme  sole 
quamdiu  vixerit  sola,  that  in  claiming  such  estate,  she  must  in 
pleading  aver  that  she  remained  unmarried.  Ughtred's  case 
(7  Rep.  10)  however  laid  it  down,  that  where  as  in  such  a  case 
the  condition  is  subsequent  to  the  estate,  and  goes  in  defeasance 
of  it,  its  performance  need  not  be  averred  by  the  party  who 
pleads  the  estate,  but  that  the  condition  shall  be  stated  by  him 
who  seeks  to  benefit  by  the  defeasance.  A  similar  rule  was 
upheld  in  the  case  of  Colthurst  v.  Bejushin  (Plow.  31  a),  and 
recently  by  the  Court  of  Common  Pleas  in  Wynne  v.  Wynne 
(2  M.  &  6r.  8).  It  however  remained  somewhat  doubtfiil  to 
what  extent  conditions,  such  as  that  cited  in  the  Doctrina 
JPlacitandi,  were  conditions  such  as  need  not  be  stated. 

The  case  of  Brooke  v.  Spone  is  a  decision  on  the  point.  It 
was  an  action  of  replevin,  and  the  avowry  was  rent  of  a  dwelling- 
house,  amounting  to  12/.  10^.;  to  this  there  was  a  plea  in  bar, 
that  prior  to  the  demise  one  F.  was  seised  in  fee  of  and  gave 
a  rent-charge  of  25/.  per  ann.  on  a  house  to  his  wife  S.  F. 
during  the  term  of  her  natural  life,  in  case  she  should  so  long 
continue  to  be  his  widow  and  not  live  with  any  other  man,  except 
a  father  or  brother  or  brothers.  The  plea  averred  that  F.  died 
seised,  leaving  his  wife  surviving;. that  she  continued  seised 
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until  the  payment  of  half  a  year's  annuity  (122. 10s.)  tvab  in 
arrear  to  her ;  that  the  plaintiff,  to  prevent  his  goods  from,  being 
distrained  by  her,  paid  the  amount  to  her,  and  so  no  rent  dis- 
trained for  was  in  arrear.  The  court  held,  on  demurrer  to  tbe 
plea,  that  it  was  good ;  that  the  ayerment  of  the  life  of  the 
annuitant  sufficed,  and  that  it  need  not  be  averred  also  that 
S.  F.  remained  sole,  or  that  she  resided  as  required  by  the  will; 
and  this  jud^ent  was  based  on  the  ground  that  the  condition 
was  a  condition  subsequenty  in  defeasance  of  the  estate  in  tbe 
annuity,  and  not  a  condition  precedent,  and  that  the  breach  of 
such  condition  ought  to  be  shown  on  the  other  side. 

The  result  is,  that  wherever  an  estate  vests^  as  in  this  case  it 
did,  at  the  testator's  death,  but  is  liable  to  be  defeated  by  some 
specified  event,  in  pleading  the  estate  it  is  necessary  to  aver  the 
continuance  of  the  life,  but  not  necessary  to  negative  defeasance, 
which  it  is  for  the  other  side  to  allege. 

This  case  may  be  noted  in  1  Wms.  Saund.  230  b. 
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A  Series  of  Obsenrations  on  the  Report  of  Her  Majesty's  Commis- 
sioners  on  Criminal  Law.  By  George  E.  Williams^  Esq.,  Clerk  to 
the  Magistrates  of  the  Division  of  Cheltenham.  London  r  Steyens 
and  Norton.    1846. 

Mb.  Williams  has  opened  the  door  to  a  new  train  of  thought  on  a 
sabject  of  the  utmost  moment.  He  has  treated  it  with  very  great 
ability,  and  his  views  deserve  the  prompt  and  serious  consideration 
of  the  legislature.  He  examines  old  usages  with  a  fearless  purpose 
of  testingtheir  utilit^r  without  any  deference  to  mere  usage.  In 
fact  Mr.  Williams  is,  in  the  best  sense  of  the  word,  a  thorough  law 
reformer.  He  confines  himself  to  that  branch  of  jurisprudence  with 
which  his  own  professional  experience  has  made  him  most  conversant, 
— ^the  machinery  of  criminal  courts  and  most  of  its  features  pass  in 
review.  We  cannot  follow  him  through  all  its  details,  but  we  ex- 
tract his  views  on  Orand  Juries  as  illustrative  of  the  tone  and  power 
of  his  comments : — 

''  It  is  most  difficult  td  find  any  one  reason  for  its  continuance.  It 
may  be  said  that  it  brings  the  gentrv  of  the  country  together,  and 
that  they  receive  an  eloquent  and  elaborate  charge  from  the  judge, 
but  exactly  in  the  same  degree  that  any  purpose  is  really  useless,  so 
is  the  solemnity  of  its  mere  machinery  ridiculous,  and  with  all  the 
reverence  which  I  trust  and  know  I  ao  sincerely  feel  towards  the 
highest  and  the  purest  class  of  men  in  this  country,  viz.,  its  judges, — 
I  must  say,  that  I  never  knew  any  one  practical  henefit  result  from 
their  charges,  however  beautifully  oratorical  and  soundly  sensible ; 
bat,  on  the  other  hand,  with  the  common  valedictory  remark  to  the 
grand  jury,  ceased  all  the  impression  of  the  speech;  and  as  to  the 
public,  they  go  to  the  assizes  for  more  curious  material.  The  truth 
IB  that  criminal  or  civil  'trials  should  be  viewed  as  mere  matters  of 
business,  and  the  less  thaf  s  merely  said  on  them,  the  better, — at  all 
events  before  the  trial  really  commences. 

**  Again,  it  may  be  said  that  a  prosecutor  would  lose  the  power  of 
presenting  a  bill  where  a  magistrate  had  refused  to  commit,  or  where 
ne  had  not  preferred  his  complaint  before  a  magistrate ;  but  thaty  so 
so  far  from  oeing  a  reason  in  favour  of  the  existence  of  a  grand  jury, 
is  one  against  it,  and  such  a  power  ought  not  to  exist.  No  triid 
should  toke  place  except  on  some  preliminary  proceeding  to  which 
both  prosecutor  and  accused  are  parties.    I  nave  known  a  bill  sent 
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before  an  assize  grand  jury  and  ignored,  and  the  same  bill  seat  to  a 
quarter  session  grand  jury  and  found ;  and  I  have  known  the  person 
clearly  convicted  of  an  assault  before  magistrates  go  to  a  grand  jaiy 
and  ^et  a  bill  found  against  the  very  person  at  whose  instance  be  was 
convicted,  and  for  precisely  the  same  subject  matter  of  offence;  or, 
in  other  words,  in  this  way  and  with  sucn  maobinery  turning  the 
table  completely  against  the  very  person  who  had  most  prooerly 
punished  him,  and  thus  a  bench  warrant  is  procured,  the  accuseci  put 
to  the  expense  of  bail,  and  then  most  probably  an  end  of  the  prose* 
cntion !" 

Grand  juries  are  the  great  impediments  to  criminal  courts,  obstroc- 
tions  to  justice,  and  wanton  causes  of  delay,  without  even  a  shadow 
of  benefit.  We  have  known  many  clear  cases  for  eon viotion  in  which 
they  have  ignored  bills— one  very  recently,  whei«  the  prifloner  in- 
tended to  pl/sad  guilty ! 

Well  may  Mr.  Williams  say,  "that  the  grand  juij  is  an  unneces- 
sary interruption  and  idle  form  in  the  progress  of  a  prosectttioOf 
With  respect  to  the  proMcutorf  or  he  who  comes  to  promote  the  ends 
of  public  justice,  the  case  (if  a  difficult  one)  stands  a  chance  of  d^ 
feat  from  the  huddled  secrecy  of  the  tribunal  in  its  very  formatioa 
and  movements,  and  the  opportunity  (at  least)  of  occult  approach  to 
some  oue  or  other  of  those  who  form  it.  As  to  the  accuMed*  the  evi* 
denoe  is  purely  ex-parte^  and  with  resuect  to  Aim,  no  probable  advan- 
tage of  at  least  a  fair  kind  can  be  preaicted,  and  on  the  other  band 
a  prejudice  may  be  excited  bv  the  words  *  True  Bill.'  As  to  anj 
purpose  of  inquiry  therefore,  there  is  none,  as  that  has  already  taken 
place  in  the  face  of  open  day  before  the  pub^c  and  in  the  presence  of 
the  accused,  and  he  has,  or  may  have,  the  whole  of  the  evidence 
against  him/' 

Of  petit  jurors  Mr.  Williams  would  wisely  reduce  the  number. 
His  remarks  on  this  subject  are  replete  with  good  sense  and  good 
feeling. 

"  I  have  often  thought  the  tone  of  criminal  jiustiee  would  be  eb* 
vated,  and  its  influence  on  society  most  wholesomely  increased,  if  the 
petit  jury  were  selected,  as  far  as  it  could  be,  from  the  better  clanes 
of  society ;  and  if  the  gnmd  jury  be  abolished,  there  will  at  least  be 
more  abundant  opportunitv  for  such  selection.  I  could  never  uodei^ 
stand  why  questions  in  the  Nisi  Prius  or  Civil  Court,  so  called, 
should  deserve  and  receive  the  consideration  of  jurors  of  any  parti- 
cular position  in  society ;  on  the  other  hand,  I  have  thonghtp  from 
my  very  first  entrance  on  professioncd  lile,  that  the  Criminal  Cwrt 
should,  if  possible,  be  more  highly  constituted  than  the  Civil  Coort, 
and  that  in  all  its  ingredients  the  very  best  *  materiel'  (if  I  may  be 
allowed  the  phrase)  should  be  afforded  towards  its  dignify  and  Us  na^ 
fulness. 

**  I  would  suggest  either  seven  or  five  as  the  number  (the  latter  j( 
think  best),  and  I  would  choose  Uiem  from  the  better  and 
independent  orders  of  society.    It  nhoald,  in  dui  waf  ,  be  i 
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•ffiQ«  11^  nnwortby  the  parfomuMoe  of  any  one  of  that  ordor,  but 
of  coan#  l0i  it  bo  oompulsorfy  with  the  view  of  its  being  porformei 
by  those  whose  einmmstanees  will  make  the  burden  of  no  weight,  pe« 
cuniarily  speaking,  and  upon  whom  the  duty  to  society  should  bo 
cast.  Nor  let  it  be  supposed  that  the  Miberty  of  the  subject'  would 
be  jeopardized  by  such  a  change.  That  attribute  is  never  really 
promoted  by  anything  which  gives  the  slightest  chance  of  imjpunity 
to  crime;  but,  on  the  other  hand,  is  rather  promoted  by  the  affording 
of  every  possible  protection  to  industry  and  good  order.'' 

Mr.  Williams  is  not  an  advocate  of  a  Criminal  Appeal  Court,  in 
which  view  we  regret  that  we  are  compelled  to  differ  from  him, 
although  many  of  nis  obiections  are  valid  i  but  we  deem  the  failure 
of  justice  which  attends  tne  waywardness  and  ignorance  of  many  of 
the  inferior  tribun^  a  vital  reason  for  the  revision  of  a  higher 
court. 

The  clumsj  and  incongruous  nonsense  which  finds  its  way  into 
acts  of  parliament  attracts  Mr.  Williams's  just  censure.  He  pro- 
poses this  plan  as  a  remedy  :-^ 

^'  I  would  suggest  that  the  Attorney  and  Solicitor  General  cease 
to  be  political  partisans,  or  in  fact  to  have  any  seat  in  the  House  as 
representatives  therein. 

'^  I  would  select  them,  as  now,  from  the  very  highest  class  of  the 
bar,  give  them  the  most  remunerative  salaries,  and  make  the  offices 
altogether  those  of  professional  ambition,  of  the  purest  and  most 
honourable  distinction;  I  would  assign  to  them  generally  all  the 
l^gal  business  of  the  Government,  but  especially  that  of  preparing  all 
public  acts  of  an  important  nature,  and  assisting  their  passage  through 
committees  of  the  Hous^  of  Lords  and  Commons.  This  duty  would 
indeed  be  a  responsible,  but  it  would  be  a  most  distinguished  one, 
and  well  fitting  the  minds  of  men  of  high  talents  and  laudable 
aspirations,  when  unfettered  by  the  grosser  influences  of  party  poli* 
tics)  and  I  would  look  on  the  suggestions  which  such  men  may  make 
for  changes  or  improvements  in  Uxe  law  as  infinitely  more  valuable 
than  all  the  blue  oooks  and  ponderous  reports  that  ever  could  be 
printed. 

''Thus,  the  while  I  join  in  the  common  condemnation  of  a  griev- 
ous curse  on  the  legislation  of  this  country,  viz.,  the  yerbiage  or 
composition  of  its  law,  I  do  at  least  venture  to  suggest  a  remedy,— 
perhaps  it  is  not  the  best,  and  the  novelty  of  the  suggestion,  and 
mm  so  humble  a  source,  may  expose  it  to  reproof  or  ridicule,  but  to 
flomethin^  of  this  sort  must  we  come.  The  subject  is  deeply  exciting 
tlie  attention  of  the  public,  and  'tis  totally  impossible  that  the  pre- 
sent practice  of  legislative  composition  can  continue.  It  must  be 
confined  to  some  hands  of  high  authority,  and  known  to  the  public, 
and  if  there  are  none  such  to  undertake  it,  persons  must  be  appointed 
for  the  especial  purpose.  But  as  I  conceive  that  next  to  the  judges 
■taod  the  nigh  officers  I  have  alluded  to,  so  to  them  I  would  confide 
tbe  great  taw  in  question,  and  I  submit  that  the  sooner  they  become 
tho  sorrantB  of  the  public,  and  such  only,  the  better." 

c  c    2 
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We  can  cordially  recommend  this  pamphlet  to  the  attention  of 
those  who  take  an  interest  in  the  improvement  of  our  criminal  pro- 
cedure. There  is  ample  room  for  it^  and  Mr.  Williams's  practical 
experience  renders  his  suggestions  most  valuahle. 


The  Law  of  Life  and  Fire  Insurances,  with  an  Appendix  of  Compa- 
rative Tables  of  Life  Assurance.  By  George  Morley  Dowdes- 
well,  Esq.,  of  the  Inner  Temple,  Barrister-at-Law.  London: 
William  Benning.    1846. 

This  is  a  text  book  of  the  right  sort.  Instead  of  a  crude  string 
of  marginal  notes  not  very  honestly  culled  from  the  Digest,  ana 
very  clumsily  coupled  with  links  by  the  author,  Mr.  l>owde8- 
well  has  ivritten  a  Treatise  on  the  subject  he  professes  to  ex* 
plain.  He  has  done  it  with  great  success  and  no  ordinary  amount 
of  ability.  The  work,  though  very  small  and  compressed  in  the  com- 
pass of  150  pages  12mo.,  is  a  complete  and  readaole  epitome  of  the 
mw  and  practice  of  Insurances.  It  is  not  only  a  law  treatise,  but  it 
is  also  a  popular  explanation  of  the  subject.  The  greatest  defect  we 
have  perceived  in  the  book  is  the  total  absence  of  a  table  of  contents. 
Mr.  Dowdeswell  is  not  a  book  maker,  or  he  would  have  hardly 
stumbled  upon  such  an  omission.  In  some  measure  we  will  supply 
it  for  him.  He  begins  with  a  sketch  of  the  origin  of  Insurances, 
which  he  assigns  to  the  Lombards.  We  have  then  a  full  explana- 
tion of  the  practice  of  Life  Insurances— who  may  be  assurea— die 
mode  of  effecting  a  policy — warranties,  and  its  other  incidents ;  the 
conduct  of  agents,  premium,  risks,  kcj  &c.  This  forms  Part  1. 
Part  2  treats  of  fire  insurance,  which  is  similarly  discussed.  Then 
follow  comparative  tables  of  life  insurance,  which  give  those  of  nearly 
every  office  in  existence.  We  extract  the  following  as  a  fair  specimen 
of  Mr.  Dowdeswell's  style,  and  of  his  very  lucid  manner  of  explaining 
his  subject ;  it  relates  to  the  law  upon  the  concealment  or  mis-statement 
of  material  facts  in  applying  for  policies,  which  wHOl  avoid  them — a 
point  much  misunderstood : — 

"  A  representation  of  material  facts,  which  turns  out  to  be  incorrect,  destroys 
the  contract.  In  every  species  of  contract,  when  a  party  has  made  a  statement 
which  he  knew  at  the  time  to  be  false,  and  by  means  of  it  induced  another  to 
enter  into  an  engagement  with  him,  the  latter  may  always  avoid  it.  This  right 
arises  from  the  fraudulent  nature  of  the  act,  and  the  wilful  impositiou  which 
has  been  practised ;  but  in  insurances  the  question  is  not  whether  the  person 
making  it  was  aware  of  its  inaccuracy,  or  the  assured  was  guilty  of  fraud,  bat 
simply  whether  the  statement  was  incorrect ;  and  the  most  pardonable  mifttska 
will  consequently  discharge  tlie  insurer.  A  representation  differs  from  a  posi- 
tive warranty  only  in  this,  that  with  respect  to  the  latter  the  materiality  or  ini- 
materiality  of  the  facts  included  in  it  is  unimportant ;  with  respect  to  the  former 
the  insurance  is  not  void,  unless  the  fact  misrepresented  is  material.  In  a  war- 
ranty, too,  the  statements  must  be  itrictfy,  in  a  representation  they  need  only  be 
iubitantialfy  true.  The  law  has  most  justly  laid  down  the  rule,  for  ^t» 
assured  should  only  positively  aver  facts,  when  they  fall  within  bis  own  peraoDal 
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cognizBDcei  and  if  he  has  drawn  an  inference  which  the  insurers  would  not  hav^e 
drawn,  as  either  he  or  the  insurers  mtfst  sufier,  and  tiiey  would  have  just  cause 
to  complain,  if  they  were  compelled  to  bear  a  loss  consequent  upon  his  mistakey 
the  law  has  very  properly  thrown  the  hurden  upon  him.  Hence  whenevever 
the  assured  has  not  personal  means  of  knowing  facts  which  are  material,  he 
should  either  state  the  whole  of  what  he  has  been  told,  as  a  matter  for  the  accu- 
racy of  which  he  will  not  vouch,  or,  if  he  believes  it,  as  a  mere  matter  of  belief. 

"This  course  he  may  with  safety  adopt,  for  the  law  is  not  so  unreasonable  as 
at  once  to  compel  him  to  divulge^  he  is  acquainted  with,  and  to  subject  him 
to  unavoidable  risk  in  doing  so.  Therefore,  where  a  party  stated  that,  from 
information  he  had  received,  he  believed  the  life  of  the  person  he  was  employed 
to  insure  was  a  good  life,  but  he  would  not  warrant  it,  and  it  afterwards  turned 
out  that  the  party  was  at  the  time  seriously  ill,  it  was  decided  that  as  the  agent 
had  no  reason  to  believe  his  statement  to  be  incorrect,  he  was  in  no  way  to 
blame,  and  that  the  policy  was  good.' 

"  The  only  other  question  where  facts  have  been  either  omitted  to  be  men* 
ikmed  or  have  been  misrepresented,  in  the  absence  of  actual  fraud,  is  the  mate- 
riality of  them,  and  upon  tnis  point  the  jury  are  the  sole  judges."* 

Mp.  Dowdeswell  deserves  well  of  the  profession  and  the  public,  for 
he  has  given  them  a  useful  book,  regardless  of  the  conceit  which 
prompts  too  many  of  our  brethren  to  magnify  their  productions  at 
the  expense  alike  of  the  time  and  purses  or  purchasers. 
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*  Stackpole  v.  Simon  2  Park,  932, 8th  ed. 

'  Uuguenin  v.  Rayley,  6  Taunt.  186;  Sindenau  v.  Desborougfa,  8  B.  &  C. 


Railway  Parliamentary  Practioe,  with  an  Appendix,  containing  the 
Standing  Orders  of  both  Houses  of  Parliament  relating  to  Railways, 
to  which  is  added  a  Treatise  on  the  Rights  of  Parties  to  oppose  the 
Preamble  and  Clauses  of  a  Railway  Bill.  By  Henry  Riddell,  Esq., 
of  the  Middle  Temple,  Barrister-at-Law.  London  :  W.  Benning 
and  Co.    1846. 

This  book  will  be  useful  in  its  way.  The  practice  of  railway  com- 
mittees is  not,  however,  of  a  very  definite  nature,  and  unless  the 
standing  orders  happen  to  render  any  particular  course  obligatory 
apon  the  committee,  they  decide  all  questions  of  order  and  practice 
much  according  to  the  notion  which  possesses  them  at  the  time.  Mr* 
Riddell  seems  to  have  taken  pains  with  his  work,  and  it  will  be  of 
valuable  assistance  to  those  who  are  unacquainted  with  these  irregu- 
lar tribunals.  A  fuller  index  would  be  an  improvement,  and  in  ano- 
ther edition  Mr.  Riddell  will  probably  embody  the  second  part  of 
his  work  in  the  first,  and  condense  and  methodize  the  whole. 
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A  Pmeticsl  Tmtisa  on  the  Law  of  Avekiciw,  with  Fonns,  TabH 
fltatotes,  and  Cases,  and  Directions  to  AuctioneetB.  By  Joseph 
Bateman,  LL.D.,  of  Lincoln's  Inn.  Third  edition,  adapted  to 
recent  Alterations  in  the  Law.  London:  Harwell  and  Son. 
1846. 

Tan  author's  object  has  been  to  render  the  book  as  extensiTely  nsefid 
as  possible  tx^  auctioneers,  appraisers,  factors,  and  brokers,  as  well  as 
to  solicitors  entrusted  with  the  management  of  auction  sales,  and 
others,  without  materially  deviating  from  the  portable  size  of  the 
former  editions.  We  congratulate  Br.  Bateman  on  the  success  his 
work  has  already  met  with,  and  we  think  this  edition  well  calculated 
to  increase  it. 


The  Comic  Blackstone.     By  Gilbert  Abbott  k  Beckett      WiSi 
Illustrations  by  G.  (Jruikshank.    London.    1846. 

The  Commissioners  of  the  Courts  of  Requests,  to  whom  this  ably 
written  and  highly  amusing  little  work  is  dedicated,  may  ftel  flat- 
tered and  gratified  at  the  honour  paid  them  by  the  autlMnr,  who,  as 
all  our  readers  are  probably  aware,  is  one  of  the  writers  in  thai 
amusing  weekly  pubhcation  "  Punch."  It  is  unnecessary  to  say  that 
the  mere  perusal  of  the  "London  Charivari"  is  sufficient  to  procure 
for  Mr.  Gilbert  Abbott  k  Beckett  the  character  of  one  of  the  wittiest 
writers  of  the  day.  Few  could  have  travestied  so  well  the  real 
Blackstone,  following  it  literally  step  by  step.  ^  Our  sense  of  the  folly 
which  prompts  some  of  the  writers  of  runch  to  assail  the  Bar,  with 
much  more  of  disappointed  spleen  than  wit,  shall  not  blind  oa  to  the 
real  value  and  merit  of  this  merry  publication. 

Who  can  read  the  following  quotation  without  feeling  at  onoa  that 
it  emanates  from  a  writer  whose  thoughts  teem  with  humour. 

"  A  guardian  is  a  sort  of  temporary  parent  to  a  minor,  a  kind  of  tarpauUn  throvn 
over  the  orphan  to  shield  him  from  the  storms  of  life  during  his  infancy,  or,  if  we 
may  use  an  humbler  illustration,  a  guardian  is  a  kind  of  umbrella,  put  up  by  tbt 
law  over  the  ward,  to  keep  off  the  ))elting  of  the  pitiless  storm  till  the  years  of  £•- 
cretion  are  arrived  at.  There  are  various  kinds  of  guardians,  such  as  gtuurdians 
by  nature,  and  guardians  for  nurture,  who  are  of  course  the  parents  of  thech^d; 
ibr  if  an  estate  he  left  to  an  infant,  the  father  is  pardian,  and  must  aeeountftr 
the  profits;  but  as  the  father  can  control  the  entld's  arithmetical  stikH^  it  is 
easy  for  the  latter  to  be  brought  up  in  bletsed  wnoranee  of  aoconats,  wtd,  tes 
the  parent  may  easily  mystify  the  child,  when  the  profits  of  the  estate  sort  to  bs 
accounted  for.  The  mother  is  the  guardian  for  nurture;  that  is  to  say,  she  is 
•xpected  to  nurse  the  infant,  and  the  law  being  verv  fond  of  children*  reqiairas 
the  mother  to  look  to  the  infantine  wardrobe.  It  also  invests  her  with  absolntt 
power  over  the  milk  and  water,  and  the  bread  and  butter,  making  ber  a  com- 
petent authority,  &om  which  there  is  no  appeal,  on  all  pomts  of  nursery  practice. 
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''NiKtcomM  tbe  giurdian  In  soeagef  so  called  perliaps  from  the  quaint  notion 
thai  gnardiaiwbip  generally  extends  to  thoae  who  wear  8ocs--or  soeka— which  la 
further  borne  out  by  the  fact  that  ffuardianship  in  socage  ceases  when  the  child 
is  fourteen  years  old,  which  is  about  the  age  when  socks  are  rellDquished  in , 
&?our  of  stockings."— Pp.  84,  85. 

We  muBt  eondade  our  notice  of  this  diverting  volnme  by  a  short 
notice  of  the  Ist  Chapter  of  the  2nd  Part  on  Real  Property. 

''The  kw  of  England  distributes  things  into  two  kinds—real  and  personal; 
though  we  should  personally  be  really  sorry  to  have  our  things  to  be  distributed 
by  the  law,  for  if  we  did,  we  should  not  expect  to  see  much  more  of  them* 
Things  real  are  such  as  are  fixed  and  immoveable,  which  cannot  be  carried  out 
of  their  place,  such  as  a  ministry  that  will  not  resign,  and  looks  upon  itself  as 
the  real  thing,  or  just  the  thing  to  carry  on  the  government.  In  treating  of 
things  real  we  shall  consider— First,  their  sorts ;  but  by-the-bye,  those  indivi- 
duals who  have  nothing  real  must  be  terribly  out  of  sorts:  Secondly,  the 
tmiint  by  which  thin^  real  may  be  holden — we  have  seen  a  man  at  a  faur  hold 
a  real  red-hot  poker  m  his  hand,  but  by  what  tenure  we  never  could  find  out : 
Thirdly,  the  estates  which  may  be  had  in  them :  and  Fourthly,  the  title  to  them, 
or  how  ihey  may  be  got,  and  how  they  may  be  lost,  the  latter  being  a  point  that 
the  kw  is  very  fond  of  arriving  at  Things  real  consist  in  lands,  tenements,  and 
hereditaments.  Land  means  anything  substantial,  but  it  don't  roeau  a  substan- 
tial dinner— tenement  means  anything  that  can  be  holden,  though  it  don't  mean 
a  woman's  tongue,  which  the  women  can  hold  sometimes— and  an  hereditament 
means  anything  that  can  be  inherited.  Corporeal  hereditaments  can  only  be 
sncfa  as  afeet  the  senses,  though  it  is  not  necessary  they  should  be  calculated  to 
dfi^e  people  mod ;  nor  was  the  Cock  Lane  ghost,  who  frightened  a  few  indivi- 
duals  out  of  their  wits,  a  corporeal  hereditament." 

Here  we  are  compelled^  though  reluctantly,  to  close  our  review  of 
one  of  the  most  entertaining  comic  publications  of  the  day:  nor 
shonM  we  have  hastened  to  the  termination  of  it  in  such  an  abrapt 
manner,  bat  for  the  want  of  space ;  otherwise  we  could  have  cited 
many  more  humorous  quotations,  and  by  this  means  have  done  more 
justice  bv  displaying  to  a  greater  extent  the  witty  talent  of  the  author 
of  The  Comic  Blac£stone. 


The  Introduction  to  Dutch  Jurisprudence  of  Hugo  Grotius,  now  first 
rendered  into  English,  by  Charles  Herbert,  of  the  Middle  Temple, 
Esq.,  Barrister  at  Law,  and  Practising  Advocate  in  the  Supreme 
Court  of  Civil  Justice  of  British  Guiana.  London :  Van  Voorst, 
Patamotler  Row. 

When  it  is  remembered  that  law  is  simply  a  deduction  of  reason—a 
rule  framed  to  meet  a  given  state  of  facts — that  the  wisdom  of  the 
rule  oorresponds  with  the  IntelligeBce  of  the  framer  or  framers,  and 
the  general  nature  or  character  of  the  rule  indicates  the  state  of  facta 


368  Slmt  Notes  of  New  Books. 

to  which  it  was  intended  to  be  applied,  we  are  at  once  prepared 
to  appreciate  the  truth  of  the  remark  tliat  ^'  a  history  of  a  nation  is  to  be 
looked  for  in  its  laws."  Hence  it  may  reasonably  be  expected  that 
the  laws  of  any  two  given  nations  whose  internal  habits  are  similar, 
and  who  have  attained  to  an  eqaal  degree  of  civilization,  would  bear 
a  strong  resemblance  to  each  other,  and  such  indeed  will  generally 
be  found  to  be  the  case,  and  in  no  instance  do  we  remember  meet- 
ing a  more  striking  illustration  of  this  fact  than  on  the  perusal  of  the 
work  before  us.  Holland,  like  our  own  countiy,  is  eminently  com- 
mercial, and  the  consequence  is  that  a  large  proportion  of  the  Dutch 
law  has  for  its  object  the  regulation  and  maintenance  of  commercial 
interests.  * 

This  being  so,  it  is  obvious  that  the  translation  of  a  work  of  such 
high  authority  as  the  introduction  of  Hugo  Grotius  cannot  PfOYe 
otherwise  than  valuable  and  interesting  to  the  profession.  Those 
portions  of  the  work  which  treat  of  servitudes,  obligations,  mandate 
on  commission,  letting,  and  hiring,  and  commodation,  will,  in  parti- 
cular, be  found  to  be  of  great  practical  value  to  the  English  lawyer. 

The  following  extract  from  the  chapter  on  the  distinction  and  ope* 
ration  of  laws,  is  a  happy  instance  of  the  style  in  which  the  work  is 
written : — 

"  Ab  it  has  been  previously  observed  that  the  operation  of  law  is  an  obligation, 
and  as  the  civil  or  municipal  laws  are  usually  instituted  for  general  purposes,  al- 
though the  reasons  do  not  always  appear  equally  appropriate,  owing  to  the 
variety  and  uncertainty  of  human  affairs,  whilst  the  laws  must  fix  something  cer- 
tain ;  hence  often  arises  disputes  whether  a  particular  law  be  always  binding. 
On  this  the  answer  must  be  qualified ;  for  if  tne  sole  and  acknowledged  cause  of 
the  law  universally  ceases,  the  law  must  be  considered  to  have  ezpirad,  becanae 
the  intention  of  the  legislator  no  longer  applies.  On  this  principle  aU  laws 
grounded  only  on  war  cease  in  time  of  peace,  even  without  repeal.  But  if  the 
cause  of  the  war  does  not  universally  cease,  it  must  then  be  ascertained  whether 
the  exercise  of  the  law  under  existing  circumstances  would  be  manifestly  at  va- 
riance with  the  intention  of  the  legislator,  as  in  such  case  the  law  neither 
binds  intrinsically  nor  extrinsically.  As,  for  instance,  the  law  forbids  all 
citixens  to  come  on  the  ramparts  at  night ;  a  citizen  living  near  by  hean  the 
enemy  at  night  mounting  the  ramparts ;  if  he  remains  in  his  bouse,  and  does  not 
do  his  utmost  to  repel  the  enemy,  ne  would  act  according  to  the  letter  of  the  law, 
but  not  according  to  the  meaning  of  the  legislator,  which  must  be  consulted 
above  every  thing." 

We  regret  that  our  want  of  space  forbids  further  comment.  The 
work  may  be  reg^ded  as  a  valuable  addition  to  our  professional  lite* 
rature,  and  Mr.  Herbert  appears  to  have  performed  his  task  as  trans- 
lator with  much  credit. 


The  Law  of  Fire  and  Life  Insurance,  with  the  latest  Decisions,  and 
an  Appendix.  By  George  D.  B.  Beaumont,  Esq.,  Barrister  at 
Law,  &c«   Second  Edition.    Stevens  and  Norton.    London.  1846. 

This  little  book  is  well  written,  and  has  already  proved  useiiil  to 
the  public. 
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A  Treatise  relating  to  the  Law  relating  to  Patent  Privileges  for  the 
sole  Use  of  Inventions,  and  the  Practice  of  obtaining  Letters  Pa- 
tent for  Inventions ;  with  an  Appendix  of  Statutes,  Rules,  Forms, 
&c.  By  W.  M.  Hindmarch,  Esq.,  Barrister-at^Law.  London : 
Stevens  and  Norton.    1846. 

Mr.  Godson's  work  has  for  some  time  held  a  high  rank  in  public 
reputation  as  a  standard  treatise  on  the  law  of  patents.  Mr.  Hind- 
march  and  other  competitors  have  recently  entered  the  field,  with 
what  success  time  will  show.  As  regards  the  work  before  us,  we  are 
enabled  to  speak  very  favourably.  He  has  especially  aimed  at  the 
production  of  a  work  useful  to  the  practitioner,  and  the  division,  as 
we^l  as  treatment,  of  his  subject  is  judicious.  The  first  three  chapters 
treat  of  rights  and  functions  of  grantors  and  grantees  of  patent  privi- 
leges, and  therein  of  the  rights  of  inventors  and  importers  of  new  arts 
and  manufactures ;  the  next,  of  the  grant  itself  and  the  construction  of 
it.  The  nature  and  qualities  of  the  arts  to  which  patents  are  applicable, 
and  the  duration  of  them,  next  come  under  consideration.  A  very 
important  chapter  is  devoted  to  the  specification  of  inventions.  The 
following  brief  extract  from  the  copious  remarks  of  the  author  on  this 
subject  will  sufficiently  exemplify  his  style : — 

"  Having  examined  the  fonnal  commencement  of  a  specification,  we  now 
come  to  the  consideration  of  the  essential  or  substantial  part  of  it 

**  The  condition  already  stated  requires  that  this  instrument  shall  ^particularly 
describe  and  ascertain'  the  invention,  and  that  it  shall  describe  and  ascertain  not 
.only  '  the  nature  of  the  invention/  but  also  <  the  manner  in  which  it  is  to  be  per- 
formed/ 

"  The  patent  itself  merely  contains  what  is  called  the  title  of  the  invention ; 
bat  the  terms  in  which  titles  usually  describe  inventions  in  patents  do  not  de- 
scend to  any  particularity,  and  Uiey  never  give  any  precise  information  respect- 
ing the  nature  of  the  inventions,  much  less  as  to  the  manner  in  which  they  are 
to  be  carried  into  effect.  The  condition  \^  a  patent  therefore  requires  that  the 
■pacification  shall  contain  a  detcription  of  the  invention,  and  the  description  is 
required  to  he  particular,  so  that  it  may  clearly  aicertain  what  the  invention  is. 

"  We  have  seen  that  the  subiect  of  every  patent,  granting  the  sole  use  of  an 
invention,  is  in  fact  a  sole  privilege  of  using  an  art  of  manufacturing  vendible 
articles.  The  condition  for  specification  therefore  requires  that  that  instrument 
shall  describe  not  only  the  nature  of  the  art  or  invention,  but  the  manner  in 
which  it  is  to  be  performed, 

"  The  object  of  the  proviso  or  condition  which  requires  the  enrolment  of  a 
specification  is  twofold :  first,  that  the  public  may  know  what  it  is  they  are  pro- 
hibited from  using  durine  the  term  granted  by  the  patent;  and  secondly,  that 
after  the  term  has  expired,  the  public  may  have  the  full  benefit  of  the  invention, 
which  forms  the  consideration  for  the  grant." 

Then  follow  the  flood  of  cases  with  which  almost  every  text  book 
writer  seems  to  feel  himself  bound  to  belabour  the  reader.  Mr. 
Hindmarch's  explanatory  introductions  to  these  exempla  majora  are 
the  most  valuable  part  of  the  book,  which  has  been  compiled  with 
great  care  and  industry.  He  gives  next  an  explanation  of  the  statutes 


MO  a§tt  N^ia  rf  Nm>  Bookt. 

which  relate  ta  the  confirmation  of  patents,  and  then  of  the  property 
which  pateateee  hare  in  their  inTentions,  and  thcif  nme^m  m  in- 
fringements. He  treats  also  of  remedies  for  the  crown  bj  scire  facias 
to  repeal  void  and  illegal  patents  and  of  reTOcations.  The  remaining 
chapters  relate  to  the  eYiaence  to  be  given  in  actions  respecting  pa- 
tents, and  of  the  practice  on  the  subject  One  of  the  most  nsefiil  parts 
of  the  work  will  be  found  to  be  tne  aumerovi  forms  ^rea  m  die 
Appendix,  applicable  to  every  branch  of  t^e  proceedings  m  obtaining 

Satents,  revocations,  actions,  &c.  In  drawing  these  Bir.  Hindmarcn 
as  obtained  the  aid  of  the  officers  bv  whom  these  proceedings  are 
conducted  or  prepared;  and  we  can  nonestly  say  that  he  has  ably 
and  amply  fulnlled  the  promise  in  his  preface  of  producing  "  a  trea- 
tise exhibiting  the  law  and  practice  in  all  the  details''  of  tne  subject 
he  has  handled. 


The  Real  Property  Statutes  of  WQl.  lY.  and  Victoria,  with  axpk* 
natory  Notes,  Ico.  By  William  T.  Browell,  Esq.,  of  the  Middk 
Temple,  Barrister  at  Law.    Spettigue.    London.    1846; 

The  object  of  this  work  is  to  collect  the  statutes,  and  give  a  concise 
view  0^  the  construction  the  courts  have  put  upon  the  various  acts 
which  it  transcribes.  We  doubt  whether  Mr.  Shelford  has  left  room 
for  this  work,  which  nevertheless  appears  to  have  been  judiokrasly 
done. 


A  Digested  Index  to  all  the  Reported  Decisions  in  the  several  CoaflB 
of  Law  and  Equity,  &c.,  for  the  Year  1845.  By  R.  T.  Harrison, 
Esq.,  of  the  Middle  Temple.    Sweet    London.  184& 

Few  works  are  of  more  sterling  utility  than  this.  Its  excellent 
arrangement  reflects  the  highest  credit  on  the  editor;  and  our  only 
objection  to  the  work  is  the  aid  it  unavoidably  gives  to  the  servile 
herd  of  text-book  writers,  who  debase  that  branch  of  our  professional 
literature. 
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Tke  Broad  and  Nanxm  Oaage,  or  Remarks  on  the  Report  of  the 
Gkuge  Commisgioners.  By  Henry  Lnshington,  Esq.,  late  Pelloir 
of  Trinity  College,  Cambridge.    Bigg.    Westminster.  1846. 

A  Railway  TraTeller's  Reaiona  for  adopting  Uniformity  of  Oangt, 
addressed  to  I.  K.  Brunei,  Esq.    Candall.    London.  184d. 

Mb.  LushingtoN  has  written  a  witty  rather  than  a  oonvincing  de- 
fence of  the  Great  Western  Railway  from  the  onslaught  of  the  Gauge 
Commissioners.  The  Question  of,  the  gauges  appears  to  us  to  lie  in  a 
Tcrry  small  compass.  The  greatest  speea  can  unquestionably  be  ob- 
tained by  the  Wide  gauge,  but  speed  is  not  the  only  consideration } 
floid  one  very  material  feature  of  this  gauge  appears  to  hare  been 
almost  wholly  lost  sight  of;  namely,  the  far^eater  oscillation  of  the 
carriages  on  it  than  on  the  narrow  gauges.  This  is  often  obviated  by 
jbU  loads  and  other  causes,  bat  it  happens  ouite  often  enough  to  pro- 
duce serious  discomfort  to  the  trayeiler.  The  writer  travels  much 
iBore  frequently  by  railway  than  the  ordinary  run  of  trarellers,  espo* 
cially  on  the  Great  Western  line,  and  has  very  frequently  had  per* 
flonal  experience  of  this  evil.  Sometimes  these  trains  are  steadief 
and  easier  than  those  of  the  narrow  gauge  lines,  but  the^  are  liable  to 
fur  greater  oscillation ;  and,  whatever  may  be  the  ordiinary  impres- 
aion  of  oasual  travellers,  such  is  well  known  to  be  die  fact  by  those 
who  have  had  sufficient  means  of  testing  the  truth  of  our  statement. 
This  is  the  almost  unavoidable  result  of  the  length  of  axle  wherever 
a  oarria^  is  light,  especially  if  plaoed  towards  the  end  of  the  tnimm 
At  the  nsk,  therefore,  of  bemg  deemed  by  Mr.  Lushington  **  sectar 
rians  with  minds  inadequate  to  the  broaa  gauge,  and  with  charac- 
teristic predilections  for  the  narrow,^'  we  confess  that  we  would  much 
sooner  nave  the  uniform  and  moderate  steadiness  of  a  narrow  fpmfp 
than  the  chance  of  a  rocking  on  the  broad.  The  accommodation  is 
nowise  necessarily  greater.  It  is  quite  possible  to  give  as  much 
room  for  three  persons  abreast  on  the  former  gauge  as  for  four  on 
the  latter;  and  we  will  presently  show  how.  The  Greet  Western 
is  a  capitd  time-keeper,  but  punctuality  is  not  a  result  of  breadth; 
and  we  believe  the  London  and  Birmingham  is  not  far  behind  the 
Great  Western  in  this  respect.  There  is  another  ^reat  discomfort  in 
the  double  body  $  it  is  far  colder, — a  grievance  this  of  no  slight  mo- 
ment in  a  country  where  we  have  eight  months  of  winter  wither  in 
every  twelve.  As  to  break  of  gauge,  the  evil  is  admitted  by  Mr.  Lush* 
ington,  and  not  very  successfdly  met  by  the  proposed  palUatioiMk 

"  It  18  not  an  actual  evil,  it  is  morely,"  he  sayi,  "  an  imperfect  benefit,*'  inas- 
much as  it  is  already  "  endured  every  day  in  twenty  paila  of  the  kingdom  at 
once ;  and  who  has  come  to  parliament  to  ask  that  they  may  be  remedied  at 
the  coit  of  a  million  of  public  money  f*  •  •  •  •<  Every  one  wbo  passes 
ihwagh  London  from  Portsmouth  or  Dover— almost  eveiy  one  who  travels  ftoni 
Leadon,  oerthward,  southward,  eastward  or  westward— pays  in  money,  in  tiims^ 
aad  in  tradbfo,  lor  ths  wide  separ8tio&  of  the  principal  termini." 

Tkey  ifiko  pass  titftmgh  Londoa  fh>m  one  terminus  to  anotker  trt 
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a  very  small  number.  It  is  unusual  to  do  so  without  stopping  in 
London.  The  writer,  who  has  been  a  constant  traveller  throughout 
life,  has  done  so  only  once,  and  has  met  with  many  who  have  never 
done  so.  The  number  of  persons  is  much  greater  who  are  daily 
annoyed  by  the  break  of  gauge  at  Gloucester  alone.  The  writer  of 
the  letter  in  the  antique  type  to  Mr.  Brunei  puts  the  matter  to  him  in 
this  pointed  &shion : — 

'<  Go,  not  as  Mr.  Brunei,  but  in  disguise,  as  a  xnerceiy  bagman,  from  Loodoo 
to  Cheltenham,  by  the  eveninff  or  night  train,  with  all  your  proper  equipments 
of  samples  and  packages,  and  great  coats  and  feet  wrapper,  and  neck  wrapper 
and  nightcap,  and  umbrella  and  carpet  bag  and  dressing  case.  Make  an  honest 
actud  experiment  of  it ;  and  though  you  yourself  are  tne  inventor  of  the  broad 
gauge,  I  will  wager  any  stakes  that  you  pronounce  the  brea\  of  gange  an  iuitf- 
ferable  nuisance ;  and  that  you  return  to  London  a  wiser  man,  bent  upon  anni- 
hilating  the  monster  you  have  created,  and  were  contemplating  to  spread  throi^h- 
out  the  length  and  breadth  of  England." 

The  nuisance  is  much  greater  than  the  mere  transition  of  two  or 
three  coach  passengers ;  tne  transition  at  a  railway  station  is  that  oC 
some  hundreds,  and  th/s  delay  and  confusion  almost  proportionally 
greater.  But  even  if  the  evil  be,  as  Mr.  Lushington  savs,  merely  an 
imperfect  benefit,  the  question  still  remains,  why  should  the  benefit 
be  mapeifect  ?  Why  not  perfect  it  ?  Why  leave  so  great  a  benefit 
as  railways  impaired  by  so  grievous  a  flaw  ? 

We  are  next  told  that  there  is  a  shifting  of  luggage  at  Birming- 
ham ;  a  most  unnecessary  proceeding,  to  say  the  least  of  it,  but  made 
bearable  by  the  comfort  of  a  good  dmner  the  while,  in  a  warm  room, 
instead  of  the  ice-house  at  Swindon.  The  Traveller  in  the  quaint 
quarto  thus  retorts  upon  Mr.  Lushington : — 

"  Of  all  the  fallacious  impertinences  I  have  met  with  for  many  a  day,  the 
argument  of  some  broad  p;auge  advocates,  that,  because  shifting  of  carriages  is 
already  tolerated  in  certam  places,  it  is  a  thin?  to  be  endured  wherever  there  a 
a  break  of  gauge,  is  the  greatest.  Your  friends  actually  have  the  assurance  to 
quote  this  tnitmanagement  and  grievance  endured  by  travellers  against  the  suf- 
ferers. Because,  neglecting  due  attention  to- the  comfort  of  passengers,  the  Lon- 
don and  Birmingham  and  Grand  Junction  compel  their  passengers  oocaaionally 
to  shift  from  carriage  to  carriage  to  Birmingham,  and  the  Great  Western  com- 
pels  a  tecond  class  passenger  (for  whom  it  professes  sometimes  so  tender  a  regard), 
always  to  shift  in  and  out  of  three  several  carriages  in  going  to  Cirencester,  leav- 
ing tne  Loi^don  carriage  at  Swindon,  and  the  Swindon  carriage  at  Cirencester 
road — because  travellers  are  thus  incommoded,  therefore  they  are  patiently  to 
suffer  so  much  more  with  impunity,  and  change  their  carriages  wherever  there 
is  break  of  gauge !  It  won't  be,  so  kind  and  considerate  directors  of  broad  and 
narrow  gauges,  make  up  your  minds  accordingly." 

Then  we  have  various  makeshifts ;  the  transfer  of  the  same  bodies 
from  narrow  to  wide  and  from  wide  to  narrow  gauges,  which  must 
incur  the  prophesied  perils  of  top-heavy  or  lop-sided  trains;  and 
then  the  proposal  of  '^  telescopic  axles,"  attended  oy  the  same  duiger, 
aggravated  b^  the  additional  liabili^  to  loosen  and  oscillate.  We 
qmte  agree  with  the  anonymous  ancient  in  setting  our  faces  aninst 
tnese  gtmcrach  makeshifts.     Why  have  Tnaheshifts  at  off?  They 
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are  unworthy  of  our  engineering  skill,  and  wholly  uncalled  for  by 
any  sort  of  necessity.  The  quaint  traveller,  in  his  comic  appeal  to 
Mr.  Brunei,  well  says : — 

"  Makeshifts  are  never  permanently  successful :  you  must  know  it  well.  You 
cannot  heartily  believe  in  them  yourself;  and  they  won't  come  into  use  to  pre- 
vent uniformity :  they  are  unworthy  of  your  genius.  You  have  a  grander  mis^ 
flion  to  fulfil  in  this  business." 

The  real  remedv  and  the  proper  course  lie  as  usual  between  the 
two  extremes.  Mr.  Lushington  has  given  some  very  good  reasons 
why  the  narrow  gauge  can  never  be  so  swift  as  the  wide,  and  why 
quick  travelling  is  a  benefit  and  ought  not  to  be  tethered  to  the 
powers  of  four  feet  and  eight  inches  and  a  half.  There  is  no  denying 
this. 

We  believe  that  a  six  feet  gauge  is  the  best  width,  one  which, 
without  at  all  diminishing  the  actual  comfort  of  the  traveller,  would 
obviate  the  oscillation  of  Die  seven  feet  carriages,  and  enable  the  same 
speed  to  be  attained.  We  propose  that  the  carriages  should  be  re- 
duced to  three  seats  abreast,  of  the  same  width  as  those  on  the  Great 
Western.  Thus  their  carriages  would  be  diminished  in  a  greater 
proportion  than  the  gauge  itself.  Assuming  the  seats  to  be  twenty 
inches,  there  would  t^  eight  inches  more  diminution  of  width  in  the 
seats  than  the  gauge.  This  would  allow  the  wheels  to  be  more  on  the 
outside  of  the  carriages,  which  is  not  now  the  case,  and  would  de- 
cidedly give  additional  steadiness  and  safety. 

The  expense  of  the  alteration  is  greMy  exaggerated.  If  each 
railway  were  allowed  to  fix  (within  limits)  its  own  time  for  making 
the  change,  it  would  easily  arrange  to  work  out  the  old  carriages 
and  engines  before  introducing  the  new  ones,  and  thus  vast  expense 
would  be  saved.  Moreover  much  of  the  old  material  is  workea  into 
the  new ;  and  such  would  equally  be  the  case  with  the  rails,  which 
would  merely  require  new  laying.  The  expense  would  be  least  to 
the  Great  Western,  for  they  woula  have  merely  to  contract  the  width. 

As  regards  the  general  policy  of  the  alteration,  admitting  (and  it 
is  admitted)  that  a  six  foot  gauge  is  the  best,  and  that  not  one  quarter 
of  the  railways  to  be  made  are  yet  in  existence,  is  it  not  monstrous  to 
entail  inferior  gauges  upon  three  times  the  number  of  present  rail- 
ways, for  the  sake  of  a  comparatively  insignificant  saving  to  hidf-a- 
dozen  existing  companies.  This  difficulty,  if  it  be  one,  may  be  met 
by  a  grant.  We  say  nothing  of  the  report  of  the  commissioners, 
because  it  is  manifest,  as  Mr.  Lushington  efiectually  demonstrates, 
that  they  are  mere  blunderers,  and  their  report  unworthy  of  regard. 
The  convenience  of  the  public  in  this  great  matter  is  alone  to  be  con- 
sidered, and  we  firmly  believe  it  can  alone  be  secured  by  a  uniform 
six  feet  gauge.  Messrs.  Brunei  and  Saunders  are  great  men,  and 
removed  far  above  petty  interest;  candid,  thoughtfiil  and  broad 
minded  as  they  are  bold  and  enterprising, — we  have  great  hopes  in 
their  immediate  adoption  of  our  proposaL  We  pretend  to  no  en- 
gineering sldll,  but  nave  plentiful  experience  in  railway  travelling. 
Its  requirements  and  its  gnevances,  and  have  no  faith  in  either  of  the 


MistifiK  gtttgAP.  JMio  tutiMfimui  ibi$.  We  Qvgbi  aJgMidt  l»  •pt' 
logtee  for  noticing  ^  gobjoot  of  tbi»  kimU  Bailwuyg  bavt,  howeftfi 
80  thoroughly  intruded  themselves  upon  oar  prorioce  in  Vl^rioiis 
fii^hionsy  toat  we  can  hardly  eschew  them  in  any  shape. 


The  Law  of  RailwaySi  including  the  three  general  Consolidatiou 
Acts,  1849,  and  the  other  general  Acts  for  regulating  Railways  is 
Bogland  and  Ireland,  with  copious  Notes  of  decided  Ceeet ;  alio^ 
the  Proceedings  in  Parliament  vespeeting  Railway  Bille,  whk 
Forms,  &c.  Second  Edition,  considerably  enlarged.  J3y  Iieooard 
Bhelfordi  Esq.,  of  the  Middle  Templci  Barrister  at  Law,  Batte^ 
worth.    Londooi  1846. 

This  book,  like  everything  Mr.  Bhelford  undertakes,  is  admirably 
exeottted,  and  indispensable  to  the  profession.  The  new  cases  are  all 
oarefiUly  noted  in  Iheir  proper  places  in  this  new  edition.  The  only  ad- 
dition of  any  importance,  of  which  we  can  venture  to  suggest  the  pitv 
priety,  is  that  or  the  portion  of  the  Joint  Stock  Company^  Act  wnidi 
relates  to  railways,  and  which  it  would,  we  think,  be  oseftil  to  annex. 
It  is  referred  to  and  cited  in  p.  510  et  seq.,  but  it  would  be  more 
satisfactory  for  reference  that  so  important  an  act  should  be  giTea 
entire,  as  far  as  it  relates  to  railways. 


A  Treatise  on  the  Practice  of  Committees  in  the  House  of  CommonSy 
with  reference  especially  to  Private  Bills.  By  Charles  Frere, 
Esq.,  Barrister  at  Law,  and  one  of  the  Clerks  in  the  Office  of  die 
OhiefClerk  of  the  House  of  Commons.  Bigg,  Westminster,  1846. 

This  is  a  briefy  intelligible  and  verv  useful  synopsis  of  the  praetiee 
before  Committees  of  the  House  of  Commons.  It  gives  dl  the  ma- 
terial rules,  without  the  garbage.  It  is  onl^  to  be  wished  that  com- 
mittees  would  preface  their  labours  by  readmg^  this  book,  and  gifing 
themselves  a  preliminavy  insight  into  their  duties. 


The  Female's  Friend,  under  the  Sanction  of  the  Associate  Institutioa 
for  Improving  and  Enforcing  the  Laws  for  the  Proteotion  of 
Women.    Houlston  and  Stoneman.    London,  1846. 

Thm  is  a  monthly  ])eriodicaI,  under  the  control  of  an  eesociation  of 
which  tbo  chief  object  ia  to  check  the  sT^tematio  proetitimon  «f 


^omig  females.  The  work  is  well  and  sensibly  writteni  and  the  ob- ' 
jfol  ft  mmt  i»portftQt  wi  laudable  one.  It  is  01l«d  with  opntribtu 
tioosi  amoQgpt  othersi  from  Mrs.  SigoarY^7i  the  R^^*  BeDJamia  Par- 
sons, the  aloquent  a^d  energetic  advocate  of  the  mental  and  moral 
dignity  of  woman,  and  the  author  of  several  popular  works.  The 
propoMd  law  which  tba  society  contemplates  is  thus  stated : 

^  That  p«noat  eonvietod  of  dirsctly  promotfaigy  in  infknts  (psnoM  under 
twsntypMis  y«sn  of  ags),  the  illicit  intsreourse  bstvasn  the  sexes,  shsll  be  Utbfe 
to  tiaBsperlatiMi,  fev  not  less  then  seven  yesn. 

"  Thai  any  penon  eonvicted  of  keeping  a  brothel,  in  which  infiuits  are  prostir 
tuted.  shall  be  guilty  of  felony,  aod  subject  to  transporUtion,  for  sny  term  of  not 
lets  uian  seven  yearsi  and  that  the  house  kept  by  such  person  shsU  be  closed,  by 
order  of  the  judge,  for  twelve  months." 

We  see  no  objection  to  such  an  act,  but  would  surest,  that  the 
existing  acts  against  disorderly  houses,  to  keep  which  is  a  misde- 
BManon  ha  emoodiad  in  the  law.  The  writer  m  No.  4,  of  the  Fa- 
mate's  Friend  imagines  that,  under  this  act,  the  2$  Geo,  2,  the  pro- 
ceedings are  ^^  formal,  tedious  and  expensive,''  and  that  the  punish- 
ment IS  ineffectual.  This  need  not  oe  so.  At  Hereford,  tne  city 
magistrates  have  instituted  several  such  prosecutions,  which  have 
Wim  attapded  with  prompt  effect,  and  in  no  case  have  the  offenders 
received  less  than  a  whole  year's  imprisonment,  with  bard  labour. 
That  act  gives  the  amplest  means  of  aoating  brothels,  if  the  inhaba- 
tants  choose  to  avail  themselves  of  it,  and  we  speak  from  practical 
knowledge  of  the  fact. 

Nevertheless,  other  and  more  stringent  powers  are  required  for 
graver  offences,  and  these  the  Institute  seems  well  designed  to  pro- 
oare.  The  articles  in  the  periodical  before  us  are  most  powerfmly 
.written,  and  aim  at  the  regeneration  of  women  of  every  grade. 


Hints  on  the  Study  of  the  Law;  for  the  Practical  Guidance  of  Ar^ 
tided  and  Unarticled  Clerks  seeking  a  Competent  Knowledge  of 
the  Legal  Profession.  By  Edward  Francis  Slack.  Second  edi- 
tion, revised  and  enlarged.  London :  John  Crockford,  publisher, 
Law  Times  Office,  29,  Essex-street,  Strand. 

These  "  Hints  on  the  Study  of  the  Law"  are  evidently  the  produc- 
tion of  a  man  endowed  with  a  business  head,  a  kind  heart,  and  good 
feeling  towards  the  struggling  classes,  and  we  sincerely  hope  that  this 
eecond  editicm  will  meet  with  the  success  it  deserves. 


366  Short  Noies  of  New  Bo6h». 

Compendium  of  Modem  Civil  Law.  By  Ferdinand  Mackddy. 
Edited  by  Philip  Ignatius  Kauiman,  Phil.  Doct  of  the  nniveni^ 
of  Freiburg.    Vol.  I.    Wiley  and  Putnam,  London.  1845. 

This  is  a  translation  of  a  work  of  great  celebrity  in  the  literature  of 
German  law.  It  has  gone  through  no  less  than  twelve  editions,  and 
it  richly  merits  its  reputation.  Both  in  stj^le  and  arrangement  this 
translation  is  deserving  of  high  commendation.  The  close  relation  of 
the  system  this  work  expounds  to  our  own  will  render  it  highly  inte- 
resting to  the  sttdent  of  English  law,  however  useless  it  may  prove 
to  the  sciolist. 


Precedents  of  Conveyances  and  other  Instruments  relating  to  the 
Transfer  of  Land  to  Railway  Companies ;  with  Introductory  Mat- 
ter and  Explanatory  Notes.  By  Henry  Tyrwhitt  Frend  and  T. 
Hibbert  Ware,  Barristers  at  Law.     Readei:,  London.  1846. 

Wb  doubt  not  that  these  Precedents  will  be  found  useful.    Thejr 
seem  to  have  been  drawn  with  skill  and  care. 


A  Collection  of  the  Special  Acts  authorizing  the  Construction  of 
Railways  in  the  8  &  9  Victoria.  2  vols.  Bigg,  Westminster. 
1846. 

This  is  a  neat  and  useful  collection,  prefaced  by  some  very  just 
remarks  on  the  blundering  inconsistency  and  other  want  of  imifoi^ 
mity,  which  characterise  this  department  of  legislation.  We  shall 
return  to  this  subject  in  our  next  number. 


Bail  Court  Reports.  Vol.  I.  Part  L  By  Thomas  William  Saun- 
ders and  Edward  Lawes,  of  the  Middle  Temple^  Esqrs.,  Barristers 
at  Law.    William  Benning  &  Co.    London.  1846. 

This  is  the  first  attempt  to  give  exclusive  reports  to  the  Bail  Court. 
We  trust  it  may  succeed.  The  new  peremptory  naper  there  justifies 
the  undertaking,  and  gives  an  importance  to  tne  decisions  of  the 
Bail  Court  which  they  have  certainly  not  hitherto  possessed.  The 
execution  of  this  first  part  is  in  every  respect  creditable  to  the  gentle- 
men who  have  launched  it 
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iBbeiitjs  of  tf)e  <®uartn:. 


Th£  Beuchera  of  the  Middle  Temple  have  appointed  George  Long, 
Esq.,  to  the  new  Lectureship.  This  gentleman  has  distinguished 
himself  by  articles  in  the  Biographical  Dictionary  and  other  literary 
productions  We  are  confident  that  the  Benchers  were  actuated  by 
an  honest  desire  to  select  1;he  best  Candidate. 
Mr.  Bain  and  Mr.  Wilkins  have  taken  the  Coif. 


Amongst  the  half-carried  measures  which  are  now  in  Parliament, 
we  feel  it  prudent  to  say  but  a  very  few  words.  The  atmosphere  of 
politics  is  so  beset  with  the  mists  and  uncertainties  which  usually 
betoken  a  speedy  change  in  the  proceedings  of  the  legislature,  that  it 
is  very  doubtful  whether  any  measure  of  importance  to  the  profession 
will  become  law  before  we  again  address  our  readers.  It  may  be 
noted,  nevertheless,  that  in  the  House  of  Lords  a  bill  has  been  intro- 
duced for  the  further  Reform  of  Conveyancing,  which  is  designed 
to  extend  the  provisions  of  8  &  9  Vict.  cc.  119  and  124,  to  Mort- 
gages, Sales,  Exchanges  and  Settlements.  The  Taxing  Masters  are 
to  be  required  to  disallow  the  costs  of  any  longer  forms  than  those 
which  the  bill  prescribes  upon  the  homeopathic  or  condensed  dose 
aystem.  The  Jurist  of  April  4th  has  some  very  sensible  remarks 
on  this  new  folly,  to  which  we  refer  the  curious  reader. 


Sir  James  Graham  has  compounded  a  new  bill  of  Parish  Settle- 
ments, of  which  the  object  is  to  leave  all,  or  nearly  all,  the  existing 
system  in  full  force,  and  to  superadd  a  five-year  residence  irremova- 
bility. The  chief  virtue  of  this  bill  is,  that  it  has  given  the  coup  de 
grace  to  the  barrister  with  his  half-mile  tether  to  Temple  Bar,  whom 
Messrs.  Bodkin  and  Cripps  proposed  to  set  up  for  the  laudable 
purpose  of  putting  all  orders  to  rights,  and  for  the  general  pacification 
of  parishes.  We  do  not  wish  to  inflict  our  readers  with  this  weari- 
some subject  until  some  definite  prospect  of  immediate  danger  is  at 
hand,  and  till  the  zeal  for  tinkering  the  unhappy  law  of  settlement  really 
threatens  to  proceed  from  its  present  pastime  of  bills,  to  the  more 
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serious  mischief  of  acts.    The  present  bill  is  almost  as  fall  of  incon- 
gruities and  crudities  pregnant  with  litigation,  as  its  predecessors. 


The  Oxford  Circuit  has  rescinded  its  vote,  that  no  barrister  shall 
report  for  the  public  press,  by  a  majority,  we  believe,  of  25  to  18 
votes.  It  is  said  that  this  decision  was  arrived  at  entirely  from  an 
impression  that  the  opinion  expressed  by  the  Attorney-General  and 
those  leaders  of  circuits  who  concurred  in  it,  left  no  alternative.  On 
the  Western  Circuit  the  former  resolution  has  been  avowedly  infringed 
and  is  deemed  to  be  virtually  overruled.  As  no  fresh  discussion  has 
taken  place  upon  the  merits  of  the  defunct  resolution,  it  would  be 
improper  in  us  to  reopen  the  subject. 


Mr.  Wyse,  the  member  for  Waterford,  has  introduced  his  mea- 
sure for  establishing  a  legal  Education  in  Ireland.  We  shall  gi?e  a 
full  account  of  his  plans  in  our  next  number.  We  trust  Mr.  Wyse 
will  extend  the  sphere  of  his  beneficent  exertions  to  England. 


THE   BALLOT   FOR    BENCHERS. 

to  the  editor  of  the  law  maqazikb. 

Sir, 
I  HAVE  read  with  great  astonishment  the  article  on  the  Bench  and 
Ballot.  It  was  never  supposed  that  large  practice  was  a  requisite 
for  the  Bench,  and  it  is  curious  that,  when  the  Bench  have  exercised 
their  independent  power,  they  have  selected  persons  without  practice; 
as  Mr.  Wyatt,  Mr.  Hardy,  Mr.  Hallam,  and  Sir  John  Beckett 
Mr.  Roebuck,  too,  could  never  have  been  admitted  on  your  notion. 

Do  you  then  mean  to  say  that  the  Bench  have  introduced  a  new 
system,  though  the  Bar  know  nothing  of  it ;  and  began  acting  on  it  bj 

picking  out  Mr. and  blackballing  him ;  and  that  he  was  pat  up 

by  Sir  George  Rose  and  the  Attorney-General  for  that  purpose? 
This  appears  to  me  to  be  the  severest  reflection  on  the  Bench  that 
has  been  made  yet. 

You  have  clearly  mistaken  the  pamphlet,  which  merely  argues 
that  the  exclusion  should  be  the  act  of  the  majority,  and  that  the 
Chancellor's  appointments  should  not  be  questioned  lightfy  or  on 
ingiifflcieni  grounds*  . 
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The  factSy  as  yoa  state  them,  do  not  bear  out  your  theory ;  for,  if 
the  grounds  were  general  want  of  distinction^  there  would  have  been 
more  than  two  black  balls,  or  four  either.  In  fact  the  man  would 
never  have  been  put  up  at  alL 

I  doubt  the  propriety  of  practising  barristers  sitting  in  judgment 
on  the  professional  claims  of  practising  barristers ;  and  it  is  thought 

that  you  ought  not  to  hare  thrown  a  doubt  on  those  of  Mr. ,  in 

a  way  to  damage  him  with  the  attomies ;  nor  should  he  have  been 
assailed  at  all  through  the  L.  M.  This,  however,  is  a  matter  of  taste 
and  feeling,  as  to  which  you  have  judged  for  yourself. 

What  grounds  of  exclusion  can  exist  that  neither  affect  character 
or  professional  position,  amd  are  not  known.    This  is  a  puzzle. 

Some  of  your  remarks  are  really  excellent,  but  their  force  is  im- 
paired by  the  evident  animus  to  depreciate  tlie  excluded  candidate. 
March  4.  A  Constant  Reader. 

No  man  of  sense  can  doubt  for  a  moment  that,  if  the  Bench  meant 
to  introduce  a  new  system,  they  should  have  done  it  by  resolution, 
aud  abolished  the  ballot.  The  profession  of  such  a  body  can  only 
be  collected  from  their  acts.  None  of  the  Inns  profess  in  any  other 
sense. 


We  "  mean  to  say"  that  the  Benchers  of  the  Inner  Temple 
have  given  evidence  of  an  improved  discretion  in  the  selection 
of  their  members,  and  of  relinquishing,  we  trust  for  ever,  the 
practice  of  following  in  the  wake  of  the  patronage  of  the  Lord 
Chancellors.  But  we  do  not  mean  to  say  that  any  gentleman 
was  picked  out  for  the  purpose  of  being  blackballed,  nor  would 
any  one  acquainted  with  the  elements  of  reasoning  deduce  stich 
a  conclusion  from  our  premises.  We  perfectly  agree  that  the 
Chancellor's  appointments  should  be  questioned  only  on  suffi- 
cient grounds.  Nor  are  we  disposed  to  deny  that  exclusion 
should  be  the  act  of  a  majority.    But  does  it  follow  that  because 

Mr. has  been  blackballed  only  by  a  few  persons,  that  a 

*^  general  want  of  distinction"  could  not  have  been  the  cause  of 
his  rejection?  Why  should  not  this  objection  be  entertained  by 
8  few  as  well  as  by  a  number  of  persons  ? 

If  the  Bench  is  composed,  as  we  wish  it  should  be,  of  men  of 
distinguished  merit,  they  may  safely  be  trusted  to  judge  fairly  of 
the  claims  of  their  brethren  to  an  honorary  distinction,  although 
it  may  be  that  some  of  the  Benchers  are  ^*  practising  barristers." 

We  must  add  a  word  on  that  part  of  our  correspondent's  letter 
D  d2 
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which  affects  ourselves.     In  the  first  place,  we  threw  no  doubt 

on  Mr. ^'s  professional  claims :  we  did  not  presume  to  say 

even  that  the  Benchers  had  done  so,  but  merely  that  their 
immaturity  might  have  been  the  motive  of  the  exclusion.    Our 

"  cLssauW*  upon  Mr. and  the  '^  damage^*  we  did  him  with 

attomiesy  consisted  in  the  suggestion,  that  the  Benchers  were 
not,  in  all  probability,  actuated  by  any  impression  discreditable 

to  Mr. and  in  repudiating  the  notion  that  his  character 

was  in  any  degree  affected  by  the  result  of  the  ballot,  of  which 
we  spoke  in  these  words:—"  We  do  not  pretend  to  know  the 
ground  on  which  the  exclusion  rested ;  its  occurrence  is  a  subject 
of  regret,  although  the  Benchers  may  have  felt  themselves  per- 
fectly justified  in  the  course  they  have  pursued  and  sanctioned; 
but  we  cannot  too  strongly  repudiate  the  notion  that  the  object 
of  this  exclusion  has  at  all  suffered  either  in  actual  reputation  or 
in  the  esteem  of  his  friends." 

Mr. has  been  "  assailed,"  it  is  true ;  but  our  Constant 

Reader  mistakes  the  assailants.  They  are  to  be  found  among 
his  own  allies :  the  friends  whose  zealous  indignation  magnifies 
his  grievance  at  the  expense  of  his  character,  and  who  display 
their  devotion  to  his  professional  welfare  by  proclaiming  the 
ruin  of  his  reputation !  This  very  effective  mode  of  creating 
the  damage  to  which  our  correspondent  alludes,  is  what  bis 
friends  have  done  for  him,  and  precisely  what  we  have  endea- 
voured to  prevent.  For  adopting  the  course  we  have  done — one 
which  the  most  ordinary  judgment  would  dictate  as  the  only 

really  kind  one  towards  Mr. ,  the  Constant  Reader  deems  it 

just  and  decent  to  charge  us  with  "  assailing"  that  gentleman 
and  with  betraying  "  an  evident  animus  to  depreciate  him !" 

We  certainly  have  "judged  for  ourselves"  in  befriendhig 

Mr. ,  by  the  only  judicious  means  in  our  power ;  but  we 

beg  to  inform  our  correspondent  that  if  it  were  true  that  we 

felt  bound  to  assail  Mr. ,  our  "  taste  and  feeling**  would 

assuredly  not  have  led  us  to  prefer  favouritism  to  the  merits  of 
the  case,  and  to  our  sense  of  the  duty  we  owe  to  the  profisssion, 
to  preserve  this  periodical,  as  far  as  we  can,  from  every  suspicion 
of  personal  influence  or  interested  motive.  If  we  have  occasion 
to  deal  with  the  conduct  or  professional  claims  of  any  one, 
either  nearly  or  remotely  connected  with  this  Mi^zine,  that  is 
merely  a  reason  for  the  exercise  of  a  more  rigid  judgment  of 
the  one^  and  a  less  lenient  scrutiny  of  the  other.    We  are  desirous 
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of  making  the  experiment  of  being  honest,  albeit  at  the  risk  of 
offending  the  '^  taste"  of  partisans. 

"  The  new  system"  which  we  ventured  to  hope  the  Bench 
would  "  introduce,"  is  that  of  rendering  the  ballot  effective  as  a 
mode  of  judicial  and  not  merely  of  ministerial  election,  like 
a  conge  d'elire.  It  passes  our  comprehension,  why  men  of  sense 
are  forbidden  to  doubt  that  if  this  were  the  intention  of  the 
Bench,  '^  they  should  have  done  it  by  resolution,  and  have  dbp- 
lished  the  ballot"  Why  should  they  abolish  what  they  wish  to 
improve? 

We  cannot  take  leave  of  the  subject  without  repeating  our 
regret  that  the  Benchers  should  have  felt  it  their  duty  to  visit 
their  improved  system  upon  a  gentleman  whose  talents  in 
many  respects  entitle  him  to  esteem  and  admiration ;  and  this 
we  say  with' perfect  sincerity,  and  at  the  same  time  without  im- 
puting blame  to  the  Benchers. — Editor. 


ERRATA. 

In  the  article  upon  the  late  John  William  Smith,  in  our  last  Number, 
the  will  of  the  deceased  was  erroneously  set  forth :  the  devise  to  his 
executors  being  to  them  as  trustees,  and  not  absolutely,  as  would 
appear  by  the  accidental  omission  of  the  words  "in  trust."    ' 

In  a  recent  number  we  noticed  at  some  length  the  7  &  8  Vict.  c. 
66,  by  which  so  many  important  alterations  were  made  in  the  laws 
relating  to  Aliens.  We  omitted  then  to  mention  that  to  Mr.  Hutt, 
the  Member  for  Gateshead,  was  due  the  credit  of  introducing  the 
bill  and  carrying  it  through,  notwithstanding  the  opposition  with 
which  it  was  at  one  time  threatened.  We  have  now  much  pleasure 
in  recording  that  Sir  James  Graham  stated  in  the  House  of  Com- 
mons (Feb.  5),  that,  although  he  had  doubted  the  policy  of  the  act, 
it  had  worked  most  satisfactorily,  and  that  many  foreigners  had 
availed  themselves  of  its  provisions. 
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Dickens,  Charles,  Esq.,  on  Capital  Punishments,  225. 

Divorce,  law  of,  68. 

Doe  d.  Bowman  v.  Lewis,  13  M.  &  W.  241 . . .  205. 

Doe  d.  Clarke  v.  Smanidge,  14  Law  Jour.  Q.  B.  327  .. .  202. 

Doe  d.  Wyatt  v.  Byrfn,  14  Law  Jour.  C.  P.  207  .. .  209. 

DowdesweU,  Geo.  M.,  Esq.,  note  of  work  on  Fire  and  Life  of  Insurances,  354. 

Doff  Gordon,  Lady,  review  of  her  translation  of  Feuerbach,  Ritter  von,  310. 

Events  of  the  Quarter,  218,  367. 

Equity  of  redemption,  several  dispositions  of,  264. 

Executions,  225. 

Fannin  v.  Anderson,  14  Law  Jour.  Q.  B.  282  .. .  341. 

Penning,  Eliza,  case  of,  25. 

Feuerbach,  Ritter  von,  review  of  his  book,  310. 

Fitzpatrick,.R.  W.,  Esq.,  review  of  his  pamphlet  on  Railway  Rights  and  Lia- 
bilities, 124. 

Fiend,  H.  T.,  Esq.,  note  of  his  Precedents  of  Conveyances,  366. 
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Herbert,  Charles,  Esq.,  note  of  his  translation  of  Hugo  Grotius  on  Dutch  Juris- 
prudence, 357. 
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COMMON  LAW. 


Comprismg  the  Common  Law  Cases  (not  prevbusly  inserted)  in  the  following 

Reports : — 


5  Q.  B.  part  4. 
13Mee.&  W.part5. 
14  Mee.&W.  parti. 

2  Dowl.  &  L.  part  5. 


8  Scott,  N.  R.  part  5. 

6  Man.  &  Gr.  part  5. 

7  Man.  &  Gr.  part  2. 
1  Com.  B.  part  2. 


12  Clark  &  Fin.  part  1.* 

*  In  future  the  cases  decided  in  the  House  of  Lords  will  not  form  a  separate  Digest, 
but  will  be  distributed  and  arranged  each  under  the  head  to  which  it  properly  belongs. 


ABATEMENT.    See  Banking  CoMPAinr,  1. 
ACKNOWLEDGMENT.    See  Feme  Covert,  1. 

AFFIDAVITS.— raAtJwr  Copiss  of  Exhibits.— FartieB  are  not 
bound  to  take  office  copies  of  exhibits  attached  to  affidavits. — Hawk- 
yard  V.  Stock,  2  D.  &  L.  936. 

And  see  Arbitration  and  Award,  6. 

ALDERMAN.    See  Municipal  Corporations,  1. 
ALIENATION,  RESTRAINT  OF.    See  Devise. 
AMBIGUITY.    See  Pleading,  2. 
AMENDMENT.    See  Trlal,  Writ  op. 

ARBITRATION  AND  AWARD.—l.  Excess  of  Authority.-^ 
By  a  deed  of  submission,  dated  the  25th  of  Aug.  1840,  between  G.  M., 
J.  M.  and  TV.  W.,  as  trustees  and  executors  of  G.  M.  deceased,  &c., 
and  also  as  trustees,  &c.,  and  R.  M.,  after  recitins  that  disputes  had 
arisen  between  the  parties  touching  the  estate  and  effects  of  G.  M., 
deceased,  and  touching  several  other  matters  and  things,  the  parties 
referred  the  same  to  the  award  of  T.  S.  and  J.  J.,  and  such  third 
person  as  umpire  as  they  should  appoint,  and  agreed  to  abide  by  their 
award  touchmg  the  premises,  or  "  anvthing  in  anywise  relating 
thereto."  The  arbitrators  made  an  award  directing  that  R.  M.  should 
pay  a  certain  sum  to  G.  M.,  J.  M.  and  W.  W.,  but  not  stating  whe- 
ther it  was  payable  to  them  in  their  character  of  trustees  and  execu- 
tors, &c.,  or  of  trustees,  &c.  They  also  directed  that  it  should  be 
payable  with  interest  up  to  a  day  subsequent  to  the  date  of  the  award ; 
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and  if  not  paid  by  that  day^  O.  M.,  J.  M.  and  W.  W.,  were  autho- 
rised to  withhold  the  payment  of  a  certain  annuity,  by  the  same  award 
directed  to  be  paid  by  them  to  R.  M.,  until  out  of  tne  arrears  of  such 
annuity  the  said  sum  should  be  liquidated :  Held,  that  the  arbitra- 
tors had  exceeded  their  authority  and  that  the  award  was  bad.  In  re 
Morphetty  2  D.  &  L.  967. 

2.  Same.-^On  the  same  day  that  the  deed  was  executed,  the  arbi- 
trators indorsed  the  following  memorandum  at  the  foot  of  it,  in  the 
presence  of  the  parties :  ^'  Memorandum,  that  before  proceeding  with 
the  within-mentioned  arbitration,  we  appoint  W.  L.  to  be  umpire  in 
case  we  cannot  a^ee  about  making  our  award ;  and  that  the  said 
award  is  to  be  delivered  on  or  before  the  3d  day  of  November  next :'' 
Held,  that  they  had  no  authority  to  limit  the  time,  as  the  deed  did 
not  do  soj  so  as  to  vitiate  an  award  made  subsequently  to  the  time 
limited.    8.  C.  ib. 

3.  8ame.^k.  cause,  after  issue  joined,  having  been  referred  to  ar- 
bitration, but  no  power  given  to  award  a  verdict,  the  arbitrator 
awarded  a  verdict  to  be  entered  for  the  defendants,  and  directed  the 
plaintiffs  and  defendants  respectively  to  execute  mutual  releases  of 
all  manner  of  actions,  &;c. :  Held,  that  the  award  was  bad  for  excess 
of  authority,  and  that  that  portion  of  it  ordering  a  verdict  to  be  Al- 
tered could  not  be  rejectea  as  redundant,  since,  if  struck  out,  the 
meaning  of  the  award  would  be  altered.    Hawhyard  v.  Stocky  2  D. 

4.  Notice  of  meeting  J  want  of  ^One  of  the  parties  to  the  deed  had 
no  notice  of  a  meeting  of  the  arbitrators,  at  which,  however,  no  busi- 
ness was  transacted  beyond  adjourning  Uie  meeting.  He  afterwards 
attended  at  a  subsequent  meeting,  ana  delivered  in  a  protest  against 
the  proceedings,  but  on  another  and  distinct  grouna  than  that  of 
want  of  notice  to  attend  the  former  meeting :  Held,  that  the  want  of 
notice  was,  under  the  circumstances,  noground  for  setting  aside  the 
award.    In  re  Morphetty  2  D.  &  L.  9Sf. 

5.  Practice — Time  for  moving  to  set  aside  award — Demand  of  esc^ 
cessivefees  by  arbitrators. — It  is  no  excuse  for  not  applying  within 
the  proper  time  to  set  aside  an  award  that  the  party  nad  been  pre- 
vented rrom  obtaining  a  knowledge  of  its  contents  by  the  arbitrator's 
improperly  demanding  an  extortionate  sum  for  his  fees.  Moore  r. 
Darlm/,  1  Com.  B.  445. 

6.  Practice^^Verificaiion  of  copy  of  award, — ^An  affidavit  verify- 
ing a  copy  of  the  award  to  be  a  true  copy  need  not  state  that  the  copy 
has  been  compared  with  the  original  award.  Hawkyard  v.  Stock.  2 
D.  &  L.  r  ^ 


ARREST.    See  Bankrupt  and  Insolvent,  1, 2, 8.    Pbogbsb, 
1,2. 

ASSIGNEE.    See  Equitable  Assignmbnt.    Landlord  jam 
Tbnakt,  3. 

ASSlOtN^ENT.-^  Construction  of  deed.-- A  deed  of  assignment 
by  A.  of  all  his  personal  estate  and  effects  whatsoever  to  trustees  for 
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the  benefit  of  creditors,  passed  a  deed  of  assignment  of  leasehold  pre- 
mises made  to  A.  byway  of  mortgage,  with  power  of  sale.     West  v. 
Steward,  14  M.  &  W.  47. 
And  see  Equitable  Assignment. 

ATTORNEY,  —  1.  Liability  of  —  Negligence  or  ignorance  — 
Pleading.-- An  attorney  or  law  agent  is  only  responsible  in  damages 
to  his  chent  for  ctoss  ignorance  or  gross  negligence  in  the  perform- 
ance of  his  prolessional  seryices.  A  declaration  or  a  summons 
against  an  attorney  or  a  law  agent  to  recover  damages  for  loss  occa- 
sioned by  his  management  of  a  cause,  must  charge  gross  ignorance 
or  j^ross  negligenoei  or  must  at  least  contain  allegations  of  facts  from 
which'  the  mierence  is  inevitable  that  the  defendant  has  been  guilty 
of  one  or  the  other.  The  law  as  to  both  these  matters  is  the  same  in 
England  and  in  Scotland.  Purvis  v.  Landslip  12  C.  &  F.  91.  (Re- 
versing Landell  v.  Purvis,  Ct.  Session,  Sc.^  4  Bell,  Murr.  &  Don. 

13000 

2.  Taxable  hUL—A.  bill  for  agency  business  is  not  taxable  under 
the  6  &  7  Yict  c.  73.    In  re  Gedye,  2  D.  &  L.  915. 

3.  Taxation  of  bill,  payment  of  costs  o/I— Where  an  order  to  refer 
an  attorney's  bill  to  taxation  had  been  obtained  before  the  passing  of 
the  6  &  7  Vict  c.  73,  and  the  master's  allocatur  had  since  been  made, 
by  which  he  taxed  on  less  than  a  sixth  of  the  bill :  Held,  that  the  case 
came  within  the  exceptive  clause  in  the  statute,  and  that  the  court 
bad  power  io  make  an  order  on  the  client  to  pay  the  costs  of  the 
taxation.    Doe  d.  Potts  v.  Finders,  2  D.  &  L.  966. 

4.  Vndertakinq^  enforcement  of  Where  the  attorney  of  a  mort- 
gagor^ who  was  desirous  of  selling  the  property,  had  induced  the  at- 
torney of  the  mortgagee  to  give  up  the  title  deeds,  &c.,  on  his  under- 
taking to  pay  him  the  costs  of  preparing  the  abstract  of  title,  &c.,  the 
court  granted  a  rule  ordering  him  to  pay  the  amount  pursuant  to  his 
undertaking.    In  re  Oee,  2  D.  &  L.  997. 

6.  Undertaking,  enforcefnent  of — Employment  in  professional 
character.— Where  an  attorney,  who  was  entrusted  by  executors  with 
a  sum  of  money  to  pav  certain  legacy  duties,  had  given  an  undei^ 
taking  so  to  apply  it,  but  had  failed  to  do  so,  the  court  refused  to 
exercise  its  summary  jurisdiction  to  compel  him  to  refund  the  money, 
it  not  appearing  that  ne  had  been  otherwise  employed  by  the  execii- 
tors  in  nis  pro^ssional  character,  or  that  the  employment  in  question 
was  one  which  it  necessarily  required  an  attorney  to  perform.  In 
re  Webb,  2  D.  &  L.  932. 

6.  Undertaking,  enforcement  of— Statute  of  frauds. — Where  the 
attorney  of  the  detenaant  had  given  an  undertaking  to  pay  the  debt, 
in  consequence  of  which  the  plaintiff  stayed  proceedings,  the  court 
enforced  the  undertaking,  although  it  was  void  under  the  4th  section 
of  the  statute  of  frauds.     In  re  Milliard,  2  D.  &  L.  919. 

And  see  Partners.    Pleading,  6. 

ATTORNMENT.    See  Landlord  and  Tenant,  5. 
BANKING  COMPANY.—l.  Plea  in  abatement,  ofnon-joinder 
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of  partners— Construction  of  evidence. — To  an  action  of  assmnpot 
ior  money  had  and  receiyed,  the  defendant  pleaded  in  abatement, 
that  the  promises  in  the  declaration  mentioned  were  made  bj  him 
jointly  with  certain  other  persons,  thirteen  in  number,  naming  them, 
who  were  still  livine,  &c.  Replication,  that  the  said  promises  were 
not  made  by  the  defendant  jointly  with  the  said  other  persons  in  die 
plea  mentioned.  The  particulars  of  demand  stated  that  the  action 
was  brought  to  recover  '<  cash  deposited  or  received  by  the  defendant 
as  the  plainti£f 's  banker."  At  the  trial  the  plaintiff  began  and  called  a 
witness,  who  proved  that  she  had  a  banking  accoant,  on  which  a 
balanoe  was  due  to  her  to  th^  amount  stated  in  the  particulany  with 
a  bimking  company,  called  the  Isle  of  Man  Joint  Stock  Bank,  which 
had  since  become  insolvent,  and  in  which  the  persons  mentioned  in 
the  plea  and  odiers  also  were  shareholders.  The  witness  was  eroaa- 
examined  as  to  the  state  of  the  banking  account,  and  not  as  to  the 
fisict  of  the  defendant's  being  also  a  shareholder,  but  the  plaintiff  save 
no  affirmative  evidence  to  prove  that  he  was  one :  Held  by  Pollock,  C. 
B.  and  Piatt,  B.,  Rolfe,  B.  dissentiente,  that  that  fact  was  sufficiently 
admitted  by  the  pleadings  and  proceedings  at  the  trial  to  entitle  the 
plaintiff  to  recover.     CrelUn  v.  Calvert^  14  Mee.  &  W.  11. 

2.  Shareholder's  liability  foi*  deposit  at  branch  hanh — Evidence. — 
A  banking  companv  was  established  in  1836,  under  a  deed  of  settle- 
ment, which  provided  that  the  business  of  the  company  should  be 
carried  on  at  Douglas,  in  the  Isle  of  Man,  and  such  other  places  as 
should  be  determined  on  nursuant  to  the  clause  th^einafter  contained 
for  that  purpose,  viz.  by  tne  unanimous  vote  of  the  directors  convened 
in  a  particular  manner.  The  defendant,  who  resided  at  Hudden- 
field,  was  an  original  shareholder  in  the  bank,  and  continued  so  ualil 
its  stopping  payment  in  1843.  In  1839  a  branch  bank  was  opened 
at  Castletown,  and  the  business  was  canied  on  there  as  well  as  at 
Douglas  till  1843 :  Held,  that  under  the  circumstances  mere  U^Me  of 
time  was  evidence  against  the  defendant,  either  that  the  Castletown 
branch  was  reeularly  established  pursuant  to  the  requisites  of  the 
deed,  or  that,  if  it  was  not,  he  knew  of  and  assented  to  its  establiah- 
ment  otherwise  so  as  to  make  him  liable  to  a  depositor  at  that 
branch.    8,  C.  ib. 

BANKRUPT  AND  INSOLVENT.-l.  Discharge  under  In^ 
solvent  Act-^Plea  of— How  proved,^To  a  plea  of  set-off  to  a  UU  of 
exchange,  the  plaintiff  replied  as  to  19/.  3s.  2^.,  a  discharge  under 
the  Insolvent  Act,  and  that  he  had  inserted  in  his  schedule  "  a  fidl 
and  true  description  according  to  the  said  act  in  that  behalf  of  the 
said  debt  or  sum  of  19/.  3^.  2f7.''  The  defendant  traversed  this  allega- 
tion in  terms.  At  the  trial,  the  plaintiff  offered  in  evidence  a  schedole, 
in  which  the  debt  due  from  him  to  the  defendant  was  inserted  as 
6/.  10«.,  but  ^ave  no  evidence  to  show  that  the  debts  were  the  same : 
Held,  that  this  proof  did  not  support  the  issue.  Maile  v.  J3ot«»  2 
D.&L.964.  ^^  ^ 

2.  Discharge  under  stcUs.  5^-6  Vict.  c.  116  anrf  7  ^  8  VicU  e.  96 
— Actions  of  tort — Justification  of  gaoler. — A  defendant  in  execution 
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for  the  damages  and  costs  recovei'ed  in  an  action  of  tissauU  and  false 
impris&nmenty  petitioned  the  Court  of  Bankruptcy  under  the  O  &  6 
Victc.  116,  and  7  &  8  Vict.  c.  96.  A  commissioner  made  an  order 
for  his  discharge.  In  an  action  against  the  keeper  of  the  Queen's 
prison  for  an  escape :  Held,  that  whether  this  was  or  was  not  a  debt 
from  which  the  commissioner  had  power  to  discharge  the  prisoner, 
the  gaoler  was  not  liable  for  an  escape,  inasmuch  as  ne  actea  in  obe* 
dience  to  the  order  of  a  jud^e  in  a  matter  over  which  he  had  jurisdio* 
tion*  SemblSf  that  a  commissioner  of  bankruptcy  has  no  power  under 
the  5  &  6  Vict.  c.  116,  and  7  &  8  Vict.  c.  96,  to  order  the  discharge 
of  a  person  in  custody  for  damages  recoyered  in  actions  of  tort. 
Thomas  v.  Sudson,2  D.  &  L.  873. 

3.  Jurisdiction  of  bankrupt  commissioner  as  to  costs-^Power  of 
commitment — Liability/  of  messenger  in  trespass.-^Thefhantjffhemg 
a  debtor  to  a  bankrupt's  estate,  was  summoned  to  appear  and  be  ex- 
amined before  the  district  court  of  bankruptcy  in  wnioh  the  fiat  was 
ph>secuted,  but  refusing  to  come,  was  arrested  by  the  defendant,  the 
messenger  of  the  court,  under  a  warrant  of  the  commissioner,  and 
brought  up  in  custody  to  be  examined.  He  thereupon  submitted  to 
be  examined,  ^d  at  the  conclusion  of  his  examination  the  commis- 
sioner said  that  he  was  discharged  on  pajrment  of  the  costs  incurred 
in  bringing  him  up,  and  a  memorandum  to  that  effect  was  indorsed 
on  the  warrant.  The  defendant,  in  consequence,  detained  the  plain- 
tiff until  the  costs  incurred  in  bringing  him  up  were  taxed  and  paid 
by  him  under  protest:  Held,  first,  that  the  aboye  memorandum 
amounted  to  an  order  to  detain  the  plaintiff  until  the  costs  were  paid. 
Secondly,  that  the  commissioner  had  no  jurisdiction  under  the 
Bankrupt  Acts  to  make  such  an  order,  and  would  haye  been  liable 
to  the  plaintiff  in  an  action  of  trespass  for  the  imprisonment  under 
it,  and  therefore  that  the  defendant,  who  must  be  assumed  to  haye 
known  of  such  want  of  jurisdiction,  was  also  liable.  SembU^  that  if 
the  commissioner  had  nad  jurisdiction  to  commit  the  plaintiff,  the 
defendant  would  haye  been  protected  though  he  had  no  warrant 
under  the  hand  and  seal  of  the  commissioner.  Watson  y.  Bodetl^  14 
M.&W.57. 

4.  Petitioning  creditor's  debt  by  several  persons* — A  debt  of  IfiM. 
of  upwards,  of  which  a  part  is  due  to  several  persons  as  partueis,  is 
sufficient  under  6  Geo.  4,  c.  16,  s.  15,  to  support  a  fiat  in  bankruptcy. 
Doe  d.  lAoyd  y.  Ingkby,  14  M.  &  W.  91. 

5-  Promise  of  bankrupt  to  pay  debt  barred  by  a  certificate^  when 
binding. — Where  a  bankrupt,  three  days  before  his  certificate  was 
granted,  personally  promised  to  pev  a  debt  due  before  his  bankruptcy 
by  instalments  at  later  dates :  Held,  that  the  certificate  was  no  bar  to 
an  action  against  him  for  such  debt.  There  is  no  difference  in  this 
respect  in  point  of  law  between  a  promise  made  before  and  after  the 
certificate,  provided  it  appear  that  the  bankrupt  promised  to  pay  per- 
sonally, ana  not  out  of  his  estate,  and  to  pay  notwithstanding  the  cer- 
tificate.   Ktrkpatrick  y.  TattersaU,  13  M.  &  W.  766. 
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6.  Pi^tectioH  from  process^Plea  of  under  5^6  Vict  c,  116— 
Vmnurrer.^^To  an  action  on  a  promissory  note,  the  defendant 
pleaded,  that  after  the  5  &  6  Vict.  c.  116,  oame  into  operation,  and 
oefore  the  7  &  8  Vict.  c.  96,  a  petition  for  protection  from  procen 
was  by  him  duly  presented,  and  a  final  order  for  protection  and  dis- 
tribution made  by  a  oommissioner  duly  authorisea,  and  that  the  debts 
in  the  declaration  were  contracted  before  the  filing  of  the  petition : 
Held  bad,  on  special  demurrer.    FiAer  y.  &ibibon,  2  D.  &  L.  901k 

BARGAIN  AND  SALE,    See  Grant. 

BAB>TER*^Action  fw  goods  sold  und  delhered-^To  rscatsr 
balance  upon  barter  of  goods. — Where  two  parties  affreed  to  barter 
floods  for  goods,  and  the  balance  being  in  fayour  of  the  plaintiff,  the 
aefendant  omitted  for  nearly  three  years  to  send  goods  to  meet  iU 
upon  which  the  plaintiff  brought  an  action  for  goods  sold  and 
deliyered:  Held,  that  the  lapse  of  time  did  not  entitle  the  plaintiff  to 
maintain  such  an  action,  but  that  his  remedy  was  by  action  against 
the  defendant  for  not  deliyering  the  goods  pursuant  to  the  contract 
between  them.    Marriaan  y.  Luhe,  14  M.  &  W.  139. 

BILL  OF  EXCHANGE.— 1.  Notice  of  diskonour.'-A  HIl 
haying  been  dishonoured,  notice  was  giyen  by  the  holder  to  the  first 
indorsee,  who  in  due  time  left  at  the  residence  of  the  drawer  his  own 
card  ana  address,  on  the  back  of  which  was  written  "Bill  for  902. 
drawn  by  8.  on  W.  dishonoured,  lies  due  as  on  the  other  side."  The 
bill  was  not  lying  there,  but  at  the  residence  of  the  holder^  who  had 
other  bill  transactions  with  the  drawer :  Held  to  be  a  sufficient  notice 
of  dishonour.     Rowlands  y.  8vHngetty  \A  M.  &  W.  7. 

2.  Payment  for  honour — Notice  of  dishonour. — A.,  in  London,  to 
whose  care  a  biU,  bearing  the  indorsement  of  B.  at  Bruges,  had  been 
referred  "  in  case  of  need,"  paid  it  supra  protest  for  B.'s  honour,  and 
immediately  gaye  B.  notice,  and  sent  the  oill  to  him  by  the  next  poet, 
and  A.  on  the  same  day  caused  notice  of  the  dishonour  to  be  giyen  to 
the  drawer :  Held,  that  the  notice  was  not  in  time.  Ooodhauy.  Poi- 
hill,  1  C.  B.  283. 

3.  Presentment — Notice  of  disJionour, — Where  a  bill  of  ei^change 
drawn  by  W.  C.  upon  one  J.  C.  was  accepted  by  the  latter,  payame 
at  the  plaintiff's  bank,  and  the  bill  was  subsequently  indorsed  by 
W.  C.  to  the  plaintiffs,  and  on  the  day  when  it  became  due  there 
were  no  assets  of  J.  C.'s  in  the  bank :  Held,  in  an  action  by  the 
plaintiffs  as  the  indorsees  against  the  indorser,  that  it  was  not  neces- 
sary to  show  a  presentment  of  the  bill  to  the  acceptor.  It  was  proyed 
at  the  trial  by  a  clerk  of  the  plaintiffs,  notice  to  produce  haying  been 

S'ven,  that  on  the  dajr  when  the  bill  became  due  he  wrote  a  letter  to 
e  defendant  informing  him  that  J.  C.'s  acceptance,  due  that  day, 
was  unpaid,  and  requesting  his  immediate  attention  to  it :  Held,  a 
sufficient  notice  of  dishonour.     Bailey  v.  Porter,  14  M.  &  W.  44, 

BLANKS.    See  Pleading,  3, 

BOND.    See  Principal  and  Surety. 
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BOROUGH  FUND.    See  Municipal  Corporations,  2, 

BRANCH  BANK.    See  Banking  Company,  2. 

BYE-LAW.    See  Canal  Act. 

ik,  CANAL  ACT. — Bye-law  stopping  navigation  on  Sundays,  valid'- 
iitf  of, — By  a  local  act,  6  Geo.  4,  c.  Ixxi,  the  company  of  proprietors 
of  a  public  Bavigation  were  empowered  to  make  bye-law8  for  tne  good 
govermnent  of  the  company,  and  for  the  good  and  orderly  using  the 
nayigation,  and  also  for  the  well  governing  of  the  bargemen,  water- 
men and  boatmen  who  should  carry  any  goods,  wares,  or  merchandise 
upon  any  part  of  the  said  navigation,  and  to  impose  and  inflict  such 
reasonable  fines  or  forfeitures  upon  all  persons  offending  against  the 
same,  as  to  the  major  part  of  the  company  should  seem  meet,  not  ex* 
oeeding  5^  The  company  made  a  bye-law,  that  the  navigation  should 
be  clo^  on  every  Sunday  throughout  the  year,  and  that  no  business 
should  be  transacted  thereon  during  such  time,  works  of  necessity 
only  excepted,  nor  should  any  person  during  such  time  navigate  any 
boat,  &c,  nor  should  any  boat,  &c.,  pass  along  any  part  of  the  said 
navigation  on  any  Sunday,  except  for  a  reasonable  distance  for  ihe 
pvrpose  of  mooring  the  same,  and  except  on  some  extraordinary 
necessity,  or  for  the  purpose  of  going  to  or  returning  from  any  place 
of  divine  worship,  under  a  penalty  of  5Z. :  Held,  that  the  act  dia  not 
authorise  the  company  to  make  the  above  bye-law,  and  that  it  was 
illeffal  and  void.  The  Colder  and  Mebbk  Navigation  Company  v. 
JPmng,'l4  M.  &  W.  7ft 

CAPIAS.    See  Process,  1, 2. 

CARRIER.    See  Railway  Act,  I. 

CASE.— itfoZtcfotw  indictment  for  assauU-^Beasonabh  and  pro* 
bable  cause.^On  the  trial  of  an  action  for  maliciously  indicting  the 
plaintiff  for  an  assault,  the  facts  proved  were  as  follows :— The  de- 
fendant came  to  the  house  of  the  plaintiff,  which  was  let  out  in  sets 
of  chambers,  to  inquire  for  a  person  who  he  said  lived  there,  but  bein^ 
informed  that  no  such  person  lived  there  used  abusive  language,  and 
on  beinff  required  b^  the  plaintiff  to  go  awav  laid  hands  upon  him, 
npon  which  the  plaintiff  iorced  him  out  There  was  contradictory 
evidence  as  to  the  degree  of  force  used  by  the  plaintiff  in  doinff  so. 
The  defendant  indicted  the  plaintiff  for  an  assault;  the  bill  was  round 
and  the  indictment  tried,  and  the  plaintiff  was  acquitted.  On  the 
trial  of  the  action^  the  learned  judge  directed  the  jury  that  if  the  de- 
fendant preferred  the  indictment  with  a  consciousness  that  he  was  in 
the  wrong  in  the  transaction,  there  was  no  i*easonable  or  probable 
cause  for  the  indictment:  Held,  that  this  direction  was  substantially 
correct.    Hinton  v.  Heather,  14  M.  &  W.  131. 

CHARTER  PARTY.    See  Ship. 

CHURCH.    See  Churchwarden. 

CHURCHWARDEN.— AweAonTy  of,  in  the  chureh^-^QueBre, 
whether  a  churchwaiden  has  authority  as  such  to  turn  out  of  the 
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church  a  person  who  oommitg  a  trespass  therein  upon  a  week  day  or 
when  service  is  not  going  on,  or  is  not  about  tocommenccy  orwhc^er 
he  ought  not  to  justify  under  the  rector.  Worth  v.  Terrington,  13 
M.  &V.781. 

CHURCHWARDENS  AND  0VER8EERS.  —  Vesting  of 
lands  tfi.— The  plaintiff  having  agreed  to  let  certain  land  to  the  de- 
fendants, of  whom  three  were  churchwardens  and  overseers  of  the 
poor  of  the  parish  of  L.,  and  the  other  two  surveyors  of  the  highways, 
the  following  written  aflreement  was  entered  into :  '^  At  a  public 
vestry  at  the  parish  of  G.  L.,  on  the  8th  of  February,  1833^  it  was 
agreed  on  the  part  of  T.  K.  and  B.  P.,  churchwardens,  and  W.  T. 
and  B.  P.  overseers  of  the  poor,  and  £.  K  and  T.  L.  surveyors  of 
the  highways,  that  they  the  said  churchwardens,  overseers  of  the 
poor,  and  survevors  of  the  highways,  their  executors,  administrators 
and  assigns,  ana  successors  in  office,  should  take  to  rent  of  H.  A.  IJ«, 
his  executors,  &c.  for  the  term  of  twenty-one  years,  a  certain  grass 
field,  called  the  Grove,  and  also  a  certain  portion  of  the  town  green, 
to  be  properly  fenced  off  and  quicked,  and  thereafter  to  be  called  the 
Parish  Gardens,  being  intended  for  the  use  of  the  poor  \  and  also 
such  further  piece  of  ground  lyine  south  of  the '  Woodhouse  Cottages^' 
at  the  yearly  rental  of  2/.  Is.  Sd.  per  acre  for  the  whole  quantity 
which  might  be  so  taken.  And  tne  said  churchwardens  and  over- 
seers and  survej^ors  of  the  highways  likewise  agreed  for  themselves 
and  also  for  their  executors,  &c.,  and  successors  in  office,  to  rent  of 
the  said  H.  A.  U.,  his  executors,  &c.,  a  cottage,  late  in  the  occupa- 
tion of  Henry  Goss,  for  the  term  of  eighty-four  years,  at  the  rent  of 
2s.  And  lastly,  the  said  churchwardens  and  overseers  of  the  poor, 
and  surveyors  of  the  highways,  agreed  to  sign  the  counterpart  of  a 
lease,  to  he  drawn  up  in  proper  form,  in  case  uie  above  writing  shonld 
be  deemed  insufficient/'  This  agreement  was  signed  by  £.  £•  and 
T.  L.,  surveyors,  B.  P.  and  T.  K.  churchwardens,  W.  T.  and 
H.  A.  U.,  the  plaintiff:  Held,  in  an  action  for  use  and  occupation, 
brought  by  H.  A.  U.  against  the  parties  to  the  above  agreement,  that 
the  churchwardens  and  overseers  naving  taken  the  land  jointly  with 
the  surveyors  of  the  highways,  this  case  was  not  within  the  statute 
59  Geo.  3,  c.  12,  s.  12,  which  is  only  applicable  to  land  taken  for 
parochial  purposes  alone,  and  that  the  defendants  were  to  be  con- 
sidered as  takmg  the  land  on  their  personal  responsibility,  for  whidi 
they  were  individually  liable.     Uthwatt  v.  Elkins,  IS  M.  Sc  W.  772. 

CLERK  TO  JUSTICES.    See  Municipal  Corporations,  2. 
COLLIERIES.    See  Custom. 
COMMISSION.    See  Feme  Covert,  1. 

CONCEALMENT.  See  Life  Assurance.  Principal  and 
Surety. 

CONSTABLE.    See  Tenements'  Act. 

CONSTRUCTION.  See  Assignment.  Devise.  Guaran- 
tee, 1.    Landlord  and  Tenant,  1, 3, 4, 7. 
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CONTRIBUTION.    See  Money  had  and  rbceived,  1. 

CONVEYANCE.    See  Feme  Covert,  2. 

COSTS. — 1.  Payment  of  witnesses^  eocpenses — False  affidavit  of 
increase.  —Where  it  appeared  that  the  costs  of  certain  witnesses  sworn 
to  have  been  paid  in  an  affidavit  of  increase,  and  allowed  in  the 
master's  allocatur,  had  not  in  point  of  fact  been  paid  till  after  the 
allocatur  was  mnted,  the  court  ordered  the  plaintiff  to  refund  such 
sums  to  the  defendant,  although  no  intention  of  fraud  was  imputed 
to  the  plaintiff.    Trent  v.  Harrison j  2  D.  &  L.  941. 

2.  Reversal  of  judgment  non  obstante  veredicto — Opposing  rule. — 
A  rule  nisi  was  obtained  for  entering  up  judgment  non  obstante 
veredicto  on  one  of  several  pleas,  which  was  made  absolute  on  argu- 
ment by  this  court.  A  court  of  error  afterwards  reversed  the  judg- 
ment non  obstante  veredicto :  Held,  that  the  defendant  was  entitled 
to  the  costs  of  opposing  the  rule.     Evans  v.  Collins,  2  D.  &  L.  969. 

3.  Taxation,  actions  under  201. — Directions  to  the  taxing  officers 
in  lieu  of  the  directions  of  Hilanr  vacation,  4  Will.  4, 1834,  so  far  as 
the  same  relates  to  the  scale  of  costs  in  cases  where  the  sum  reco- 
vered, &c.  does  not  exceed  20/.  Reg.  Gen.  T.  T.  1844:  7  M.  &  G. 
431.  ^ 

4.  Same. — Where  the  plaintiff,  in  an  action  of  assumpsit  for  unliqui- 
dated damages,  had  recovered  a  verdict  for  20i.,  and  the  master  had 
taxed  his  costs  on  the  higher  scale,  the  court  set  aside  an  order  of  a 
iudge,  directing  a  reviewal  of  the  taxation.    Walther  v.  Mess,  2  D.  & 


COVENANT.    See  Landlord  and  Tenant,  2, 3. 

CUSTOM.-^  JReasonableness  of  custom — Minina  rights-^  Custom 
or  prescription— Copt/hold  and  customary  freehold. — ^To  a  declara- 
tion in  case  for  digging  mines  near  the  roundations  of  plaintiff's 
dwellinghouse,  without  leaving  due  support,  so  that  the  said  foun- 
dations were  injured,  and  the  dwellinghouse  cracked,  sank  io,  and 
was  in  danger  of  falling  and  being  destroyed,  defendant  pleaded  that 
the  dwellinghouse  from  time  whereof,  &c.  was  part  or  the  manor 
of  N.,  and  was  situate  in  a  township  within  the  said  manor ;  that  the 
Queen  was  seised  in  fee  of  the  manor,  and  of  the  mines,  collieries  and 
seams  of  coal  therein ;  and  that  she  and  all  those  whose  estate  she 
had,  &c.,  and  their  tenants,  and  those  to  whom  she  or  they  have 
granted  license  to  mine  from  time  whereof,  &c.,  have  been  used.  See, 
and  of  right  ought,  &c.  to  work  the  said  mines,  collieries,  &c.,  under 
any  messuages,  dwellinghouses,  buildings  and  lands,  parcel  of  the 
manor,  and  within  the  township,  and  for  the  purpose  of  working  the 
said  mines,  collieries,  ice.,  to  dig  and  make  under  ground  all  such 
mines,  pits,  &:c.  under  the  said  messuages,  dwellinghouses,  buildings 
and  lands,  or  any  part  thereof,  as  might  from  time  to  time  be  expe- 
dient and  necessary  for  that  purpose,  and  out  of  the  said  mines,  tec. 
to  get  the  coals,  &c.,  and  carry  away  and  convert  the  same,  doing 
no  more  than  necessary  for  the  purpose  aforesaid,  and  paying  to  the 
tenants  and  occupiers  of  the  surface  of  lands  damaged  thereby  a  rea- 
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sonable  compengaiioiii  when  demanded,  for  the  use  6f  the  mir&ce,  or 
any  damage  occasioned  thereto  in  and  about  the  working  of  the  mines, 
coUierieSy  &c.|  but  without  making  compensation  in  respect  of  the 
surface  on  any  other  account,  and  without  making  compensation  for 
any  damage  occasioned  to  any  messuaffes,  dweUinghouses,  or  other 
buildings  within  and  part  or  parcel  of  me  manor  oj  or  for  the  pur- 
pose ofworking  the  said  mines,  collieries,  &c.  Justification^  stating 
that  defendant  as  lessee  and  grantee  of  the  crown  comnutted  the 
fdleged  grieyances,  &c.  in  exercise  of  the  aboye  riffht,  doing  no  more 
than  was  necessary  for  the  purposes  aforesaid :  Held,  that  the  pre- 
scription was  yoid  as  being  unreasonable;  that  a  custom  similarly 
pleaded  was  yoid  on  the  same  CToiind;  that  the  rights  if  maintainable 
in  itself,  might  haye  been  plesMled  in  yirtue  either  or  prescription  or 
of  custom ',  and  that  it  mignt  haye  been  claimed  as  weU  against  copy- 
holders as  against  tenants  of  customary  freehold.  SiUon  y.  Sari 
aranvtOe,  5  Q.  B.  701. 

CUSTOM  OF  THE  COUNTRY.  See  Lahdlobd  ijfD 
Tenant,  4. 

DAMAGES.    See  New  Trial,  1. 

DEBTOR  AND  CB,El)lTOn.— Execution  in  action  otk  jueb- 
ment  under  20L — Since  the  7  &  8  Vict.  c.  96,  a  defendant  may  be 
taken  in  execution  in  an  action  on  the  judgment  recoyered,  though 
the  debt  recoyered  m  the  former  suit  was  under  20L,  and  the  second 
action  is  brought  within  a  year.  Mason  y.  NicholU,  14  M.  &  W. 
118. 

And  see  Assionment.    Bankbitft  and  Insolvent,  pasrinu 

DEED.— FTWn  avoided  by  erasures  after  execution. — ^A.  eaceeoted 
to  B.  and  C.  a  deed  of  trust  for  the  benefit  of  creditors,  purporting 
to  be  made  between  him  of  the  first  part,  B.  and  C.  of  the  seoona 
part,  and  the  several  other  persons  whose  names  and  the  amount  of 
whose  debts  were  set  out  in  a  schedule  thereunto  annexed,  being  cre- 
ditors of  A.  of  the  third  part.  At  the  time  of  its  execution  by  A«, 
there  was  no  schedule  annexed.  When  it  was  produced  in  evidence,  in 
an  action  of  trover  by  A.  a^bst  B.  and  C  tor  a  mortgage  deed  al- 
leged to  have  passed  under  it,  it  had  a  schedule  annexeal  consisting 
of  the  signatures  of  certain  of  his  creditors,  some  of  whicn  had  been 
erased,  and  others  had  no  sums  set  against  them:  Held, that  the 
deed  was  not  avoided  thereby.    West  v.  Stemardf  14  M.  &  W.  47. 

Ajid  see  Assignment. 

DEFAMATION.    See  Prohibition. 

DE  INJURIA,    See  Plbadino,  6,  6. 

DEMURRER,-*1,  Effect  ofiU  being  too  &irjf«.— Where  several 
breaches  are  assigned  in  a  declaration,  to  the  whole  of  which  there 
is  a  demurrer,  if  any  breach  is  well  assigned,  the  plaintifr  is  entitled 
to  judgment  as  to  that  breach,  and  the  defendant  is  not  entitled  to 
judgment  on  the  ground  that  the  demurrer  is  too  large.  The  court  will 

glye  judgment  on  the  whole  of  the  record  accoraing  to  the  truth. 
lade  v,  Mawley,  18  M.  &  W.  767. 
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9.  Practice — IhUvery  of  paper  hoohe-^Bundai^. — ^On  the  oon- 
stmotion  of  the  rule  for  the  delivery  of  paper  bookft  to  the  judges 
before  arsumenty  Sunday  is  to  be  counted  as  one  of  the  four  days 
between  we  delivery  of  paper  books  and  the  day  of  argument,  except 
it  is  the  last  day.  JSodgine  v.  Hancock,  14  M.  &  W.  190;  8,  C. 
nom.  Hodkins  v.  Cook,  2  D.  &  L.  894 

And  see  Bankrupt  and  Insolvent,  & 

DEPOSITS.    See  Bankinq  Company,  2. 

DWnS'E.— Construction  of^Restraint  on  aiienation^^A.  de- 


bein^ 

not  have  disposed  and  parted^  with  his  interest  of,  in,  and  to  the  said 
copyhold  estate,  then  he  devised  the  same  unto  and  to  the  use  of  C, 
her  neirs  and  assigns ;  Held,  that  the  limitation  over  to  G.  was  valid» 
and  took  eifeot  on  the  death  of  B.  without  issue,  and  witibiout  having 
parted  with  his  interest  by  surrender  or  by  deed  in  his  lifetime,  ana 
that  a  testamentary  disposition  by  A.  was  inoperative*  Doe  d« 
Stevenean  v,  Qlom-,  I  C.  B.  448. 

DISCHARGE.  See  Bankrupt  anb  Insolvbnt,  1,  9,  a 
Process,  1,2. 

DISHONOUR,    See  Bill  of  Exchange,  passim. 

DISTRESS.  See  HiOHvirAY  Act.   Landlord  and  Tenant,  6* 

DISTRINGAS.    See  Process,  3, 4, 8. 

DOMICILE.    See  Lbgacy  Duty. 

ECCLESIASTICAL  COURT.    See  Prohibition. 

EJECTMENT.— I>«a^A  of  lessor  of  plaintiff  pending  a  special 
«M«.— Where,  on  the  trial  of  an  action  of  ejectment,  a  verdict  was 
taken,  subject  to  a  special  case,  and  before  the  terms  of  it  were  settled, 
the  lessor  of  the  plaintiff  died :  Held,  that  this  formed  no  ground  for 
an  application  for  setting  aside  the  verdict  or  staying  proceedings 
in  the  action,  but  that  the  court  would  compel  the  pmintiff  to  find 
security  for  costs.  Doe  d.  Earl  of  Egremont  v.  Stephens^  3  D.  & 
Ii«  993. 

ELECTION.    See  Municipal  Corporations,  1. 

EQUITABLE  ASSIGNMENT.— fi[ma22  debt  secured  by  m- 
eigmment  of  larger  amount  imviaterial--- Pleading. — Debt  to  leoover 
the  sum  of  llOf.  for  money  lent:  Plea,  that  the  phiintiff  petitioned 
the  oourt  and  was  discharged  under  the  Insolvent  Debtors  Act,  and 
that  all  his  estate  and  effects  vested  in  his  assignee :  Replication,  that 
the  plaintiff,  before  his  imprisonment,  was  indebted  to  R.  in  a  large 
sum  of  money,  to  wit,  to  the  amount  of  the  monies  in  the  deelaration 
mentioned,  and,  as  a  securitv  for  the  repayment  thereof,  dejpoeited 
with  him  an  I.  0. 17.  signed  by  the  defendant,  whereby  the  defendant 
aeknowledged  to  owe  to  the  plaintiff  a  laige  sum  of  money,  to  wit,  to 
the  amount  of  the  monies  in  the  declaration  mentioned^and  the  plain- 
tiff then  agreed  with  R.  that  if  on  the  20th  of  January  then  next  he 
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was  iinable  to  repay  him  the  debt  so  due  to  him,  the  I.  O.  U.  should^ 
become  the  property  of  R.,  and  he  should  be  placed  in  the  plaintiff's 
stead  as  concerned  the  defendant  and  should  nave  no  furtaer  claim 
on  the  plaintiff;  that  the  plaintiff  thereby  assigned  and  transferred  to 
R.  the  debt  in  the  declaration  mentionea ;  that  the  plaintiff  did  not 
pa^  the  said  debt  to  R.  on  or  before  the  20th  January,  nor  has  he 
paid  it|  and  that  the  plaintiff  has  commenced  this  action  for  the  use 
and  benefit  and  as  trustee  for  R. :  Rejoinder^  that  the  plaintiff  was 
not  indebted  to  R.  modo  et  formL  Tne  evidence  was  that  the  j^ain- 
tiff  was  indebted  to  R.  in  901. j  and  before  his  insolvency  deposited 
with  him  the  defendant's  I.  O.  U.  for  110^.  as  a  security  for  repay- 
ment of  the  90/.  on  the  terms  stated  in  the  replication ;  that  befinre  tne 
20th  January  the  plaintiff  became  insolvent  and  had  not  paid  R.  Ae 
90/.  or  any  part  of  it:  Held,  that  on  these  pleadings  the  amount  of 
the  debt  due  from  the  plaintiff  to  R.  was  immaterial,  and  that  proof 
of  90/.  being  so  due  to  nim  supported  the  replication,  for  that  it  was 
immaterial  with  reference  to  the  accruing  of  tne  title  of  the  provisional 
assignee,  whether  at  the  time  of  the  equitable  assignment  mentioned 
in  the  replication,  the  debt  secured  thereby  was  less  than  equal  to  or 
greater  than  the  debt  assigned.  QtuBre,  whether  the  replication  was 
good  in  form.     lyAmay  v.  Chemeauj  13  M.  &  W.  79d. 

ERASURE.    See  Deed. 

EVIDENCE. — 1.  Office  copy  of  will. — In  an  action  for  money 
had  and  received  against  an  executor,  but  not  naming  him  as  such, 
the  plaintiff  prov^  a  notice  to  produce  the  probate  of  the  will  and 
also  a  notice  to  admit  **  an  office  copy  of  the  last  will  and  testament 
of  John  Chile,  of  Lockridge,  in  the  parish  of  Overton,  in  the  ooniilj 
of  Wilts,  bricklayer,  proved  at  Marlborough,  I9th  Aoril,  1818,"  and 
a  judge's  order  made  for  the  admission  in  evidence  or  the  docmnent 
in  question^  which  purported  to  be  ''  extracted  fiv>m  the  r^stry  of 
the  Archdeacon  of  Wilts,"  "and  to  contain  a  copy  of  the  will,  and  to 
be  signed  by  <^  F.  M.,  registrar,"  with  an  extract  apparently  from  the 
Act  Book,  that  the  will  had  been  proyed  and  probate  granted :  Held« 
that  the  document  was  rightly  admitted  in  evidence,  withont  proof 
that  the  probate  was  in  possession  of  the  defendant^  or  of  the  sigiia*' 
ture  of  the  registrar.     Ivhite  y.  Oale,  2  D.  &  L.  9Sfe. 

2.  Written  acknowledgvient$  of  deceased  parties. — In  an  actioa  by 
the  corporation  of  Exeter  for  petty  customs  and  port  duties  payable 
on  goods  landed  at  Teignmoutn,  the  plaintiffs,  to  show  the  receipt  of 
such  dues  in  former  times,  produced  a  series  of  accounts  purportiiig 
to  be  of  the  receipts  by  the  receivers  of  the  city.  It  was  proyed  iSmSl 
the  receiver's  accounts  were  regularly  audited  and  that  no  one  cotdd 
(at  the  time  to  which  the  evidence  related)  be  mayor  till  he  had  been 
receiver  and  had  his  accounts  audited.  Down  to  a  certain  time  Ae 
accounts  were  not  signed  at  all,  afterwards  they  were  regularly  signed 
by  the  auditors  only.  One  entry  of  the  latter  class  sta^  the  recei^ 
by  B.,  a  receiver,  of  a  sum  for  town  dues  from  W.,  and  with  this 
entry  was  found  a  paper  statine  that  W.  had  received  a  sum  for  town 
dues  almost  exactly  correspon<ung  with  that  stated  in  the  entry^  and 
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at  ihe  time  of  which  it  bore  date.  No  evidence  was  given  as  to  he 
handwriting  of  the  latter  paper.  B.  and  W.  were  both  dead.  The 
docEunents  were  more  than  tnirtv  years  old.  No  one  of  them  stated 
the  receipt  to  be  "  by  me/'  but  the  third  person  was  used :  Held,  that 
all  the  documents  were  admissible  evidence.  The  Mayor  of  Eooeier 
V.  Warrenj  5  Q.  B.  773. 

And  see  Banking  Company,  1,  2.     Bankrupt    and    In- 

SOLVBNT,  1. 

EXECUTION  CREDITOR.    See  Misrepresentation. 

EXECUT0R.--1.  Pleading — Action  on  cheque — Nonrnsmrnp^ 
siL — In  an  action  against  an  executor  on  a  cheque  drawn  by  his  tes- 
tator, the  defendant  may  plead  non-assumpsit. — JtoUeston  v.  Dixon. 
2D.&L.892. 

3.  Pleading ---Declaration — Money  had  and  received.^  An  action 
for  money  had  and  received  willJie  against  an  executor  who  receives 
the  moneyH>f  third_parties  without  declaring  against  him  as  executor. 
WaiU  y.  Oale,  2  D.  &  L.  925. 

3.  Possession  of  probate — Legal  presumption, — QtuBrCf  if  in  an 
action  a^inst  an  executor,  there  is  any  legal  presumption  that  the 
probate  is  in  his  possession.    S,  C.  ib. 

And  see  Landlord  and  Tenant,  3. 

EXHIBITS.    See  Affidavits. 

FEES,  See  Arbitration  and  Award,  5.  Municipal  Cor- 
porations, 2. 

FEME  COVERT. — 1.  AcknowUdgrn^nt^Commissionwithhlank 

for  Christian  name  of  party. — The  court  allowed  a  commission  for 

taking  the  admowlecfgmentof  a  deed  by  a  married  woman  at  Sidney, 

in  New  South  Wales,  to  so  out  with  a  blank  for  Christian  name,  tn 

re  Appertonf  1  C.  B.  447. 

3.  Uonveyance  under  3^4  WiU.  4,  c.  74,  s,  91. — The  concurrence 
of  the  hustnad  in  a  conveyance  by  his  wife  of  her  separate  property 
under  the  8  &  4  Will.  4,  c.  74,  s.  91,  will  be  dispensed  witn  where 
the  parties  are  living  apart  by  mutual  consent,  and  the  husband  re- 
iiifleB  to  join  in  the  execution  unless  part  of  the  purchase  money  is 
paid  to  him.    In  the  matter  of  Wooaeoch,  1  C.  B.  437. 

FRAUD.    See  Costs,  1.    Misrepresentation. 

FRAUDS,  STATUTE  OV.—What  sufficient  memorandum  in 
writing. — A.  having  a  quantity  of  wool  to  dispose  of,  placed  a  sample 
of  it  at  his  broker's  for  sale,  and  B.  havine  examined  the  sample  at 
the  broker's  office  purchased  from  A.,  in  the  |)resence  of  the  broker, 
part  of  the  wool  at  an  agreed  price,  it  beinj^  stipulated  bv  B.  that  the 
wool  was  to  be  delivered  in  good  dry  concutiou.  On  the  same  day 
llie  broker  sent  to  A.  a  solfnote  of  the  contract,  which,  however, 
omitted  all  mention  of  the  stipulation  that  the  wool  was  to  be  in  good 
dry  condition,  and  no  note  wnatever  was  sent  to  B.  The  wool  was 
accordingly  sent  by  the  broker  to  B.,  who  refused  to  receive  it  on  the 
ground  Uiat  it  was  not  in  dry  concUtion  according  to  the  contract. 
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An  action  fbi^  goods  sold  and  delirered' having  been  brought  to 
recoTer  the  price  of  the  wool :  Held,  that  the  broker  was  not  autho- 
rised to  make  the  contract  set  fbrth  in  the  sold-note,  omitting  the 
condition^  and  that  there  was  consequently  no  memorandum  or  note 
in  writing  of  the  contract  to  satisfy  the  Statute  of  Frauds.  QiMsr^, 
whether  a  machine  copy  of  a  contract  made  in  the  broker^s  book 
would  be  a  sufficient  writing  within  the  statute.  Pim  v.  Bechetu 
13M.  &W.743. 
And  see  AiroaiTBTi  6. 

OAOLER.    Bee  Baitkrttpt  and  Insolvbict^  2. 

GOODS  SOLD  AND  DELIVERED.    See  Bartsr. 

GRANT. — Bargain  and  sale — Ooods  not  in  the  grantor* spouts 
$Xffni  actually  or  potentially,  at  the  date  qfthe  grant,  do  not  pass  thereby. 
«— A  grant  of  goods  which  are  not  in  existence,  or  which  do  not  belong 
to  the  grantor  at  the  time  of  executing  the  deed,  is  void,  unless  tibe 
grantor  ratify  the  grant  by  some  act  done  by  nim  with  that  view 
after  he  has  acquiral  the  property  therein.  Lunn  v.  Thornton^  1  C. 
B.  879. 

GUARANTEE.--!.  Con$tructum  of-^Sujfficiency  of  canmbra^ 
tion—B.  gave  to  A.  the  following  guarantee  i  ''  As  you  are  about  to 
enter  upon  transactions  in  business  with  C,  with  whom  you  have  al- 
ready had  dealings,  in  the  course  of  which  C.  may  from  time  to  time 
become  largely  indebted  to  you;  in  consideration  of  your  doing  so.  I 
hereby  agree  to  be  responsible  to  ^ou  for,  and  guarantee  to  you  me 

Cyment  of,  any  sum  or  money  which  C.  now  is  or  may  at  any  time 
indebted  to  3[oU|  so  that  I  am  not  oalled  upon  to  pay  mot«  than 
the  sum  of  8000^''  There  had  been  oonsiderable  dealmgs  between 
A.  and  C.  prior  to  the  time  of  the  guaranteei  consisting  of  loam  of 
money  payments  made  for,  and  gcKMis  supplied  to,  C.  by  A.,  tte 
credit  upon  which  had  not  then  expired;  and  these  deaanga  had 
been  to  a  sqiall  extent  since  continued :  Held,  that  the  guamatee 
disclosed  a  sufficient  consideration  for  the  parment  as  well  of  the 
past  as  of  the  future  debt.    Johmion  v.  NichotU,  1  O.  B.  261. 

2.  Pleading '^Variance  between  declaration  and  proof^^The  de* 
claration  alleged  the^  existence  of  prior  dealings  between  A.  and  C. 
of  the  three  descriptions  aboye  mentioned,  and  then  went  on  to  state, 
that  in  consideration  that  A.  would  continue  such  dealings  as  afore- 
said wiUi  C,  B.  promised  A.  to  be  responsible  for  and  guarantee  die 
payment  of  any  sum  of  money  which  C.  then  wa&.  or  at  any  time 
thereafter  might  be,  indebted  to  A.,  in  the  course  or  such  dealmgs  as 
aforesaid;  that  is  to  say,  ''as  well  in  respect  of  the  said  sums  of 
money  so  lent  and  advanced  on  credit  as  aforesaid,  and  of  the  said 
sums  of  money  so  paid,  laid  out,  and  expended  on  credit  as  afore* 
said,  and  of  the  said  gooids  so  sold  on  credit  as  aforesaid;  and  which 
respective  credits  were  wholly  unexpired  as  aforesaid  at  the  time  of 
the  making  of  the  said  promise,  as  also  in  respect  of  such  dealings 
so  to  be  continued  as  aforesaid,  so  that  C.  shomd  not  be  called  on  to 
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pay  more  than  20002." :  Held^  that  there  was  no  yariance  between 
the  declaration  and  the  proof,  and  that  the  declaration  was  good« 
&  a  ib. 
And  see  Partners. 

HIGHWAY  RATE. — Distress  for  nonpai/ment  of  hiahway 
rate — Demand  of  balance — Notice  of  action— A  collector  of  high- 
way rates  had  in  nis  hands  a  balance  arising  from  the  sale  of  goods 
of  A*,  distrained  for  nonpayment  of  rates,  after  satisfying  the  rates 
and  the  costs  of  distress  and  sale.  A  person  came  and  demanded 
the  balance,  and  on  being  asked  if  he  had  authority  from  A.  to  de- 
mand it,  said  he  had  a  written  authority  in  his  pocket,  but  refused  to 
produce  it,  saying:  there  was  no  need  for  him  to  show  it :  Held,  that 
this  was  not  a  sufficient  demand  within  the  statute  S7  Geo.  2,  c.  20, 
a.  fif  to  entide  A.  to  sue  the  collector  for  such  balance.  Semble^  that 
in  such  case  no  notice  of  action  was  necessary.  Charrington  r. 
Johnson,  13  M.  &  W.  856, 

HUSBAND  AND  WIFE.    See  Feme  Goybrt. 

JUDGMENT.    See  Satisfaction. 

JUDGMENT  AS  IN  CASE  OF  A  NONSUIT.— Prac^ww- 
Bemanet^Withdrafving  record— Where,  after  issue  joined,  and 
notice  of  trial  given  for  the  sittings  after  Easter  Term,  the  cause  was 
made  a  remanet  by  consent  to  the  sittinffs  after  Trinihr  Term,  when 
the  plaintiff  withdrew  the  record:  Held,  that  the  defendant  was 
entit^  to  move  for  judgment  as  in  case  of  nonsuit.  M'lntyre  v. 
Simeri,UU.kW.m'y  2D.&L.896. 

LANDLORD  AND  TENANT.— 1.  Constf^ction  of  AMree- 
ment — Yearly  rent^  Reservation  of  quarterly  payments. — By  a 
memorandum  in  writing  A.  agreed  to  let  to  B.  a  house  at  a  yearly 
rent  of  50Z.,  with  a  proviso,  that  A.  should.  "  in  consideration  of  the 
yearly  rent  as  aforesaid  being  duly  paid,'*  give  B.  quiet  possession 
of  the  said  house,"  and  B.  agreed  "to  pay  the  aforesaid  rent  of  50/., 
and  all  taxes,"  &c.  The  memorandum  then  concluded  thus:  "like- 
wise the  stable  and  loft  over,  now  occupied  by  A.,  at  a  further  rent 
of  252.  per  annum,  to  be  paid  on  the  usual  quarter  days:"  Held,  by 
Coltman,  Cresswell,  and  Erie,  JJ.,  absente  Tindal,  C. J.,  that  the 
reservation  of  quarterly  payments  anplied  only  to  the  25/.  rent,  and 
not  to  the  50/.     Coomhes  v.  Hofuard,  1  C.  B.  440. 

2.  Covenant  for  nonrrepair—Declaration.—SembU,  in  covenant 
for  non-repair,  the  declaration  should  state  the  term  for  which  the 
premises  were  demised.    Turner  v.  Lamb,  2  D.  &  L.  871. 

8.  Covenant — For  quiet  enjoyment — Covenants  runnina  with  the 
land—Assignee—Executor.'—A.,  being  tenant  for  life  with  a  leasing 
power,  by  indenture  of  lease,  bearing  date  in  March  in  1805,  demised 
to  B.  for  ninety-nine  years,  if  three  persons  therein  named  should  so 
long  live.  This  indenture  contained  the  following  clause:  "And 
A.,  for  himself,  his  heirs  and  assigns,  the  demised  premises 
unto  B.,  his  executors,  administrators,  and  assigns,  under  the  rent, 
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coTenantB,  conditions,  exceptions  and  a^eements  before  expreseed, 
a^nst  all  persons  whatsoever  lawfully  claiming  the  same,  shall  and 
will  darinff  the  said  term  warrant  and  defend.  This  lease  haying, 
upon  the  death  of  A.,  been  held  to  be  void  as  against  the  remainder 
man,  bj  the  judgment  of  a  court  of  law,  on  the  ground  that  it  was 
not  made  in  aue  conformity  with  the  leasing  power :  Held,  that  the 
clause  in  question  operated  as  an  express  covenant  for  quiet  enjoy- 
ment during  the  whole  term  granted  oy  the  lease,  and  consequently^ 
that  B.  or  his  assignee,  and  the  executors,  &c.  of  such  assignee, 
might  recover  against  the  executors  of  A.  the  value  of  the  term,  the 
costs  of  defending  an  action  of  ejectment  brought  by  the  remainder 
man,  and  also  the  sum  recovered  by  him  for  mesne  profits.  TFt7- 
liams  V  Burrell,  1  C.  B.  402. 

4.  Custom  of  the  countryj  when  excluded. — In  an  action  by  a 
landlord  against  his  tenant,  the  declaration  stated,  that  the  plaintiff 
was  possessed  of  a  farm  whereon  he  had  laid  certain  manure,  and 
thereupon,  in  consideration  that  the  plaintiff  would  cive  up  posses- 
sion or  the  farm  to  the  defendant,  ana  would  permit  me  defenoant  to 
have  the  benefit  of  the  manure,  the  defendant  promised  the  plaintiff 
to  pay  him  so  much  money  as  he  deserved  to  have,  according  to  the 
custom  of  the  country.  Breach,  nonpayment  of  the  value  of  the 
manure.  At  the  trial  the  plaintiff  ^ve  in  evidence  a  written  agree- 
ment, which  stated  that  the  land  had  been  manured  with  eight  loads 
of  manure  per  acre,  and  that  the  tenant  agreed  that  the  land,  when 
^ven  up  by  him,  should  be  left  in  the  same  state  or  allow  a  valua- 
tion to  oe  made :  Held,  that  the  written  agreement  excluded  the 
custom  of  the  country  as  being  inconsistent  with  it ;  that  there  was 
therefore  a  variance  between  the  declaration  and  the  proof.  Clarke 
V.  Roystom,  13  M.  &  W.  752. 

5.  Jb^t  for  use  atid  occupation — Attornment  of  defendant  to  third 
person f  who  had  recovered  judgment  in  ejectment. — In  an  action  of 
debt  for  use  and  occupation  the  defendant  may  show,  under  the 
general  issue,  that  J.  8.  had  recovered  a  judgment  in  ejectment  for 
Die  premises,  and  that  to  avoid  being  turned  out  of  possession  he 
had  attorned  and  paid  the  rent  subsequently  accruing  due  to  J.  8. ; 
but  he  cannot,  witn  respect  to  the  rent  previously  due,  set  up  as  a 
defence  under  this  plea  that  he  has  paid  it  to  J .  8.  Newport  v. 
Hardv,2J).kL.m. 

6.  lAabilify  of  landlord  in  trover  for  illegal  dis^ess— Ratifi- 
cation,— A  landlord  authorised  bailifis  to  distrain  for  rent  due  to 
him  from  his  tenant  of  a  farm,  directing  them  not  to  take  any  thing; 
except  on  the  demised  premises.  The  bailiflb  distrained  cattle  or 
another  person  (supposing  them  to  be  the  tenant's)  beyond  the  boun- 
dary of  the  farm.  The  cattle  were  sold,  and  the  landlord  received 
the  proceeds :  Held,  that  the  landlord  was  not  liable  in  trover  for 
the  value  of  the  cattle,  unless  it  were  found  by  the  jury  that  he  rati- 
fied the  act  of  the  bailiffs  with  knowledge  of  the  irregularity,  or  that 
he  chose,  without  inquiry,  to  take  the  risk  upon  himself,  and  to 
adopt  the  whole  of  their  acts.     Lervis  v.  Read,  l3  M.  &  W.  834. 
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7.  Lease  — Comtruction  — Admeasuremrent  or  Boundaries.  —  A 
lease  of  land^  described-  by  bounds  will  pass  all  within  the  ambit  of 
those  boundaries,  though,  according  to  the  description  by  admeasure- 
ment or  quality,  not  mcluded  therein.  By  lease  made  in  1719  the 
lessor  demised  for  three  lives,  renewable  tor  ever,  all  that  part  of 
the  townland  of  B.,  containing  509  acres,  arable,  meadow,  and  pas- 
ture, bounded  on  the  south  by  D.,  on  the  north  and  east  with  L.N., 
and  on  the  west  with  T.'s  and  U/s  land,  with  all  rights  thereto 
belonging,  excepting  and  reserving  all  mines,  quarries  of  stone  and 
coal,  and  all  royalties,  and  all  timber  above  and  wider  ground* 
There  were  several  renewals  of  the  lease  on  the  same  terms  as  to  the 
contents  and  boundaries  of  the  demised  premises:  Held,  by  the 
lords,  affirming  judgments  of  the  c6urts  in  Ireland,  that  400  acres  of 
bog,  and  land  recuiimed  from  bog,  which  were  situated  within  the 
anibit  of  the  specified  boundaries,  passed  under  the  lease  and  the 
renewals  thereof,  in  addition  to  the  509  acres,  arable,  meadow,  and 
pasture.  Jack  v.  M^Intyre,  12  C.  &  F.  151 ;  affirming  the  judg- 
ment of  the  Q.  B.,  Ir.,  3  Ir.  Law  R.  140. ;  and  Exch.  Chamb.,  Ir.. 
5Ir.L.R.229. 

8.  Notice  to  quit. — A  notice  to  quit  a  house,  held  by  the  plaintiff 
as  tenant  from  year  to  year,  was  given  to  him  on  tne  17tn  June, 

1840,  which  required  him  to  quit  the  premises  on  the  11th  October 
now  next  ensuing,  or  such  other  day  and  time  as  his  said  tenancy 
might  expire  on.  The  tenancy  had  commenced  on  the  11th  Octo- 
ber in  a  former  year :  Held,  that  this  was  not  a  good  notice  for  the 
year  ending  on  'the  11th  October  1841.    Mills  v.  Goff,  14  M.  &  W. 

9.  Tenancy  from  year  to  year — Evidence  of, — By  a  lease  dated 
28th  April,  1^34,  certain  premises  were  demised  to  T.  £.,  to  hold 
from  the  1st  May  then  next  for  forty  years,  at  the  rent  of  552.  a 
year,  payable  half-yearly  on  the  1st  November  and  1st  May.  The 
lease  contained  a  covenant  by  T.  E.  not  to  underlet  without  the  con- 
sent in  writing  of  the  lessors,  and  a  proviso  for  re-entry  in  case  he 
should  commit  any  act  of  bankruptcy  on  which  a  fiat  should  issue, 
under  which  he  should  be  duly  found  and  declared  a  bankrupt.  In 
December,  1838,  T.  E.  underlet  a  part  of  the  premises  to  the  defend- 
ant, with  the  consent  in  writing  or  the  lessors,  for  twenty-one  years, 
at  a  rent  of  25/.  per  year.  In  November,  1840,  T.  £.  committed  an 
act  of  bankruptcy,  on  which  a  fiat  issued,  under  which,  in  February, 

1841,  he  was  found  and  declared  a  bankrupt.  The  lessors  there- 
upon brought  an  ejectment  against  T.  E.,  but  did  not  serve  it  upon 
the  defendant  T.  E.  let  judgment  go  by  default,  and  the  writ  of 
possession  was  executed  on  the  12th  May,  1841.  The  defendant 
remained  in  possession  of  the  part  underlet  to  him.  In  February, 
1843,  an  execution  was  levied  on  his  goods,  and  the  lessors  served 
the  sheriff  with  notice  that  25Z.,  "  a  year's  rent,  due  in  November 
last,"  was  in  arrear  fi-om  the  defendant  to  them,  and  recjuired  the 
sheriff  to  pay  over  the  same  out  of  the  levy,  which  he  did  accord- 
ingly.    On  the  20th  April,  1843,  the  defendant  was  served  by  the 
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lesson  with  a  notice  to  quit:  Held,  in  ejectment  broaght  against  the 
defendant  on  a  demise  dated  4th  May,  1844,  that  the  f>roper  infer- 
ence to  be  drawn  from  the  facts  above  stated  was,  that  the  defend- 
ant's tenancy  from  year  to  year  to  the  lessors  commenced  on  the 
13th  May,  and  therefore  that  the  demise  was  laid  too  soon.  Doe  d. 
Llayd  y.  Ingkby,  14  M.  k  W.  91. 

10.  Tenancy  from  year  to  year — For  what  time  certain  it  is  good 
upon  afresk  contract. — Defendant  being  tenant  from  year  to  year  at 
a  giyen  rent,  the  rent  was  raised  at  the  termination  of  one  of  the 
years,  by  consent  of  landlord  and  tenant :  Held,  that  if  this  created 
a  new  contract  it  most  be  a  contract  to  hold  on  the  old  terms ;  and 
that  a  eontract  for  a  tenancy  for  two  years  certain  from  the  time  of 
raising  the  rent  conld  not  be  inferred,  in  default  of  additional  evi- 
dence, even  on  the  assumption  that  an  original  contract  for  a  tenancy 
from  year  to  year  creates  a  tenancy  for  two  years  certain.  Doe  a. 
Monck  ▼.  Geekie,  5  Q.  B.  841. 

11.  Tenancy  Jrom  year  to  year — When  determinable. —A  tenancy 
from  year  to  year,  so  Ions  as  both  parties  please,  is  determinable  at 
the  end  of  any  year,  the  first  as  well  as  any  subsequent  year,  unless 
in  the  creation  of  the  tenancy  the  parties  use  expressions  showing 
that  they  contemplate  a  tenancy  for  two  years  at  tne  least.  Doe  £ 
Clark  ▼.  Smaridge,  5  Q.  B.  842. 

And  see  Limitations,  Statutes  of,  2, 8. 

LEASE.    See  Landlord  and  Tenant,  7.    Stamp. 

LEGACY  DUTY.— DomiciZ^.— Personal  property  having  no 
situs  of  its  own  follows  the  domicile  of  its  owner.  The  law  of  the 
domicile  of  a  testator  or  intestate  decides  whether  his  personal  pro- 
perty is  liable  to  legacy  duty.  A  British  bom  subject  died  domiciled 
m  a  British  colony ;  at  the  time  of  his  death  he  was  possessed  of  per- 
sonal property  locally  situated  in  Scotland ;  probate  of  his  will  was 
taken  out  in  Sootlana  for  the  purpose  of  there  administering  his  pro- 
perty ;  and  out  of  the  fund  thus  obtained  by  the  executor  leg^aciea 
were  paid  to  legatee^  residing  in  Scotland :  Held,  reversing  a  jud^ 
ment  of  the  Court  of  Exchequer  in  Scotland,  that  legacy  duty  waa 
not  payable  in  respect  of  these  legacies.  Thomson  v.  The  Advocate 
Oeneralj  12  C.  &  F.  1.  (Reversing  the  decision  of  the  Court  of 
Exchequer,  Scotland,  3  Dunl.  Bell,  Mur.  &  Dona.) 

LICENSE. — To  enter  on  land,  when  revocable—To  an  action  of 
trespass  for  assault  and  false  imprisonment,  the  defendant  pleaded 
that  at  the  time  of  the  supposed  trespass  the  plaintiff  was  in  a  close 
of  Lord  £.  and  by  his  command  moUiter  manus  imposnit  on  the 
plaintiff  to  remove  him  from  the  said  close,  which  was  the  trespass 
complained  of.  The  plaintiff  replied,  that  he  was  in  the  close  by  the 
leave  and  license  of  Lord  £.,  wnich  was  traversed  by  the  rejoinder. 
The  evidence  was,  that  Lord  E.  was  steward  of  the  iJoncaster  races, 
that  tickets  of  admission  to  the  Grand  Stand  were  issued  with  his 
sanction  and  sold  for  1{.  Is.  each,  entitling  the  holders  to  come  into 
the  stand  and  the  indosore  aronnd  it  during  the  races ;  that  the  de* 
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fendant,  by  the  order  of  Lord  E.,  desired  him  to  leave  it,  and  on  his 
refusing  to  do  so,  the  defendant,  after  a  reasonable  time  had  elapsed 
for  his  quitting  it,  put  him  out,  using  no  unnecessary  violence,  but 
not  returning  the  1/.  1*. :  Held,  that  on  this  evidence  the  jury  were 
properly  directed  to  find  the  issue  for  the  defendant.  A  right  to 
come  and  remain  for  a  certain  time  on  the  land  of  another  can  be 
granted  onl^  by  deed,  and  a  parol  license  to  do  so,  though  money  be 
paid  for  it,  is  revocable  at  any  time,  and  without  paying  back  the 
money.     Wood  v.  Leadbkter,  13  M.  &  W.  838. 

LIFE  ASSURANCE.— AwMmp^t*  on  policy—Right  to  begin— 
Concealm£nt  of  material  facts. — Assumpsit  on  a  policy  of  assurance 
on  life,  one  of  the  terms  of  which  was,  that  it  should  be  void  if  any 
thing  stated  by  the  assured  in  a  declaration  or  statement,  given  by 
him  to  the  directors  of  the  insurance  company  before  the  execution 
of  the  policy,  should  be  untrue.  In  this  declaration  the  assured 
stated  that  "  he  was  at  that  time  in  good  health  and  not  afflicted  with 
any  disorder,  nor  addicted  to  any  habit  tending  to  shorten  life,  that 
he  had  not  at  any  time  been  afflicted  with  insanity,  rupture,  gout,  fits, 
apoplexv,  palsy,  dropsy,  dysentery,  scrofula,  or  any  afiection  of  the 
liver ;  that  he  had  not  any  spitting  of  blood,  consumptive  symptoms, 
asthma,  cou^h  or  other  afiection  of  the  lungs,  and  that  oneT.  W. 
was  at  that  time  his  usual  medical  attendant."  The  declaration  in 
the  cause  averred  the  truth  of  this  declaration  and  statement  of  the 
assured.  The  defendant  pleaded  pleas  respectively  alleging  (1 — 5) 
that  the  said  declaration  and  statement  of  the  assured  was  untrue  in 
this : — that,  at  the  time  of  making  it,  he  had  had  spitting  of  blood, 
consumptive  symptoms,  an  afiection  of  the  lungs,  an  afiection  of  the 
liver,  and  a  cougn  of  an  inflammatory  and  dangerous  nature ;  6thly, 
that  at  the  time  ne  was  afiected  with  a  disorder  tending  to  shorten 
life ;  7thly,  that  he  was  not  at  that  time  in  good  health,  and  8thly, 
that  he  had  falsely  averred  therein  that  T.  W.  was  his  usual  medical 
attendant.  Issues  were  joined  on  these  pleas.  Held,  that  the  plaintiff 
was  entitled  to  begin  at  the  trial,  the  issue  on  the  seventh  plea  (and, 
semble,  on  the  other  pleas  also,)  being  upon  them.  The  defend- 
ant proved  at  the  trial,  that  about  four  years  before  the  policy  was 
efiected,  the  assured  had  spit  blood,  and  had  subseauently  exhibited 
other  symptoms  usual  in  consumptive  subjects,  ana  that  he  died  of 
consumption  three  years  after  the  date  of  tne  policy.  The  judge,  in 
summing  up,  read  over  the  several  issues  to  the  jury  and  in  the  course 
of  it  stated  to  them  that  it  was  for  them  to  sav  whether,  at  the  time  of 
his  making  the  statement  set  forth  in  the  declaration,  the  assured  had 
bad  such  spitting  of  blood,  and  such  afiection  of  the  lun^  and 
inflammatory  cough  as  wouM  have  a  tendency  to  shorten  his  life : 
Held,  that  tnis  was  a  misdirection,  for  that  although  the  mere  fact  of 
the  assured  having  spit  blood  would  not  vitiate  the  policy,  the  assured 
was  bound  to  have  stated  that  fact  to  the  insurance  company,  in  order 
that  they  might  msiLe  enquiry  whether  it  was  the  result  of  the  disease 
called  spitting  of  blood.     Oeach  v.  Ingall,  14  M.  &  W.  95. 
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LIMITATIONS,  STATUTES  OF.— 1.  dmdUumal  ocAnofc 
ledgment — A.  havins  signed  as  sarety  for  B.  a  joint  and  several 
promissonr  note,  made  by  A.  and  B.,  and  being  called  upon  after 
B.'s  death  for  payment  of  the  money  due  upon  it,  requested  the 
holder  to  apply  to  B/s  executrix,  stating  (in  writing),  that  ^*  what  she 
should  be  short  he  would  assist  to  make  up."  The  executrix  havingr 
been  applied  to,  but  not  paying  any  thing :  Held,  that  A.'s  condition^ 

Sromise  of  pa}rment  became  thereby  absolute,  and  rendered  him 
able  in  an  action  brought  against  him  on  the  note  more  than  six 
years  after  its  date,  and  after  a  reasonable  time  for  payment  by  the 
executrix  had  elapsed.     Humphreys  v.  Jones^  14  M.  &  W.  1. 

2.  Stat.  3  ^  4  Will.  4,  c.  27,  s.  t,  not  retrosvective.-^The  Limita- 
tion Act,  3  &  4  Will.  4,  c.  27,  s.  7,  which  (explaining  sect  2)  enacts 
that  the  right  of  action,  where  any  person  ''shall  be"  in  possession  of 
land  as  tenant  at  will,  shall  be  deemed  to  have  first  accrued  either  at 
the  determination  of  such  tenancy  or  at  the  expiration  of  one  year 
from  its  commencement,  does  not  apply  where  the  tenancy  at  will 
has  ceased  before  the  passing  of  the  statute.  In  such  a  case  the  limi- 
tation runs  from  the  time  when  the  tenancy  determines  without  the 
intervention  of  the  act.    Doe  d.  Evans  v.  Page,  5  Q.  B.  767. 

3.  8tat.  3^4  Will.  4,  c.  27,  applicable  to  then  existing  tenancies. 
—The  Stat.  3  &;  4  Will.  4,  c.  27,  s.  8,  applies  to  tenancies  from  year 
to  year,  created  before  and  existing  at  the  passing  of  the  act.  Doe  d. 
Junes  V.  Sumner,  14  M.  &  W.  39. 

MALICIOUS  PROSECUTION.    See  Case. 

MANDAMUS.    See  Municipal  Corporations,  2. 

MASTER  AND  SERVANT.— P&a<ftn^.—Assumpit  for  the 
wrongful  dismissal  of  a  domestic  servant  without  a  montu  s  notice  or 
payment  of  a  month's  wages.  Plea,  that  the  plaintiff  requested  the 
defendant  to  give  her  leave  to  absent  herself  from  his  service  during 
the  night,  that  he  refused  such  leave,  and  forbade  her  from  so  absent- 
ing herself,  and  that  against  his  will  she  nevertheless  absented  herself 
for  the  night  and  until  the  following  day,  whereupon  he  discharged 
her.  Replication,  that  when  the  plaintiff  requested  the  defendant  to 
give  her  leave  to  absent  herself  from  his  service  her  mother  had  been 
seized  with  sudden  and  violent  sickness,  and  was  in  imminent 
danger  of  death,  and,  believing  herself  likely  to  die,  requested  the 
plaintiff  to  visit  her  to  see  her  before  her  deatn,  whereupon  the  plain- 
tiff requested  the  defendant  to  give  her  leave  to  absent  herself  for  that 
Surpose,  she  not  being  likely  thereby  to  cause  any  injury  or  bin- 
ranee  to  his  domestic  affairs,  and  not  intending  to  be  thereby  guilty 
of  any  improper  omission  or  unreasonable  delay  of  her  duties ;  and 
because  the  defendant  wrongfully  and  unjustly  forbade  her  from  so 
absenting  herself  for  the  purpose  of  visiting  her  mother,  &c.,  she  left 
his  house  and  service,  and  absented  herself  for  that  purpose  for  the 
time  mentioned  in  the  plea,  the  same  beine  a  reasonable  time  in  that 
behalf,  and  she  not  causing  thereby  any  nindrance  to  his  domestic 
afiairs,  nor  being  thereby  guilty  of  any  improper  omission  or  unrea^ 
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Bonable  delay  of  her  duties,  as  she  lawfully  might,  &c. :  Held,  on 
demurrer,  that  the  plea  was  good  as  showing  a  dismissal  for  disobe- 
dience to  a  lawful  order  of  the  master,  and  that  the  replication  was 
bad  as  showing  no  sufficient  excuse  for  such  disobedience.  Turner 
V.  MasoHy  14M.  &  W.  112  j  2  D.  &  L.  898. 

MESSENGER.    See  Bankrupt  and  Insolvbnt,  8, 

MINING  RIGHTS.    See  Custom. 

MISDIRECTION.    See  Sale. 

MISREPRESENTATION.  —  J7«fr«^  representation  without 
fraud — Evidence  to  fix  party  with  a  representation — Sheriff  and 
execution  creditor —  IVhat  is  a  damage  for  which  the  sheriff  may  sue. 
— A  sheriff  declared  in  case,  for  that  defendants  being  attorneys  of 
P.,  who  had  sued  out  a  ca.  sa.  against  John  Wright,  and  the  sheriff 
having  in  custody  (under  another  ca.  sa.)  another  John  Wright  who 
was  entitled  to  his  discharge,  defendants,  well  knowing  the  premises, 
falsely  represented  to  the  sheriff  that  the  last  mentioned  J.  W.  was 
the  «f.  W.  against  whom  P.'s  writ  had  issued,  by  means  whereof 
defendants  caused  the  sheiiff  to  detain  the  J.  W.  who  was  in  his  cus- 
tody ;  for  which  the  last  mentioned  J.  W.  sued  the  sheriff,  and  he 
paid  money  by  way  of  compromise.  The  attorneys  pleading  not 
guilty,  eyidence  was  given  for  the  sheriff  that  his  officer  delivered  a 
note  to  the  defendants'  managing  clerk  in  P.'s  action,  describing  the 
John  Wrieht  who  was  in  custody,  and  enquired  if  that  was  the  John 
Wright  whom  they  had  sued  on  behalf  of  P. ;  and  that  the  clerk  took 
the  letter  into  the  office  where  defendants  were,  and  afterwards 
returned  and  told  the  officer  that  that  was  the  John  Wright,  neither 
defendants  nor  the  clerk  at  that  time  knowing  the  contrary :  Held  by 
the  Court  of  Queen's  Bench  that,  on  this  evidence,  the  jury  were 
warranted  in  finding  for  the  sheriff,  an  action  being  maintamable  for 
the  misrepresentation,  and  the  defendants  being  liable  under  the  cir- 
cumstances for  the  misstatement  of  their  clerk.  Also,  that  the  action 
lay,  though  the  detainer  was  made  and  the  money  for  compromise 
paid  by  tne  sheriff's  officer  and  not  by  himself:  But  held  by  the 
Court  of  Exchequer  Chamber,  that  a  plea  alleging  that  defendants 
had  good  and  probable  reason  ta  believe,  and  did  with  good  faith 
believe,  the  representation  to  be  true,  was  an  answer  to  the  action. 
The  Court  of  Queen's  Bench  having  given  judgment  for  plaintiff  non 
obstante  veredicto  on  this  plea,  judgment  reversed.  Evans  y. 
CoUins,  5  Q.  B.  804. 

MODUS.    See  Tithes. 

MONEY  HAD  AND  RECEIVED.— 1.  Where  maintainable. 
— The  plaintiff  and  defendant  respectively  were  under-lessees  at  dis- 
tinct rents  of  separate  portions  of  premises,  the  whole  of  which  were 
held  under  one  original  lease  at  an  entire  rent.  The  plaintiff  having 
paid  the  whole  rent  under  a  threat  of  distress,  brought  an  action 
against  the  defendant  to  recover  the  proportion  of  rent  due  from  him, 
as  for  moneypaid  to  his  use :  Hem,  that  the  action  was  not  main- 
tainable.   Munter  v.  Hunt,  I  C.  B.  300. 
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2.  Same. — Certain  Bhares  in  a  joint  stock  company  were  deposited 
by  B.  with  A.  to  be  sold  by  A.  in  case  B.  neglected  to  provide  for 
two  bills  accepted  by  A.  for  B/s  accommodation.  B.  haying  failed 
to  provide  for  the  bills,  A.  sold  the  shares  and  gave  notice  of  that 
fact  to  B.y  who  refused  to  execute  a  transfer  to  tne  purchaser.  In 
an  action  for  money  had  and  received,  brought  by  A.  to  recover  the 
amount  paid  by  him  to  take  up  one  of  the  bills,  B.  pleaded  in  bar 
the  deposit  and  sale  of  the  shares ;  upon  an  issue  taken  on  this  plea. 
Held,  that  B.  was  entitled  to  the  verdict,  notwithstanding  his  refusal 
to  give  effect  to  the  sale,  by  executing  a  transfer.    Moss  v.  Moses.  1 

And  see  Trust  Deed. 

MUNICIPAL  CORPORATIONS.-l.  Statute!  WiU.  4^1 
Vict.  c.  78,  s.  14 — Election  of  alderman — Misdescription  of  abode 
in  voting  papers. — On  the  election  of  an  alderman  for  a  borough,  if 
the  voting  papers  do  not  contain  an  accurate  description  of  the  place 
of  abode  of  the  party  voted  for,  the  votes  are  bad  under  statute  7 
Will.  4  &  1  Vict.  c.  7U,  s.  14^  though  the  inaccuracy  be  without  fraud, 
and  the  description  in  the  voting  paper  be  commonly  understood  to 
be  that  of  the  party.     Reg.  y.  l)eightony  5  Q.  B.  896. 

2.  Statute  5^6  Will,  4,  c.  76,  s.  ^^-^Payment  of  fees  to  clerk 
of  justices  out  of  borough  Jund — Retrospective  rate — mandamus. — 
Under  statute  5  &  6  Will.  4,  c.  76,  s.  92,  the  fees  of  a  clerk  to  jus* 
tices  of  a  borough  for  business  done  in  respect  of  persons  apprehended 
by  the  police,  and  brought  before  the  justices,  or  in  respect  of  inf<H^ 
mations  and  other  proceedings  taken  by  and  at  the  instance  of  the 
police,  must  be  paid  out  of  the  borough  fund  (if  they  cannot  be  ob* 
tained  from  the  individuals  who  ought  to  pay  them^,  as  expenses 
"  necessarily  incurred  in  carrying  into  effect  the  provisions"  of  that 
act.  And  the  court  in  such  case  will  grant  a  mandamus  to  enforce 
payment.  On  motion  for  such  mandamus,  it  being  sugeested  that  a 
retrospective  rate  might  be  necessary,  the  court  nevertheless  made  die 
rule  aosolute,  leaving  the  defendants  to  allege  that  fact,  if  it  existed, 
and  discuss  its  effect  on  a  return.  The  Queen  v.  The  Mayor  of 
Gloucester,  6  Q.  B.  862. 

NEGLIGENCE.    See  Attorney,  1.    Railway  Act,  1. 

NEW  TRIAL.— 1.  Insu^ciency  of  damages.    Case  for  an  in- 

Oto  the  plaintiff's  reputation  by  the  sale  by  the  defendant  of  gun 
s  of  an  inferior  faoric,  with  the  name  of  the  plaintiff  stamped 
thereon.  The  jury  having  returned  a  verdict  for  the  defendant  upon 
an  issue  on  damages,  ultra  51.  paid  into  court,  on  the  ground  that  the 
sum  paid  into  court  covered  the  pecuniary  damage  actually  sus- 
tained by  the  plaintiff,  the  court  on  an  application  for  a  new  trial  de- 
clined to  interfere.    Manton  v.  Bales,  1  C.  B.  444. 

2.  Rule  nisi  after  verdict  for  defendant — New  trial--What  ob* 
jection  may  he  taken  on  showing  cause -^Question  reserved  at  the 
trial  upon  an  application  for  a  nonsuit. — Where  a  defendant  applies 
to  the  judge  for  a  nonsuit  on  the  ground  that  the  contract  declared 
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on  is  not  proyed,  and  the  jadge  declines  to  nonsoity  bat  resenres  the 
pointy  and  the  jniy  find  for  the  defendant,  it  is  competent  to  the  de- 
fendant to  set  np  the  objection  taken  bj  him  at  the  trial,  in  answer 
to  a  rule  nisi  for  a  new  trial,  obtained  by  the  plaintiff  on  the  around 
that  the  verdict  is  against  evidence.  Mummery  v.  Pcadj  I  C.  B 
216. 
And  see  Sale. 

NOTICE  OF  ACTION.  See  Highway  Act.  Railwat 
Act,  1. 

NOTICE    OF    DISHONOUR.      See  Bill  op  Exchangb, 

NOTICE  TO  QUIT.     See  Landlord  and  Tenant,  8. 

OFFENDER.    See  Reward. 

PARISH  LAND.    See  Churchwardens  and  Overseers. 

PARTNERS. — Liability  of  one  tuiriner  in  respect  of  guarantee 
given  by  another — Attomey.-^Y.  ana  S.  were  attorneys  in  partner- 
ship. S.  gave  an  undertaking  that  in  consideration  of  the  plaintiff 
in  an  action  givine  the  defendant  in  that  action  his  discharge  from 
castodjy  **  we  hereby  agree"  to  pav  such  plaintiff  the  debt  and  costs 
on  a  day  named.  8.  signed  this: '' Y.  and  S.,  defendant's  attorneys ;" 
but  afterwards  struck  out  the  words  **  defendant's  attorneys.''  It 
was  not  proved  that  the  defendant  had  employed  the  firm,  bat  only 
that  8.  bad  been  employed  by  him  to  wind  up  his  affairs,  nor  was 
any  evidence  given  of  reco^ition  or  knowledge  by  Y.,  or  of  autho- 
rity from  him  to  S.  by  previous  practice  or  otherwise^  to  give  such  a 
guarantee :  Held,  that  V.  was  not  liable  on  the  guarantee.  Hasle*. 
ham  V.  Young,  5  Q.  B.  838. 

And  see  Banking  Company,  1, 2. 

PETTY  CUSTOMS.    See  Evidence. 

PLEADING. — 1.  Allegation  of  part  payment,  travei*se  of — 
Where  a  declaration  in  debt  on  a  promissory  note  gave  credit  for  part 
payment  of  the  principal  and  interest,  held  that  the  allegation  of  part 
payment  was  not  traversable,  and  consequently  that  a  plea  traversing 
that  allegation  was  bad.  Hodgins  v.  Mancock,  14  M.  &  W.  120; 
A  C  nom.  Hodkins  v.  Cook,  2  D.  &  L.  894 

2.  Ambiguity — Giving  colour. — In  trover  the  first  count  was  for 
twenty  tons  weight  of  hay;  the  second  count  for  100  bushels  of  barley, 
and  twenty  tons  weight  of  straw ;  the  third,  for  500  bushels  of  tur- 
nips. The  defendant  pleaded  to  the  whole  declaration  that,  before 
and  at  the  several  times  when,  &c.,  W.  B.  was  lawfully  possessed  as  of 
his  own  property  of  three  equal  undivided  fourth  parts  of  and  in  the 
goods  in  the  declaration  mentioned ;  that  before  any  of  the  times 
when,  &c.,  W.  B.  being  so  possessed  thereof  delivered  them  to  Richard 
Roe  to  be  by  him  kept  for  the  said  W.  B.,  and  that  the  said  Richard 
Roe,  before  any  of  tne  said  times  when,  &c.,  delivered  them  to  the 
plaintiff,  whereupon  the  defendant,  as  the  servant  of  W.  B.,  took 
them  out  of  the  possession  of  the  plaintiff,  &c.  quse  sunt  eadem.    Re« 


24  Digest  of  Cases. 

plication  to  the  plea,  so  far  as  the  same  relates  to  diyersy  to  wit, 
seven  tons  weight  of  the  hay,  and  divers,  to  wit,  thirty  bashels  of  the 
barley,  and  seven  tons  weight  of  the  straw,  and  divers,  to  wit,  200 
bushels  of  the  turnips,  portions  of  the  goods  and  chattels  in  the  de> 
claration  mentioned,  admitting  that  the  defendant,  as  the  senrant  of 
W.  B.,  converted  and  dispos^  of  the  said  last-mentioned  goods  and 
chattels  as  in  the  plea  alleged ;  that  W.  B.  was  not  possessed  of  the 
said  undivided  foui'th  part  as  in  the  plea  mentioned,  and  as  to  the 
plea,  so  far  as  it  relates  to  divers,  to  wit,  seven  tons  weight  of  the  hav, 
and  divers,  to  wit,  thirty  bushels  of  the  barley  and  seven  tons  weight 
of  the  straw,  and  divers,  to  wit,  200  bushels  of  the  turnips,  other  por- 
tions of  the  goods  and  chattels  in  the  declaration  mentioned,  tnat, 
admitting  that  W.  B.  was  lawfully  possessed  of  and  in  three  un- 
divided fourth  parts,  &c.,  of  and  'in  the  several  goods  and  chattels 
last  aforesaid,  yet  that  the  defendant  of  his  wrong,  &c.  converted  and 
disposed  of  the  said  last-mentioned  goods  and  chattels,  kc. :  Held, 
on  special  demurrer  to  the  replication,  that  it  was  bad  for  ambiguity, 
it  being  uncertain  whether  the  **  last-mentioned  goods  and  chattek" 
referred  to  the  whole  of  the  goods  mentioned  in  the  declaratioxi,  or 
to  the  goods  mentioned  in  the  commencement  of  the  replication: 
Held,  also,  that  the  plea  was  a  good  answer  to  the  declaration* 
Ashton  y.  Brevitt,  U  M.  &;  W.  106;  2  D.  &;  L.  908. 

3.  Leaving  blanks  for  christian  names. — ^The  omission  of  the  chris- 
tian names  of  persons  mentioned  in  pleading,  (unless  it  be  ezcased 
by  averment)  is  ground  of  special  demurrer :  a  declaration  in  as- 
sumpsit stated,  that  the  plaintiff  and  defendant  had  been  partners  in 
trade  and  had  dissolved  partnership,  and  that  a  bill  of  exchange, 
drawn  by  the  plaintiff  upon  and  accepted  by  M.  for  40L,  being  a 
debt  due  from  M.  to  the  plaintiff  and  defendant,  had  been  lost  by 
the  plaintiff  and  defendant,  with  their  indorsement  in  blank  thereon; 
and  thereupon  in  consideration  that  the  plaintiff  delivered  to  the 
defendant  another  bill  for  40/.  and  four  promissory  notes  for  202. 
each,  for  his  share  of  the  capital  of  the  partnership,  the  defendant 
promised  the  plaintiff  to  bear  the  loss  of  half  the  amount  that  might 
not  be  paid  m  liauidation  of  the  lost  bill,  provided  that  in  case  of 
M/s  making  any  difficulty,  the  plaintiff  should  obtain  the  approval 
of  Messrs.  B.  and  G.,  the  defendant's  advocates,  to  any  proceedings 
against  M. ;  and  that  the  defendant  would  deposit,  when  required 
by  the  plaintiff,  40/.  in  the  hands  of  a  third  party,  in  case  such  de- 
posit should  be  found  necessary  to  recover  the  said  debt  due  by  him. 
Ayerment,  that  it  became  necessary  to  deposit  the  4M,  for  the  pur- 
pose of  recovering  the  debt  due  from  M.,  M.  beinff  ready  to  nay  the 
debt  if  the  40/.  were  deposited  at  the  Bank  of  England,  to  ind^nnify 
him  against  the  payment  of  the  lost  bill ;  and  mat  the  Bank  were 
ready  to  receive  and  bold  the  money.  Breach,  that  the  defendant 
refused  to  make  such  deposit :  Held,  on  special  demurrer,  that  the 
promise  of  the  defendant  was  an  absolute  promise  to  deposit  the  40/. 
if  necessary,  and  that  a  sufficient  consideration  for,  and  breach  of, 
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Buch  promise  were  alleged  in  the  declaration.  Appehnansr*  Blanche, 
14M:&W,154 

4.  Pleas  in  bar^Disttirbance  during  divine  service. — Trespass  for 
assaulting  the  plaintiff  and  dra^n^  him  out  of  the  clerk's  desk  in 
a  certain  church,  to  wit,  the  parish  church  of  W.  and  along  the  aisle 
thereof  and  imprisoning  the  plaintiff^  and  keeping  him  so  imprisoned 
for  a  long  space  of  time,  to  wit,  twenty-four  hours.  Plea  to  the  decla- 
ration, except  as  to  the  imprisonment,  was,  that  just  before  the  said  time 
when  &c.,  the  plaintiff  wilfully  and  contemptuously  came  into  the 
said  church  durmg  the  time  divine  service  was  being  celebrated  there- 
in, and  disturbed  me  same  and  the  conmgation  there  by  then  wrong- 
fully getting  into  the  clerk's  desk  ana  preventing  the  lawful  cleric 
from  getting  therein,  and  by  making  loud  noises  and  by  reading  and 
singing  in  a  loud  noisy  and  unbecoming  manner,  and  by  otherwise 
conducting  himself  in  an  indecent  and  irreverent  manner,  whereupon 
the  defendant  T.,  then  being  one  of  the  churchwardens,  for  the  pre- 
serving of  due  decorum,  decency  and  reverence  in  the  said  church, 
and  for  removing  the  said  interruption  and  disturbance  of  the  con- 
gregation, requested  the  plaintiff  to  leave  the  said  desk  and  to  cease 
8u<£  disturbance  and  such  noises,  &c.  which  the  plaintiff  refused  to 
do  and  continued  in  the  said  church  in  the  said  desk  during  the  time 
divine  service  was  so  being  celebrated  therein,  disturbing^the  same 
and  the  congregation  thereof;  and  wherefore  thedefendant  T.,  assuch 
churchwarden,  and  the  defendant  T.  B.  then  being  rector  of  the 
parish  church,  and  the  other  defendants  being  constables  in  aid  of  the 
said  T.,  and  at  his  request,  for  the  preserving  of  due  decorum  and 
reverence  in  the  said  church,  and  for  removing  the  said  interruption 
and  disturbance,  and  because  they  could  not  otherwise  preserve  such 
decorum,  &c.  nor  remove  such  disturbance,  &c.  gently  laid  their 
hands  on  the  plaintiff  and  forced  him  out  of  the  desk  and  church : 
Held,  that  this  plea  was  not  supported  by  proof  of  misconduct  in  the 
church  before  the  commencement  of  divine  service.  Worth  v.  Ter^ 
rimton,  13  M.  &  W.  781. 

o*  Replication  de  injuri&j  where  allowed. — A  declaration  in  as- 
sumpsit charged  the  defendant  in  the  first  two  counts  as  the  acceptor 
of  two  bills  of  exchange  and  in  other  counts  for  money  lent,  money 
paid,  interest  and  money  due  upon  an  account  stated.  The  defendant 
pleaded  as  to  the  first  and  second  counts,  and  as  to  852/.  9«.  6«?.,  parcel 
of  the  money  in  the  third  and  subsequent  counts  mentioned,  that  the 
bills  were  severally  drawn  and  accepted  for  and  on  account  of  the 
sums  they  respectively  represented,  parcel  of- the  said  sum  of  852/. 
9s.  6d.  and  for  no  other  consideration  ;  that  afler  they  respectively  be- 
came due,  and  before  the  commencement  of  the  suit,  tne  defendant 
and  one  P.  transferred  certain  stock  of  the  value  of  416/.  17s.  6d.  in 
fall  satisfaction  and  discharge  of  the  sum  of  416/.  lis.  6d.  parcel,  kc. 
and  of  the  causes  of  action  in  the  declaration,  so  far  as  they  related 
to  the  said  sum  of  416/.  I7s.  6d.f  that  the  defendant  gave  the  plain- 
tiff, and  the  plaintiff  took  and  received  from  the  defendant,  three 
several  bills  of  exchange  for  145/.  4s,  each;  and  that  the  plaintiff 
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accepted  and  received  the  stock  and  bills  in  fall  satisfaction  and  dis* 
charge  of  the  said  sum  of  8522.  9$.  6d.f  and  of  the  cause  of  action  in  the 
declaration  mentioned^  so  far  as  they  related  thereto.  To  this  plea  the 
plaintiff  replied  de  injuria :  Held,  that  inasmuch  as  the  plea  set  np 
matter  in  discharge  and  not  in  excusei  the  replication  de  injuria  was 
improper.     Bams  v.  Price,  1  C.  B.  214. 

o.  Same, — To  an  action  for  work  and  labour,  &c.,  the  defendant 
pleaded  that  the  action  was  for  work  and  labour  as  an  attorney,  and 
that  no  signed  bill  had  been  delivered  pursuant  to  the  statute :  Held, 
on  demurrer,  that  the  replication  de  injuria  was  improper.  Simons 
V.  Llovd,  2  D.  &  L.  961. 

And  see  Attorney,  1.  Bankrupt  and  Insolvbnt,  6.  Gua- 
rantee, 2.  Equitable  Assignment.  Executor,  1, 2.  Land- 
lord AND  Tenant,  2.  Master  and  Servant.  Principai.  ajtd 
Surety.    Tenements  Act. 

PORT  DUES.    See  Evidence. 

PRACTICE.  See  Affidavit.  Arbitration  and  Award,  5, 
6.  Attorney,  2—6.  Costs.  Demurrer,  2.  Judgment  as  in 
CASE  of  a  Nonsuit.    New  Trial.    Process.    Trial^  Writ  of. 

PRESCRIPTION.    See  Custom. 

PRINCIPAL  AND  SURETY.-^on^— C5w»c«i/«M»tt-.JPZ«M?- 
ing. — A  surety  is  not  of  necessity  entitled  to  receive,  without  inquiry, 
from  the  party  to  whom  he  is  ahout  to  bind  himself,  a  inll  disclosure 
of  all  the  circumstances  of  the  dealings  between  the  principal  and 
that  party.  If  he  requires  to  know  any  particular  matter  of  which 
the  party  about  to  receive  the  security  is  informed,  he  must  make  it 
the  subject  of  a  distinct  inquiry.  An  obligation  to  a  banker  by  a 
third  party  to  be  responsible  for  a  cash  credit  to  be  given  to  one  of 
the  bankers  customers  is  not  avoided  by  the  fact,  that,  immedtatdy 
after  the  execution  of  the  obligation,  the  cash  credit  is  employed  to 
pay  off  an  old  debt  due  to  the  banker.  If  the  surety  intends  to  rely 
upon  such  a  fact  for  his  defence  as  showing  that  there  was  a  previous 
agreement  between  the  banker  and  the  customer  to  deal  with  the 
credit  in  a  particular  manner,  to  which  he,  if  he  had  known  it,  should 
not  have  consented,  he  must  bring  such  a  defence  before  the  court  bv 
putting  it  on  the  record.  Hamilton  v.  Watson,  12  C.  &  F.  109, 
(affirming  decision  of  Court  of  Session,  Scotland,  5  Bell,  Mur.  Donald- 
son &  Young,  280.) 

PROCESS.— 1.  Capias  under  1^2  Vict.  c.  110,  s.  ^--Variance 
between  copy  and  writ. — Where  the  defendant  was  described  in  a 
writ  of  capias,  issued  under  the  1  &  2  Vict.  c.  110,  s.  3,  as  *'  Mort- 
lock,'*  ana  in  the  copy  seized  upon  him  as  "  Mortlake,"  the  court 
refused  to  disoharge  him  out  of  custody  on  the  ground  of  the  vari- 
ance.   Macdonaldv.  Mortlock,  2  D.  &  L.  963. 

2.  Capias  under  1^2  Vict.  c.  110,  s.  3,  and  writ  of  summons^ 
Irregularity. — ^Where  a  defendant  upon  being  arrested  in  1845  upon 
a  wnt  of  capias^  issued  under  the  1  &  2  Vict  c.  110,  s.  3,  was  senred 
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with  a  cop^  of  a  writ  of  summons  tested  in  1840,  and  directed  io  the 
defendant  m  another  county  than  that  in  which  the  arrest  took  place, 
and  also  with  a  copy  of  the  writ  of  capias,  which  was  without  date, 

and  directed  ''  To  the ^  greeting  i"  Ueld,  that  the  defendant  was 

entitled  to  he  discharged  out  of  custody,  and  that  he  need  not  make 
it  a  part  of  the  rule,  tnat  the  writs,  or  tne  copies  of  the  writs,  should 
be  set  aside.    Rennie  y.  Bruce,  2  D.  &  L.  94!d. 

3.  Dutringa>9 — Calls  at  place  of  business. — Where  the  calls  had 
been  made  at  the  defendant's  place  of  business,  but  it  did  not  appear 
that  the  defendant's  residence  was  unknown,  or  that  any  efforts  had 
been  made  to  discoyer  it,  the  court  refused  to  grant  a  writ  of  dis- 
tringas.   Anon.  2  D.  &  L.  1001. 

4.  Distringas — Form  ofaffidamt  on  motion  for. — Upon  a  motion 
for  a  distringas  it  is  not  enough  that  the  affidavit  negatives  the  ap- 
pearance of  the  defendant,  "  according  to  the  exigency  of  the  writ" 
of  summons.    M^Alpin  v.  Oreaory,  1  C.  B.  299. 

5.  Distringas— Form  of  affidavit -^Residence  of  defendant. — The 
affidavit  for  a  distringas  should  state  where  the  residence  of  the  de- 
fendant is  situated.     Croft  v.  JBrorvn,  2  D.  ^  L.  935. 

6.  Form  of  rule  to  set  aside  proceedings  for  irregularity. — It  is 
not  necessary  in  a  rule  nisi  to  set  aside  proceedings  for  irregularity 
to  specify  the  grounds  of  irregularity  on  which  the  party  relies. 
Bennie  y.  Bruce,  2  D.  &  L.  946. 

7.  Suminons  —  Description  of  defendant — Service. — A  writ  of 
summons  served  in  the  county  of  M.,  but  describing  the  defendant 
as  "  of  W.,  in  the  county  of  S.,  but  now  in  the  county  of  M.,''  is 
irregular.    Downes  y.  Oarbettf2  D.  &  L.  944. 

8.  Summxms — Variance  between  the  indorsement  and  the  body  of 
the  writ. — A  writ  of  summons  commanded  the  defendant  to  enter  an 
appearance  ''  at  the  suit  of  Henry  Walker  &  Co.,  may  cause  an  ap- 
pearance to  be  entered  for  you.  It  was  indorsed  **  the  plaintiff 
claims,"  &c. :  Held,  that  the  writ  was  regular,  as  the  court  could  not 
judicially  take  cognizance  that  '^  Walker  &;  Co."  was  not  the  name 
which  the  plaintiff  bore.     Walker  y.  Parkins,  2  D.  &  L.  982. 

9.  Time  for  moving  to  rescind  ajuda^s  order  setting  aside  a  writ 
qfswnmons. — Where  an  order  of  a  judge  to  set  aside  a  writ  of  sum- 
mons, served  on  the  4th  of  April,  was  made  a  rule  of  court  on  the 
15th  of  April,  the  first  day  of  term,  and  on  the  same  day  a  notice 
was  served  on  the  defendant's  attorney,  that  the  plaintiff  intended  to 
apply  to  the  court  to  rescind  the  judge's  order  as  soon  as  counsel 
could  be  heard ;  and,  accordingly^  a  rule  nisi  was  moyed  for  and 
obtained  on  the  23d :  Held,  that  the  application  was  sufficiently  in 
time.     jS.  C.  ib. 

And  see  Railway  Act,  2. 

PROHIBITION.— ProAtWiion  in  suit  for  slander.  When  a 
suit  is  instituted  in  the  spiritual  court  for  defamation,  and  the  defama- 
tory words  are  libelled  as  forming  one  article  of  charge,  and  the  sen- 
tence appears  on  the  face  of  it  to  haye  proceeded  upon  all  the  words 
oomplamed  of,  a  prohibition  will  go,  if  part  of  the  words  contain  im- 
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putationSy  for  wbieh  an  action  at  common  law  would  lie,  thongh  odier 
parts  contain  matter  which  is  properly  of  ecclesiastical  cognizance. 
If  there  be  a  rale,  that  in  cases  of  defamation  the  spiritual  courts 
have  concurrent  jurisdiction  with  the  temporal  where  a  spiritual  per- 
son is  aggrieved,  it  appHes  only  where  the  party  is  aitected  in  his 
ecclesiastical  character;  not,  therefore,  where  a  clereyman  is  defamed 
as  having  indecently  assaulted  a  woman  on  the  highway.  Evans  v. 
Orvyn,  5  Q.  B.  844. 

RAILWAY  ACT. — I.  Notice  of  action  under — Common  lam  Uor 
hility  of  company  cls  carriers — Negliaencef  how  proved. — ^The  Lon- 
don and  Brighton  Railway  Companv,  by  their  Act  (7  Will.  4  &  1  Vict. 
c.  cxix,)  were  empowered  to  make  the  railway,  which  all  persons  were 
to  have  liberty  of  using  with  carriages,  &c.  on  payment  to  the  company 
of  tolls  regulated  by  the  act.  The  company  were  also  empowered 
to  provide  locomotive  engines  on  the  railway,  and  charge  for  the  use  of 
them,  and  to  use  locomotive  engines  and  carriages  for  the  conveyance 
of  passengers,  goods,  &c.  and  to  charge  for  such  conveyance  in  addi- 
tion to  the  toll,  within  a  limited  amount.  It  was  enacted  that  no 
action  or  proceeding  should  be  prosecuted  against  any  person  or  cor- 
poration for  anything  done  or  omitted  to  be  done  in  pursuance  of  the 
act,  or  in  the  execution  of  the  powers  or  authorities  ^ven  by  it,  with- 
out twenty  days'  notice  in  writmg.  Declaration  a&;amst  the  company 
chained  that  they  were  owners  of  the  railway  and  of  carriages  used 
by  them  for  the  conveyance  of  passengers  along  it  for  reward ;  that 
they  being  owners  of  the  railway  and  carriages,  plaintiff,  at  their  re- 
quest, became  a  passenger  in  one  of  the  carriages  for  reward  to  them, 
and  they  receivea  him  as  such  passenger,  and  it  became  their  duty  to 
use  due  care  and  skill  in  conveying  him.  Breach:  that  they  did  not 
use  due  care  and  skill  in  conveying  him,  but  took  so  little  care  and 
so  negligently  and  unskilfully  conducted  themselves  in  carrying  him 
and  managing  the  carriage  in  which  he  was  a  passenger,  the  train  to 
which  it  was  attached,  and  the  engine  whereby  it  was  drawn  upon 
the  company's  railway,  that  the  carriage  was  thrown  off  the  rails,  and 
the  plaintiff  injured :  Held,  that  no  notice  of  action  was  necessary, 
the  company  being  sued  in  their  capacity  of  carriers,  and  not  for  anv- 
thing  done  or  omitted  under  the  special  authority  of  the  act;  althougli, 
for  tne  purpose  of  showing  that  the  accident  occurred  from  a  speed 
which  was  improper  under  the  circumstances,  evidence  was  given 
that  the  rails  were  defective  at  the  spot.  Per  Lord  Denman,  C.  J., 
at  nisi  prius.  The  plaintiff  proved  a  prim&  facie  case  of  negligence 
against  defendants,  oy  showing  that  when  the  accident  occurrea,  the 
train  and  railway  were  exclusively  under  their  management.  Car' 
pile  V.  London  and  Brighton  Railway  Company^  5  Q.  B.  7^. 

2.  Service  of  process  on  company.  An  act  incorporating  a  com- 
pany for  making  a  railway  from  Dublin  to  Drogheda  enacted  that  in 
case  of  any  summons  or  writ  upon  the  company,  personal  service 
thereof  upon  a  secretary  or  clerk  of  the  company,  or  leaving  the 
same  at  tne  office  of  the  company  or  of  a  secretary  or  clerk,  or  ddi- 
vering  the  same  to  some  inmate  at  such  office  of  the  company  or  at 
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tbe  usual  place  of  abode  of  such  secretary  or  clerk^  or  in  case  the 
same  respectively  should  not  be  found  or  known^  then  personal 
service  thereof  upon  anv  other  agent,  &c.,  or  on  any  director  of 
the  company,  ''  snould  be  deemed  good  service."  A  vrrit  of  sum- 
mons having  been  issued  out  of  this  coui*t  into  Middlesex  against  the 
company,  who  had  not  any  office  in  England  or  any  secretary  or 
clerk  to  represent  them  here,  was  served  upon  one  of  the  directors 
of  the  company  in  London:  Held,  that  such  service  was  null  and 
void ;  that  the  proper  service  was  upon  the  secretary  or  clerk  at  the 
office ;  but  that  the  parties  residing  m  England  were  not  amenable  to 
the  jurisdiction  of  this  court.  Evans  v.  The  Dublin  at^d  Drogheda 
Railway  Company,  14  M.  &  W.  142;  2  D.  &  L.  865. 

REGISTRATION  OF  YOTERS.— Occupation  of  part  of  a 
home, — ^The  claimant  occupied  three  rooms  on  the  first  floor  of  a 
house  in  which  the  landlora  resided;  he  had  a  key  to  the  outer  door; 
there  was  no  internal  communication  between  the  three  rooms,  each 
having  a  separate  door,  opening  upon  the  landing  place :  Held,  that 
he  was  not  entitled  to  be  registered.  Sage,  app.,  Perhins,  resp.,  8 
Scott,  N.  R.  983. 

REG.  GEN.    See  Satisfaction. 

RETROSPECTIVE  RATE.  See  Municipal  Corporations,  2. 

REVOCATION.    See  License. 

REWARD. — For  discovery  of  an  offender, — The  defendants,  by 
pablic  advertisement,  oflfered  a  reward  of  20/.  to  any  person  who 
would  ^ve  such  information  as  should  lead  to  the  apprehension  and 
conviction  of  the  party  or  parties  who  had  broken  into,  robbed  and 
set  fire  to  their  premises.  One  B.,  whom  the  plaintiff  had  taken 
into  custody  on  suspicion  of  being  concerned  in  the  offence,  offered 
to  make  certain  disclosures  if  furnished  with  something  to  eat  and 
drink.  The  plaintiff  communicated  this  offer  to  a  sub-inspector  of 
police,  who  took  B.  to  a  public  house  and  gave  him  refreshment, 
whereupon  B.  made  a  voluntary  confession,  which  resulted  in  his 
conviction  and  transportation  for  the  crime  in  question :  Held,  that 
the  plaintiff  was  entitled  to  the  reward.  Smith  v.  Moore,  1  C.  B. 
438. 

RIGHT  TO  BEGIN.    See  Life  Assurance. 

SALE,^  Of  goods — Fitness  for  specified  jourpose — New  trial^^ 
Alieged  misdirection. — In  April  and  Jul^,184o,  B.  purchased  of  A.  a 
certain  material  called  oropholithe,  of  which  A.  was  the  patentee.  The 
portion  purchased  in  April  was  described  in  the  invoice  as  '^roofinc,'' 
and  was  put  on  a  builaing  belonging  to  B.  by  A.'s  workmen ;  that 
supplied  in  July  was  described  as  "  material,"  and  was  put  on  by 
B/s  workmen.  There  had  been  a  previous  purchase  in  October, 
1842,  which  had  been  described  as  "  flooring,  and  was  so  applied, 
and  as  to  which  money  was  paid  into  court.  In  an  action  upon  a 
bill  of  exchange  given  by  B.  in  payment  of  the  above  gooos,  B. 
pleaded  that  he  accepted  the  bill  in  consideration  of  goods  called 
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oropholithey  which  A.  had  warranted  ''  fit  for  the  roofing  of  build- 
ings/' but  which  proved  to  be  useless.  At  the  trial,  B.  proved  that 
in  September,  1843,  his  agent  had  a  conversation  with  A.'s  agent 
about  roofing  certain  premises  he  was  building  with  the  patent  article, 
on  which  occasion  the  latter  gave  the  former  a  prospectus,  which  de- 
scribed it  as  fit  for  external  roofing.  The  judge  ruled  that  there  was 
no  evidence  to  be  left  for  the  jury  in  support  of  the  plea :  Held,  that 
the  direction  was  right,  inasmuch  as  there  was  no  evidence  to  show 
that  the  contract  for  the  goods  subsequently  supplied  was  made  with 
reference  to  the  treaty  ror  roofing  which  tooK  place  in  September, 
1843;  or  at  all  events,  nothing  to  show  that  the  **  material'^  sold  in 
July,  1843,  was  sold  for  roofing  rather  than  flooring ;  and  that  the 
plea  failing  as  to  part  failed  altogether.  Camac  v.  TVarrener,  1  C. 
B.356. 

And  see  Monet  had  and  received,  2. 

SATISFACTION.— JLcAnowfeA7wie»^  of  satisfaction  of  a  judg- 
ment— Fiat — Satitfaction  piece, — U  is  ordered  tnat  for  the  future  it 
shall  not  be  necessary  to  have  a  warrant  of  attorney  to  acknowledge 
satisfaction  of  a  judgment  or  a  judge's  fiat  thereon,  but  Uiat  it  shul 
be  requisite  onlv  to  produce  a  satisfaction  piece  similar  to  that  in  use 
in  the  Court  of  Queen's  Bench,  except  that  in  all  cases  such  satis- 
faction piece  shall  be  signed  by  the  plaintiff  or  plaintiffs  or  their 
personal  representatives,  and  such  signature  or  signatures  shall  be 
witnessed  by  a  practising  attorney  of  one  of  the  courts  at  Westmin- 
ster, expresslv  named  by  him  or  them,  and  attending  at  his  or  their 
request  to  infoim  him  or  them  of  the  dature  and  effect  of  such  satis- 
faction piece,  before  the  same  is  signed,  and  which  attorney  shall 
declare  nimself  in  the  attestation  thereto  to  be  the  attorney  for  the 
person  or  persons  so  signing  the  same  and  state  he  is  witness  as  such 
attorney ;  but  any  judge  at  chambers  shall  have  power  to  make  an 
order  dispensing  with  such  signature  of  the  plaintiff  or  plaintiffs  or 
their  personal  representatives  under  special  circumstances  as  he  may 
think  right;  and  that  in  cases  where  the  satisfaction  piece  is  signed 
by  the  personal  representative  of  a  deceased  plaintiff,  he  shall  prove 
his  representative  character  in  such  way  as  the  master  may  oirect 
Meg.  Gen.  E.  T.  7  Vict. ;  5  Q.  B.  832. 

SHAREHOLDER.    See  Banking  Company,  2. 

SHERIFF.    See  Misrepresentation. 

SHIP. — Right  of  charterer  to  unship  goods  before  the  sailing  of 
the  vessel. — A.  chartered  a  vessel  of  which  B.  was  master  and  part 
owner,  for  a  voyage  from  London  to  Sidney,  for  a  gross  sum  of 
1600Z.,  payable  two  months  afler  clearance  at  the  custom  house.  A. 
bought  goods  of  C,  to  be  shipped  on  A.'s  own  account  on  board  the 
vessel,  and  to  be  paid  for  before  the  vessel  left  the  port  of  London. 
The  goods  were  accordingly  shipped  by  C,  who  tooK.  from  the  mate 
receipts  as  for  goods  shipped  on  C.'s  account,  and  which  receipts 
were  still  kept  by  C.  Two  days  after  the  goods  were  shipped,  A. 
became  insolvent  and  unable  to  perform  his  contract  with  C,  and 
subsequently  agreed  with  C.  to  rescind  it,  and  signed  an  order  direct- 
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ioff  B.  to  deliver  the  goods  to  them.  The  ^oods  were  demanded  on 
behalf  of  C.  both  before  and  after  the  rescission  of  the  contract,  C. 
offering  at  the  same  time  to  pay  all  reasonable  charges  attending  such 
re-delivervy  and  every  lawful  claim  the  owners  mignt  have  upon  the 
goods.  B.  refused  to  deliver  the  goods  to  C.,  on  the  ground  that 
they  havine  been  shipped  for  the  voyage  stated  in  the  charter  party, 
it  was  the  auty  of  B.  to  convey  them  to  their  destination:  Held,  that 
assuming  that  the  property  in  the  goods  passed  to  A.  by  the  ship- 
ment, yet  as  A.  had  neither  become  bankrupt  nor  taken  the  benefit 
of  the  Insolvent  Act,  but  contined  sui  juris  up  to  the  time  of  making 
the  agreement  to  rescind  <he  contract,  by  the  operation  of  that  agree- 
ment and  the  delivery  order  given  by  A.,  the  property  in  the  goods 
re-vested  in  C,  either  in  his  original  right  as  vendor,  or  as  a  new 
rij^ht  derived  from  the  assignment  of  the  vendee,  and  that  the  refusal 
of  B.  upon  the  ground  stated  by  him,  to  re-deliver  the  goods  after 
the  demand  by  C.,  the  contract  with  A.  being  rescinded,  and  the 
offer  then  made  of  the  payment  of  the  reasonable  charges  and  all 
lawful  claims,  was  a  wrongful  conversion,  there  being  nothing  in  the 
terms  of  the  charter  party  that  could  restrain  the  charteree  from 
dealing  with  the  cargo  as  he-  thought  proper,  or  prevent  him  from 
taking  out  the  cargo  before  the  saiHng  of  the  vessel,  or  to  entitle  the 
master  to  insist  on  carrying  it  to  its  destination.  Queers,  whether  or 
not  C.  derived  a  new  right  from  retaining  the  mate*s  receipt  and  the 
demand  made  by  them  before  the  rescission  of  the  contract.  Thomp- 
son  V.  Small,  1  C.  B.  328. 

SLANDER.    See  Prohibition. 

STAMP. — Suilding  lease  for  99  years, — Where  a  piece  of  land 
was  demised  for  99  years  at  an  annual  rent  of  8Z.,  and  tne  lease  con- 
tained a  covenant  that  the  lessee  should,  within  a  year  from  the 
granting  of  the  lease,  build  a  dwelling  house  on  the  land  and  expend 
the  sum  of  150Z.  at  the  least  upon  it :  Held,  that  a  stamp  of  1/.  was 
sufficient.     NichoUs  v.  Cross,  14  M.  &  W.  42. 

STOPPAGE  IN  TRANSITU.   See  Vendor  and  Purchaser. 

SUBLESSEES.    See  Monet  had  and  received,  1. 

SUMMONS.    See  Process,  7,  8,  9. 

SUNDAY.    See  Canal  Act.    Demurrer,  2. 

TAXATION.    See  Attorney,  2, 3.    Costs,  3,  4 

TENANCY  FROM  YEAR  T^O  YEAR.  See  Landlord  and 
Tenant,  9, 10, 11. 

TENEMENTS  ACT.  — Pleading  justification  by  constaJble 
under  Small  T&nements  Act,  1  Jr  2  Vict.  c.  74.— Trespass  for  break- 
ing and  entering  the  plain ti£P*s  dwelling  house,  and  removing  his 
goods.  Plea,  that  after  the  passing  of  the  1  &  2  Vict.  c.  74,  C.  one 
of  the  defendants,  as  agent  of  M.,  made  his  complaint  in  writing 
hefore  justices  of  the  peace  acting  for  the  hundred  of  R.,  being  the 
district  wherein  the  said  dwelling  nouse,  &c.  therein  after  mentioned 
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were  situate,  and  then  in  petty  sessions  assembled^  &c.  and  thereby 
said  that  M.  let  to  the  plaintiff  a  tenement  consisting  of,  &c.y  being 
the  said  dwelling  house,  &;c.  situate,  &c.  for  a  term  of  one  year,  and 
so  from  year  to  year  under  the  rent  of  4^.,  and  that  the  tenancy  was 
determined  by  notice  to  quit  given  by  C.  on  behalf  of  M.,  the  owner 
of  the  said  tenement,  on  &c.,  and  that  on  kja,  C,  as  agent  and  on 
behalf  of  M.,  served  on  the  plaintiff  a  notice  in  writing  of  his  inten- 
tion to  apply  to  recover  possession  of  the  said  tenement.  The  plea 
then  set  out  the  notice,  wnich  was  according  to  the  form  given  in  the 
schedule  of  the  act,  and  allejged  that  complaint  havine  been  so  made, 
and  proof  riven  to  the  justices  of  the  holding  and  detention  of  the 
tenancy  with  the  time  and  manner  thereof,  tney,  the  said  act,  &;c., 
being  two  justices  actin?  for  the  district  in  which  the  said  tenement 
was  situate,  duly  issued  tlieir  warrant,  directed  to  the  defendants  and 
all  other  constables  and  peace  officers,  acting  for  the  several  pa- 
rishes within  the  hundred  of  R.  reciting,  &c.  and  thereby  authorised 
and  commanded  the  defendants  and  other  constables  and  peace 
officers,  or  anj  of  them,  to  enter  on  the  said  tenement  and  deliver 
possession  thereof  to  C.  as  such  a^ent.  The  plea  then  justified  the 
breaking  and  entering  the  premises,  and  removing  the  goods  by 
virtue  of  the  warrant:  Held,  on  demurrer,  that  the  plea  was  bad  for 
want  of  a  distinct  averment  that  any  of  the  defendants  was  a  con- 
stable or  peace  officer  of  the  district  within  which  the  premises  were 
situate.    Jones  v.  Chapman,  14  M.  &  W.124;  2  D.  &  L.  907. 

TITHES. — Modus-- Horn  pleaded  and  proved. — A  claim  of 
modus  decimandi  from  time  immemorial  may  be  pleaded,  notwith- 
standing the  Stat.  2  &  3  Will.  4,  c.  100,  and  may  be^roved  by  the 
same  evidence  as  would  have  been  sufficient  before  die  statute ;  but 
such  claim  will  be  liable  to  be  defeated  by  showing  payment  of  tithes 
in  kind  at  any  time  within  legal  memory.  Stamford,  Earl  of,  v. 
Dunbar  J 13  M.  &  W.  822. 

TRESPASS.  See  Bankrupt  and  Insolvent,  2, 3.  Chuboh* 
WARDEN.    Pleading,  4 

TROVER.    See  Landlord  and  Tenant,  6.   Pleading,  2. 

TRIAL,  WRIT  OV.^Amendment  of  practioe-'In  what  cam. 
— A  writ  of  trial  cannot  issue  under  3  &  4  Will.  4,  c.  42,  s.  17,  where 
the  sum  indorsed  on  the  writ  exceeds  20/.,  although  a  sum  less  than 
20/.  is  claimed  by  the  particulars ;  and  the  court  will  not  amend  the 
writ,  by  reducing  the  sum  indorsed  to  the  amount  mentioned  in  the 
particulars,  but  will  set  aside  the  writ.  Ooslin  v.  Cotterellj  14  M. 
&W.71J  2D.  &L.893. 

TRUST  jyEED." Construction  of— Ultimate  surplus^Monmf 
had  and  received. — D.  was  appointed  by  deed  by  the  plaintiff  the 
mortgagor  of  an  estate,  and  P.  the  mortgagee,  to  receive  the  rents  of 
the  estate,  and  by  the  terms  of  the  deea  he  was,  after  allowing  for 
taxes  and  repairs,  to  hold  all  the  remaining  rents  in  trust  for  the 
purposes  therein  specified,  viz.  1st,  to  pay  taxes ;  2ndly,  the  costs  of 
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collection;  Srdly,  a  commission;  4thlv,  premiums  on  a  policy  of 
insurance ;  and  lastly,  to  apply  the  surplus  in  or  towards  satisfaction, 
on  the  6th!^ January  and  6tn  July  in  each  year,  of  the  accruing  inte- 
rest on  the  principal  money  secured,  and  to  pay  tlie  ultimate  surplus, 
if  any,  to  the  plaintiff,  with  a  proviso  that  if  on  the  6th  January  or 
6th  July  he  should  have  rents  and  profits  in  hand,  it  should  be  lawful 
for  him  to  retain  the  whole  or  part  for  the  purpose  of  paying  the 
premium  in  that  year  on  the  policy  of  insurance.  D.  did  not  execute 
the  deed :  —Held,  that  D.  was  not  bound  by  the  terms  of  the  deed  to 
pay  the  surplus  existing  on  each  6th  January  and  6th  July  to  the 
plaintiff,  and  therefore  that,  although  he  had  a  balance  in  his  hands 
on  either  of  those  days  afler  payment  of  the  half-yearly  interest,  he 
was  not  liable  (the  trust  still  continuing)  to  be  sued  by  the  plaintiff 
for  money  had  and  received.    Bartktt  v.  Dimond^  14  M.  &  W.  49. 

UNDERTAKING.    See  Attorney,  4,  6,  6. 

USE  AND  OCCUPATION.  See  Landlord  and  Tenant,  5. 

VARIANCE.    See  Guarantee.    Process,  2. 

VENDOR  AND  PURCHASER.— Xt^zZ>t%  of  wharfitiger-^ 
Stoppage  in  transitu, — Goods  were  forwarded  in  bales  by  sfiip  to 
Lonaon,  deliverable  to  B.  &  Co.,  or  their  assigns,  who  were  factors, 
for  sale,  and  were  landed  at  defendants'  wharf.  B.  &  Co.  gave  the 
defendants  orders  to  weigh  and  deliver  the  goods  to  M.,  who  had 
contracted  with  B.  &  Co.  for  the  purchase  of  them.  They  were 
accordingly  weighed,  and  an  account  of  weights  sent  to  B.  &  Co., 
who  ma&  out  invoices  to  M.  accordingly.  M.  resold  several  bales 
of  the  goods,  which  were  delivered  by  the  defendants  upon  his  order 
to  his  vendees ;  the  rest  remained  on  the  defendants  wharf  until 
they  were  stopped  by  B.  &  Co.  as  unpaid  vendors  j  they  were  never 
transferred  in  the  defendants'  books  from  the  names  of  B.  &  Co.  to 
that  of  M.,  nor  was  any  warehouse  rent  paid  by  him :  Held,  first, 
that  upon  these  facts  the  defendants  never  stood  in  the  relation  of 
wharfingers  to  M.,  so  as  to  be  liable  to  an  action  on  the  case  by  him 
for  the  non-delivery  of  the  goods  to  his  order.  Secondly,  under  these 
circumstances  B.  &  Co.'s  right  of  stoppage  in  transitu  was  not  deter- 
mined by  the  part  delivery  to  M.'s  vendees.  Farmer  v.  Scovell,  14 
M.  k  W.  28. 

WARRANT  OF  ATTORNEY.- Successive  executions  on.— 
The  defeazancc  of  a  warrant  of  attorney  contained  an  aCTcement  that 
no  execution  or  executions  should  be  issued  upon  the  judgment  en- 
tered up  thereon,  until  default  in  the  payment  of  an  annuity ;  but 
that  in  case  of  default,  it  should  be  lawful  for  the  grantee,  his  exe- 
cutors, &c.  to  sue  out  execution  or  executions  thereon— not  saying 
"  from  time  to  time."  The  defeazance  also  contained  a  proviso  for 
entering  satisfaction  afler  the  decease  of  the  grantor,  and  full  payment 
of  the  annuity  up  to  the  day  of  his  decease :  Held,  that  the  grantee 
was  not  restrained  by  his  defeazance  from  issuing  successive  execu- 
tions for  arrears,     duthbert  v.  Dobbin,  1  C.  B.  278. 

VOL.  lY.   NO.  VI.  D 
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WHARFINGER.    See  yENi>OB  akd  Purghassb. 

WILL.    See  Dsvibb. 

WRIT  OF  CAPIAS.    Sec  Process,  1, 2. 

WRIT  CF  DISTRINGAS.    See  Process,  3,  4, 5. 

WRIT  OF   RIGHT,— Procew  far  bringing  the  hnighU  inio 
"  '     '    "'      '     '         '^ itorsforthe 


court. — Appearance  of  the  knights  to  choose  the  rec 
trial  of  a  writ  of  right    Davies  y.  Lowndes,  I  C  B 

WRIT  OF  SUMMONS.    See  Process,  7, 8, 9. 

WRIT  OF  TRIAL.    See  Trial,  Writ  of. 
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ASSISTANT  OVERSEER.    See  Removal,  1, 2. 

CERTIORARI.— 1.  Applicationfor,  within  what  tune  to  be  tmade 
—Order  of  quarter  eessioni. — The  six  months  within  which  a  oe^ 
liorari  must  he  obtained,  ran  from  the  date  when  the  quarter  ses- 
sions adjudicate  on  the  appeaL  and  not  from  the  date  of  the  oiigissl 
order  of  justices.    Meg,  y.  morrice,  2  D.  &  L.  952. 

2.  Bute  for,  when  absolute  in  the  first  instance — Indsctment.-^k 
rule  for  a  certiorari  to  remoye  an  indictment  from  the  sessions  into 
this  court,  on  the  g^round  that  grave  questions  of  kw  are  \jkdtf  to 
arise  and  that  a  view  is  necessarj,  which  cannot  be  had  at  the 
sessions,  is  not  necessarily  a  rule  absolute  in  the  first  instance,  but  it 
rests  in  the  discretion  of  the  court  so  to  grant  it  Reg.  t.  Bhrd^ 
2D.&L.999. 

3.  Second  writ  issued  on  faihire  of  first. — ^Where  a  rule  for  a  cer- 
tiorari to  bring  np  an  order  of  quarter  sessions,  confirming  on 
appeal  an  order  of  justices  under  the  highway  acts,  '<  with  all  thinffi 
touching  the  same,''  had  been  obtained,  ana  a  return  made  whidi 
did  not  mclude  the  order  of  justices,  the  court  made  absolute  a  rule 
for  a  certiorari  to  remove  the  order  of  justices,  although  obtained 
pending  the  former  rule.    Reg,  y.  Morrice,  2  D.  &  L.  9^. 
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4.  Variance  between  writ  and  return. — A  oertiorari  issued  to  hnns 
up  all  orders  made  between  the  inhabitants  of  the  parish  of  M.  and 
those  of  the  parish  of  O.  An  order  of  sessions  was  retumed,  made 
on  appeal  by  the  churchwardens  and  overseers  of  M.  against  an 
order  of  removal  from  O.  to  M. :  Held,  no  variance.  Beg.  v.  The 
Inhabitants  of  8t.  Olave%  Southwarh,  5  Q.  B.  912. 

CHARGEABILITY.    See  Removal,  1, 2, 
COSTS.    See  HioHWAY,  1. 

EXAMINATIONS.— 1.  Heading  of. —The  first  examination  pur- 
ported by  the  heading  to  be  taken  by  the  justices  touching  the  settle- 
ment of  Y.  M.,  the  htisband ;  other  material  ones  purported  to  be 
taken ''  at  the  time,  place,  and  in  manner  aforesaid ;  but  one  of 
these  related  entirely  to  the  wife's  maiden  settlement,  and  the  order 
removed  her  and  her  children,  and  not  the  husband :  Held,  that  the 
examinations  were  not  on  that  account  objectionable  on  appeal 
against  the  order.     Reg.  v.  The  Inhabitants  of  Leeds^  5  Q.  B.  916. 

2.  Statement  of  inquiry  as  to  settlement.-- Stat.  59  G^.3,  c.  12, 
«.33.--The  exammation  stated,  that  the  husband  and  a  parish  ofiicer 
had  diligently  inquired  in  all  likely  places  for  the  husband^s  setde- 
ment,  but  had  not  found  any,  and  believed  he  had  none :  Held,  that 
the  search  was  sufficiently  stated,  and  that  the  examinations  were  not 
defective  for  omitting  to  state  with  more  certainty  that  the  husband 
had  not  a  settlement  in  Scotland,  Ireland,  the  Isle  of  Man,  &c.,  to 
which  he  and  his  family  might  have  been  removed  under  statute 
59  G.  3,  c.  12,  s.8a  Reg.  v.  The  Inhabitants  of  Leeds,  5  Q.  B.  916. 

And  see  Rbmoyal,  3.    Settlement,  1. 

HIGHWAY.— 1.  Stat.  5  ^  6  TT.  4,  c.  50,  *.  95-- Judge^s  order  for 
payment  of  costs  (f  prosecution  out  of  highway  rate. — Where  justices 
Jiave  directed  an  maictment  against  a  parish  under  stat.  5& 6 W.4, 
c*  50,  8. 95,  for  non-repair  of  a  highway,  and  the  judge  of  assize 
directs  payment  of  the  costs  out  ofthe  parish  highway  rate,  he  most 
ascertain  the  amount  of  costs,  and  order  payment  ofthe  sum  so 
ascertained.  Where  the  judge's  order  is  only  to  pay  the  costs  gene- 
rally, this  court  cannot  enforce  such  an  order  by  mandamus.  Whe- 
ther the  amount  can  be  ascertained  after  the  commission  of  the  judge 
of  assize  has  expired,  qmere.    Reg.  v.  Clark,  5  Q.  B.  887. 

2.  Stai.  4^5  Vict,  c.59,  s.  I— Order  of  justices  at  special  ses- 
sions.— ^The  powers  conferred  by  the  4  &  6  Vict.  c.  59,  s.  i,  on  "  the 
justices  at  any  special  sessions  for  the  highways  holden  after  the 
passing  of  this  act,''  apply  only  to  a  special  sessions  holden  under 
lbe5t6W.4,c.50,s.45.    Reg.y.  Morice,2B.kL.952.      . 

8.  Same.— An  order  of  justices  at  special  sessions,  under  the  4  &  5 
Vict  c.  59, 8. 1,  must  show  on  the  face  of  it,  that  the  road  in  respect 
of  which  they  jvoceed  to  adjudicate  is  within  the  division  for  wb^h 
the  special  sessions  are  held ;  but  it  need  not  show  in  what  propor- 
tioo  of  the  rate  the  sum  to  be  paid  stands,  nor  out  of  which  of  the 
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three  rates  permitted  by  the  5  &  6  W.  4,  c.  50,  the  aam  is  to  be 
taken.     S.  C.  ib. 

HIRING  AND  SERVICE.    See  Settlement,  1. 

HUSBAND  AND  WIFE.    See  Removal,  3. 

I^BICTMEH^T.—Quashing—Btatement  of  place  where  offence 
committed.--The  court  refused  to  quash  an  luaictment  for  couspi- 
racy,  which  had  been  removed  into  this  court,  on  the  ground  that 
the  offence  was  alleged  to  have  been  committed  ^'  at  Gray's  Inn,  m 
the  county  of  Middlesex."    Rm,  v.  Oompet^Zy  2  D.  &  L.  1001. 

And  see  Certiorari,  2.    HIqhwat,  1. 

JUDGE  OF  ASSIZE.    See  Highway,  1. 

MANDAMUS.  --Protection  of  magistrates  under  mandamus  by 
Stat  6^7  Vict,  c.7,  «.3.~On  motion  for  a  mandamus  to  justices 
the  court,  if  they  doubt  whether  the  writ  should  or  should  not  be 
granted,  will  not  direct  it  to  issue  merely  in  order  that  the  justices 
may  make  a  return,  and  be  protected  by  stat.  6  &  7  Vict.  c.  a7,  s.  8^ 
if  a  peremptory  mandamus  snould  issue  and  be  obeyed.  And  where 
a  mandamus  is  directed  to  justices,  they  ou^ht  not  to  make  a  retara, 
instead  of  obeying  the  writ,  merely  to  gam  the  protection  of  the 
statute.     B^.  v  Ilarl  of  Dartmouth,  5  Q-  B.  878. 

And  see  Highway,  I. 

ORDER.  See  Highway,  1,  2,  3.  Rekoyal,  1,  2, 3.  Settlb- 
MENT,  1, 2. 

PAYMENT  OF  RATES.    See  Settlement,  2. 

POOR.  See  Certiorari,  4.  'Examinations,  1, 2.  Rbmoyal, 
1,  2,  3.    Settlement,  1, 2. 

PRACTICE.    See  Certiorari,  1, 2,  3. 

REMOVAL. — ^1.  Complaint  of  chargeabUity  by  assistant  overseer. 
— If  the  complaint  on  which  paupers  are  removed  purports  to  be  "the 
information  and  complaint  of  R.  R.  assistant  overseer,"  without  any 
further  statement  as  to  the  complainant,  and  copies  of  the  order 
of  removal  and  examinations  are  transmitted  by  the  removing 
parish,  according  to  stat.  4  &  5  W.  4,  c.  76,  s.  79,  queBre,  whether 
the  sessions,  on  appeal,  may  at  once  treat  the  complaint  as  made 
without  authority,  and  on  that  ground  ^uash  the  order  of  removal, 
or  whether  they  must  receive  evidence,  if  tendered,  to  show  that  the 
assistant  overseer  was  in  fact  authorized  to  lay  the  complaint.  Reg. 
v.  The  Inhabitants  of  Catterel^  6  Q.  B.  901. 

2.  Same, — If  the  complaint  on  which  paupers  are  removed  pu^ 
ports  to  be  ''  the  information  and  complaint  of  D.,  general  assistant 
overseer  of  the  poor  of  the  Preston  Union,"  of  which  the  removing 
township  is  part,  without  anv  further  statement  as  to  the  com- 
plainant, and  copies  of  the  order  of  removal  and  examinations  are 
transmitted  by  tne  removing  parish,  according  to  stat  4  &  6  W.  4, 
c.  76,  s.  79,  qu<Bi'e,  whether,  on  appeal,  it  be  ground  of  objection 
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that  the  complaint  was  made  by  a  person  not  appearingon  the  face 
of  the  document  to  have  any  authority.  Semhley  per  I^attesan,  J., 
that  if  the  sessions,  on  hearing  evidence,  have  confirmed  the  oi^er, 
this  court  may  presume  that  an  authority  in  fact  was  proved.  Meg, 
V.  The  InhaMtants  of  Leeds  (Preston  v.  Leeds),  5  Q.B.  907. 

3.  Of  wife  Jrom  nusband--  Consent. — Assuming  that  a  wife  may 
be  i*emoved  to  her  maiden  settlement  without  her  husband,  by  con- 
sent of  both,  such  consent  is  not  to  be  inferred  from  examinations  of 
the  husband  and  wife  taken  at  the  same  time  before  the  removing 
justices,  in  which  the  husband  states  his  consent  and  the  wife  says 
nothing  on  the  subject.  Meg,  v.  The  Inhabitants  of  Leeds,  5  Q.  B. 
916. 

SETTLEMENT.—!.  Hiring  and  service— Statement  of  hiring 
in  examinations. — The  examinations  on  which  an  order  of  removal 
was  made,  stated  that  the  pauper  came  to  live  with  B.  as  a  farm 
servant,  that  he  was  not  engagea  for  any  particular  time,  but  that  B. 
found  him  board,  washing, loagine>  and  clothes  for  so  long  a  time  as 
he  stayed ;  that  pauper  continuea  in  B.'s  service  in  that  manner, 
.without  leaving,  tor  three  years,  during  all  which  time  he  lived  and 
slept  on  the  farm ;  that  there  never  was  any  other  agreement  come 
to,  but  B.  found  pauper  in  board,  washing,  clothing,  and  lodging 
during  the  said  service :  Held,  that  the  examinations  did  not  snow 
any  hiring,  and  were  therefore  insufficient.  Meg.  v.  The  Inhabit- 
ants  of  Catteral,  5  Q.  B.  901. 

2.  jPayment  of  Mates — Defective  grounds  of  appeal,-^ A.  state- 
ment in  grounds  of  appeal,  that  the  pauper  became  tenant  of  a 
house,  &c.,  occupied  it  tor  seven  montns,  and  paid  the  parochial 
rates  or  taxes  in  respect  of  such  house,  does  not  show  a  settlement 
by  being  charged  with  and  paying  public  taxes,  &c.,  within  stat. 
3  &  4  W.  &  ]rf.  c.  11.  s.  6.  Meg.  v.  The  Inhabitants  of  St.  Olave's, 
Southwark,  5  Q.  B.  912. 

SPECIAL  SESSIONS.    See  Highways,  2, 3. 

VARIANCE.    See  Certiorari,  4. 
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PRIVY  COUNCIL. 


CoDtaiaing  Chm  in  4  Moore,  ptft  1. 


APPEAL-    See  Contempt,  1.    Practice,  8,  4 

BAPTISM.— Zav  ^ap^tm— JBurtai— 68  Canon  of  1603~2«- 
Inics  of  1603  and  1661  held  cumulative.'-A  child  baptised  with  w«ter 
in  the  name  of  the  Trinity  by  a  lajrman  ^a  Weslevan  Methodist),  not 
authorised  to  administer  the  rite  of  baptism :  Held,  not  to  be  nnbap- 
tised,  within  the  meaning  of  the  rubric  for  the  burial  of  the  dead  m 
the  common  Prayer  Book,  as  incorporated  into  the  Uniformity  Act, 
13  &  14  Car.  2,  c.  4.  A  clergyman  of  Ae  Church  of  England 
having  refused  to  perform  the  office  of  interment  after  due  notice  of 
the  death  of  a  parishioner  so  baptised,  suspended  from  the  ministry 
for  three  months,  under  the  eSth  Canon  of  1608  (2  Curt  892) ;  con- 
struction of  the  rubrics  of  the  Common  Prayer  Books  cft  the  years 
1608  and  1661,  held  to  be  cumulatiye,  and  not  substitutionary  of 
the  rubric  in  force  anterior  to  1603,  and  not  to  affect  the  validity  of 
lay  baptism.    Eteott  v.  Masting  104. 

BILLS  OF  EXCHANGE.    See  Vendor  and  Purcelaseb. 

BOTTOMRY  BOND.    See  Ship. 

BURIAL.    See  Baptism. 

COLLATERAL  SECURITY.    See  Principal  and  Surett. 

COLLISION.    See  Pilot  Act. 

COLONIAL  ASSEMBLY.-- Crea^foit  of  Prerogatwo  of  the 
Cronm. — Semble^  the  orown,  by  its  prerogative,  can  create  a  lens- 
lative  assembly  in  a  settled  oolonj,  suborainate  to  parliament,  but 
with  sufficient  power  within  the  hmits  of  the  colony  for  the  govern- 
ment of  its  inhabitants;  but  qtuere,  whether  it  can  bestow  upon  it  an 
authority,  viz.  that  of  committing  for  contempt,  not  incidental  to  it 
by  law.    Kielley  v.  Carsonj  63. 

CONTEMPT.—l.  Apoeal— Practice.— A  party  in  contempt  for 
not  obeyinga  monition,  wnose  contempt  has  been  signified  unc^r  58 
Geo.  3,  c.  127,  and  a  writ  de  contumace  capiendo  extracted  against  him, 
is  not  precluded  from  appealing  from  the  principal  sentence,  though 
pronounced  in  poenam :  protest  a^inst  permission  to  appeal  ua&r 
such  circumstances  overnded.  Marrisonr.  Harrieon^W;  affirm- 
ing decision,  3  Curt.  1. 

2.  Imprisonment  by  Court  below — Privy  Council,  jurisdiction  of 
— This  court  has  no  jurisdiction  to  direct  tne  release  of  a  party  im- 
prisoned for  a  contempt  of  the  court  below  pending  an  appeal  respect- 
ing the  merits  of  the  suit.    Hughes  v.  Sorrel^  41. 
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8.  Power  to  commit  for  contempt — House  of  Assembly y  Nsm^ 
foundlandL-^The  House  of  Assembly  of  the  Island  of  Newfoundland 
does  not  possess,  as  a  legal  incident,  the  power  of  arrest,  with  a  view 
of  adjudication  on  a  contempt  committed  out  of  the  house,  but  only- 
such  powers  as  are  reasonably  necessary  for  the  proper  exercise  of  ita 
functions  and  duties  as  a  local  legislature.     KieUey  y.  Carson^  63. 

4.  Power  to  commit  for  contempt — House  of  Commons. — Semble, 
the  House  of  Commons  possess  this  power  only  by  virtue  of  ancient 
usage   and  prescription,   the  lex  et  constietudo  parliamenti.    The 

5rinciples  ot  Beaumont  v.  Barrett  (1  Moore's  P.  C.  Cases,  69)  and 
^urdett  v.  Abbott  (14  East  187)  examined.     S.  C.  ib. 

CROWN.    See  Colonial  Assembly. 

CROWN  REVENUE.- JBoyaZ  Court  of  Jersey— Cost  of  al- 
terations in  court-house. — The  Royal  Court  of  Jersey  nave  no  power 
to  order  charges  for  alterations  made  in  the  court-house,  directed  at 
their  instance  to  be  defraved  out  of  the  crown  revenues  of  the  island. 
Jud^ent  of  the  court  of  Jersev,  declaring  the  Attorney  General  and 
receivers  of  the  island  liable  for  such  charges,  reversed  on  appeal, 
with  costs.    Jersey  Att.  Oen.  v.  Capelain,  W. 

DAMAGES.    See  Vendor  and  Purohaser. 

DEFINITIVE  SENTENCE.    See  Practice. 

EVIDENCE.    See  Practice,  1, 2. 

EXCOMMUNICATION.    See  Witness. 

FEES.    See  Gibraltar. 

FOREIGN  LAW.-- Onus  probandi— HowproveiL—It  reliwace 
19  placed  upon  a  difference  between  the  law  of  England  and  a  foreign 
state,  the  party  relying  upon  the  difference  is  bound  by  witnesses  or 
aathorities  to  prove  such  fact.    Smith  v.  Oould,21. 

GIBRALTAR.— Ftcar  of  the  Roman  Catholic  Church  at  Oib- 
raltar  liable  to  account  for  fees. — The  vicar  general  of  the  Roman 
Catholic  church  at  Gibraltar  is  liable  to  account  for  the  fees  received 
by  him  fi>r  administering  the  offices  of  the  church,  such  fees  being  by 
custom  regulated  and  subject  to  the  control  of  the  assembly  of  elders 
or  jimta,  of  which  he  is  tne  head,  and  disposed  of  by  them  for  the 
eeneral  purposes  of  the  church.  Decree,  granting  injunction  a^inst 
the  receipt  of  such  fees  by  the  vicar  general,  and  curecting  hun  to 
replace  in  certain  parts  of  the  churcn  the  tariff  or  table  thereof, 
Taried  by  dissolving  the  injunction  and  decreeing  him  only  to  account 
as  receiver  for  all  sums  paid  to  him  on  account  of  the  same.  Hughes 
T.  Porralj  41. 

HOUSE  OF  COMMONS.    See  Contempt,  4 

IMPRISONMENT.    See  Contempt,  2. 

JERSEY.    See  Crown  Revenue. 

JURISDICTION.    See  Crown  Revenue. 

NEWFOUNDLAND.  See  Colonial  Assbmblt.  Cont»mpt,3. 
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NULLITY   OF    MARRIAGE.  —  Jimpolefil«e  eau9A.  —  l(»ih 

canon, — Sentence  of  nullity  of  marriage,  caos^  impotentis,  pro- 
noanced  on  confession  of  nonconsummation  and  refusal  to  undergo 
inspection.  Harrison  t.  Harrison,  96;  affirming  decinon^  3  Curt 
16. 

TATEWT.— Extension  of  term  refused. — Extension  of  the  term 
of  letters  patent  refused,  although  the  profits  derived  from  the  patent 
article  were  less  than  the  expenditure  incurred  upon  the  patent,  the 
utility  of  the  invention  being  small.  The  fact  of  an  invention,  when 
known,  not  getting  into  general  use,  is  a  presumption  against  its 
utility.     In  re  Limister's  patent,  164. 

PILOT  ACT.— Stat.  6  Geo.  4,  c.  125,  construction  of— Collision 
occasioned  by  carelessness  ofnuuter  and  crew^  having  a  licensed  pilot 
on  board— Civil  liability  of  owner. —The  6  Geo.  4,  c.  125,  s.  55,  does 
not  exempt  the  owners  and  masters  of  vessels  having  a  licensed  pilot 
on  board  from  liability  in  respect  of  damages  done  by  their  vessel, 
unless  the  damage  was  solely  caused  bv  the  neglect,  default,  incom- 
petency or  incapacity  of  the  pilot.  Wnere,  therefore,  it  was  proved 
that  the  accident  happened  through  the  carelessness  of  the  master 
and  crew  as  well  as  the  pilot,  in  not  keeping  a  good  look  out,  the 
Judicial  Committee  of  the  Privy  Council  neld,  affirming  the  sentence 
of  the  Admiralty  Court  (1  Wm.  Rob.  131),  that  the  civil  liability  of 
the  owner  in  respect  of  damages  continued.  Stuart  v.  Isemonger 
(The  Diana),  11. 

PRACTICE.— 1.  Admission  of  evidence  not  forming  part  of 
record. — Evidence  not  adduced  in  the  court  below  or  fomung  part 
of  the  transcript  admitted  on  motion,  to  be  used  at  the  hearing  or  the 
appeal,  subject  to  all  just  exceptions.     Hughes  v.  Porral,  41. 

2.  Admission  of  evidence  not  in  the  court  below. — A  medical  cer- 
tificate of  the  competency  of  the  partv,  in  a  suit  impotentise  caus4,  not 
in  evidence  in  the  court  below,  refused  to  be  admitted  on  appeal. 
Harrison  v.  Harrison,  96. 

3.  Appeal — Definitive  sentence. — An  interlocutory  order,  referring 
matters  of  account  to  the  sworn  accountant  of  the  Court  of  Civu 
Justice  in  Berbice  with  instructions  thereon,  is  not  such  a  definitive 
sentence  as  by  the  rules  of  the  civil  law  requires  a  specific  appeal, 
but  may  be  Questioned  on  a  general  appeal  from  the  final  sentence  of 
the  court.     Cameron  v.  Fraser,  1. 

4.  Appeal — Leave  given  to  appeal  in  suit  under  200/.  —  Leave 
ffiven  to  appeal,  though  the  subject  matter  of  the  suit  was  below  200/., 
the  sura  required  by  the  Order  in  Council  of  13th  May,  1823,  and 
the  appeal  refused  by  the  royal  court.  Jersey,  Attorney  OeneriU  of, 
V.  CapeJain,  37. 

5.  Ex  parte  petition —Judgment  of  pr€B  et  concurrentuB. -^In 
ranking  creditors  under  an  execution  sale,  the  Court  of  British 
Guiana  Jeelared  by  definitive  sentences  the  petitioner's  constituents' 
claim  preferential.  Appeals  were  interposed  from  these 'sentences. 
Pending  the  appeals^  the  petitioner  filed  a  petition  in  British  Ouiaua, 
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praying  the  court  to  proceed  to  jadffment  of  prse  et  concurrently,  and 
to  award  the  monies  to  be  paid  to  nim^  sab  cautione  de  restitaendo : 
this  the  conrt  refused.  Tne  petitioner  then  applied  ex  parte  to  her 
Majesty  in  council,  to  reverse  the  order  of  refusal  and  for  an  order 
upon  the  judges  in  British  Guiana,  directing  them  to  entertain  the 
petitioner's  application  :  Held  by  the  Judicial  Committee  that  an  ex 
parte  petition  under  such  circumstances  could  not  be  entertained. 
ButUj  in  re^  92. 

6.  JPropounding  testamentary  instrument — Assignation — Petition. 
— Semite,  where  a  party  objecting  to  a  paper  annexed  to  letters  of 
administration  has  been  by  the  court  assigned  to  declare  whether  he 
propounds  another  instrument,  it  is  irregular  and  inconclusive,  in- 
steaid  of  following  up  the  assignation,  to  nave  the  question  decided 
upon  petition.  But  such  procedure  estoppes  the  parties  from  further 
litigation.     Henfrey  v.  Sienfrej/y  29. 

7.  Reply  on  appeal. — A  reply  on  the  hearing  of  the  appeal  al- 
lowed, though  not  allowed  by  the  practice  of  the  court  below  on  the 
original  hearing  of  the  act  on  petition.     Henfrey  y.  Henfrey ^  29. 

PREFERENTIAL  RIGHT.    See  Vendor  and  Purchaser. 

PREROGATIVE.    See  Colonial  Assembly. 

PRINCIPAL  AND  SVU^TY.— Collateral  security.— A.  drew 
five  bills  in  favour  of  B.  on  Fereusson  and  Co.,  who  accepted  the 
same  and  got  them  discounted  by  the  Bank  of  Bengal,  and  on  their 
becoming  due  procured  their  renewal.  Fergusson  and  Co.  subse- 
quently drew  three  bills  on  the  Bank  of  Bengal,  and  for  securing  as 
-well  the  repayment  of  the  principal  sum  due  on  these  bills  and  inte- 
rest, as  of  all  and  every  sum  or  sums  which  the  bank  had  already 
advanced  or  should  advance  on  account  of  the  drawers,  deposited,  as 
collateral  securities,  vanous  quantities  of  Chili  copper  of  a  larger 
amount  in  value  than  the  advances  then  made.  By  a  condition  in 
these  bills  the  bank  were  authorized,  in  default  of  payment  within  the 
time  stipulated,  to  dispose  of  the  copper  by  public  or  private  sale, 
and  to  re-imburse  themselves  the  principal  and  interest  due  thereon. 
Shortly  afterwards,  Fei^sson  and  Co.  failed,  and  assignees  of  their 
estate  and  effects  were  appointed  under  the  Indian  Insolvent  Act. 
On  presentation  to  A.  of  tne  first  of  the  renewed  bills  he  served  no- 
tice on  the  bsuik  not  to  part  with  the  securities  so  deposited  with 
them,  alleging  that  the  bills  drawn  and  renewed  by  him  were  accom- 
modation bills,  for  which  he  had  not  received  any  consideration,  and 
were  renewed  on  the  faith  of  the  securities  being  applicable  to  their 
discharge.  The  assignees  of  Fergusson  and  Co^  redeemed  the  copper 
by  paying  to  the  bank  the  amount  of  the  principal  and  interest  aue 
upon  the  bills  drawn  by  Fergusson  and  Co.  All  the  bills  drawn  by 
A.  were  dishonoured,  and  the  Bank  of  Bengal  brought  an  action 
against  A.  for  their  amount.  On  a  bill  filed  by  A.,  the  bank  were 
restrained  by  injunction  from  proceeding  with  the  action  at  law: 
Held,  on  appeal,  by  the  Judicial  Committee  discharging  the  injunc- 
tion and  reversing  the  decree  of  the  Supreme  Court,  that  under  the 
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tireuinfltaiioeiy  the  redemption  of  the  seearities  ww  a  saie  within  the 
iDeaning  of  the  condition  contained  in  the  deposit  biHs,  and  ^Mt  rach 
■ale  was  not  a  release  to  A.»  as  surety  for  the  preyioas  bills,  the  cob- 
dition  not  being  that  the  copper  or  the  proceeds  thereof  shonld  be 
^plied  preferentially  or  pari  pcusu  with  the  other  debts,  bat  simplj 
in  re^imbnrBement  to  the  bank  of  the  principal  and  interest  due  npoa 
the  bills.    The  Bank  of  Bengal  v.  Badakiuen  Mitter,  140. 

PROBATE.    See  Will. 

REPLY.    See  Practice,  7- 

REVOCATION.    See  Will. 

ROMAN  CATHOLIC  CHURCH.    See  Gibraltar. 

RUBRIC.     See  Baptism. 

SHIP. — Bottomry  bond-— Good  in  pari — Necettary  suppUee.-^ 
A  bottomrr  bond  may  be  good  in  part,  though  Toid  for  the 
residue.  Where,  therefore,  a  bottomry  bond  was  giyen  br  the 
master  at  New  York,  as  well  for  advances  to  obtain  his  dischaige 
from  arrest,  at  the  instance  of  the  consignees,  on  account  of  damage 
done  on  the  voyage  to  part  of  the  cargo,  as  for  payment  of  the  port 
duties  and  other  disbursements  necessary  to  enanle  the  ship  to  prose- 
cute her  voyage,  the  Judicial  Committee,  reversing  so  much  of  the 
decision  of  the  Admiralty  Court  as  rejected  the  bond  in  toto,  sus- 
tained the  bond  to  the  extent  of  the  sums  advanced  for  necessaiy 
supplies  and  payments  of  the  port  duties.    Smith  v.  Oould,  21. 

And  see  Pilot  Act. 

VENDOR  AND  PURCHASER.-Pr€fer«»<urf  riaki--Da^ 
mages  on  biUs  of  exchange* — A.  sold  B.  a  plantation  in  BerMce.  The 
purchase  money  was  secured  by  bills  of  exchange  drawn  bjr  B.  on 
nouses  in  England,  and  as  a  further  security  B.,  on  receiving  a 
transport  of  the  estate,  hypothecated  the  same  to  A.  for  amount  of 
the  purchase-monev  then  due  on  the  bills,  with  interest  and  damages 
accruing  thereon,  declaring  such  mortgage  to  be  a  first  and  preferent 
charge.  Some  of  the  bills  were  protested,  and  returned  to  the  cdonr, 
and  the  plantation  was  in  consequence  sold  under  an  execution  sale 
at  the  suit  of  A.  The  Supreme  Court  of  British  Ouiana,  in  adiadi- 
catinfi"  the  claim  of  A.  and  the  other  creditors  of  B.,  held  A.  to  have 
a  preferential  claim  for  the  principal  and  interest  due  upon  the  pro^ 
tested  bills,  but  refused  to  allow  such  right  for  the  damages  conse- 
ouent  thereon.  The  decree,  so  &r  as  it  refused  the  preferendal  rigbt 
K>r  damage,  held  erroneous  and  reversed.     Cameron  v.  tVaser,  1. 

VICAR  GENEBSLL.    See  Gibraltar. 

WILL. — Two  substantive  wills'-Bevocation — Probate. — ^A  tes- 
tator left  two  substantive  wills,  each  disposing  of  his  entire  property. 
By  the  first,  d&ted  in  1838,  he  appouited  executors,  to  one  of  whom  he 
gave  the  residue  of  his  estate.  JBv  the  second  will,  dated  in  1839, 
which  contained  no  revocation  of  the  prior  one,  he  save  the  whole  oi 
his  property  to  his  wi&,  with  the  exception  of  5^,  out  appointed  no 
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ezecatora :  Held,  affirming  the  decree  of  tbe  coinrt  below,  (3  CiirteiSy 
468,)  that  the  second  will  operated  as  a  revocation  of  the  first  wUl, 
and  was  alone  entitled  to  probate.    Senfrey  t.  Senfrey^  29. 

WITNESS.—  Comvpetency — JSxcommunication.  —The  admission 
of  a  witness  that  he  is  a  member  of  a  religious  sect  who  hold  a  certain 
principle  as  a  body,  which,  if  acknowledged  individually,  would 
Bn^ect  him^  to  excommunication  ipso  facto  by  the  I2th  Canon  of 
16u9,  h^Id  insufficient  to  disable  him  from  giving  evidence  in  the 
suit;  and  qtuere  if  excommunication  ipso  racto  ^if  not  absolutely 
abolished  by  statute  53  Geo.  3,  c.  127,j  disables  a  party  from  being 
a  witness  until  absolved.    Escott  v.  Mastin,  104. 


Note.— An  appendix  to^  this  part  contains  a  rule  issued  by  the 
Judicial  Committee,  directing  judges  of  the  courts  in  the  colonies 
and  foreign  settlements  of  the  crown  to  give  their  reasons  in  writing 
for  the  judgment  appealed  from,  and  to  transmit  the  same  widi  the 
record. 
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nCI.&FiD.  part  1.  I  6  Bear,  part  3. 

I  PhiO.  part  3.  7  Beav.  parts  1  and  3. 

13  Sim.  part  3«  I  4  Hare,  part  2. 


ABATEMENT. — Proceedings  in  abated  suit — Interim  order  in 
fiature  of  injunction — Reviver, — The  defendant  in  an  abated  suit  is 
not  entitled  to  deal  with  the  subject  of  the  suit  in  contravention  of 
orders  made  in  the  cause  before  tne  abatement,  the  proper  course  for 
the  defendant  in  such  a  case  is  to  apply  to  the  court  that  the  bill  be 
dismissed  in  default  of  reviver  by  the  proper  parties  within  a  certain 
time,  or  that  he  may  be  at  liberty  to  act  notwitnstanding  these  orders, 
or  himself  to  revive  the  suit  and  proceed  in  it.  Interim  order  on 
petition  in  an  abated  suit  in  tbe  nature  of  an  injunction  for  a  limited 
time,  to  protect  property  in  question  in  that  suit,  but  administered 
in  a  suit  oefore  another  branch  of  the  court,  ^vin^  the  petitioner  an 
opportunity  of  applying  in  such  other  branch  of  the  court,  he  un- 
dertaking to  revive  or  otherwise  make  himself/i  party  to  the  abated 
suit.    lusher  v.  Fi^tety  4  H.  196. 

ABSOLUTE  INTEREST.    See  Will,  1. 
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ACCEPTANCE  OF  ANSWER.    See  Contempt. 

ACCOUNT. — Decree  for  account — Loss  of  a^xount  books, — 
Special  direction  given  in  a  decree  for  an  account,  that  if  the  master 
should  be  unable  to  take  such  account,  by  reason  of  the  non-produc- 
tion of  the  books  of  account  or  other  circumstances,  he  should  ascer- 
tain and  state  such  circumstances  and  report  thereon.  Difficulty  in 
making  a  decree  against  parties  depending  on  the  result  of  ^x^counts, 
which  could  not  be  satisiactorily  taken  in  consequence  of  the  loss  of 
the  books  of  account.     Rowley  v.  Adamsy  7  B.  995. 

And  see  Mortoaqor  and  Mortgagee. 

ACCUMULATIONS.    See  Maintenance. 

ACKNOWLEDGMENT.    See  Tenant  for  Life,  2. 

ADEMPTION.    See  Will,  2, 17. 

ADMINISTRATION.  See  Banking  Company,  3.  Ecclesi- 
astical Court.    Executor. 

ADVANCEMENT.    See  Will,  8. 

AFFIDAVIT.    See  Answer,  1.    Practice. 

AGENT.  — -DottZ^fe  agency— Behase.  —  Grantor  of  an  annuity 
entrusted  Y.  with  a  sum  of  money  for  the  purpose  of  redeeming ;  Y., 
without  paying  the  money,  obtained  from  the  grantor  a  deed  of  re- 
lease of  tne  annuity ;  Y.^  who  acted  in  some  respects  as  agent  of  both 
parties,  afterwards  died  insolvent :  Held,  under  the  particular  cir- 
cumstances, that  the  loss  must  be  borne  by  the  grantee.  Vandekwr 
V.  Blagrove,  6  B.  666. 

Release  —  Fraud. -^The  defendant,  through  the  agency  of  one 
Yates,  granted  to  the  plaintiff  an  annuity,  redeemable  on  six  months' 
notice;  in  May,  1830,  notice  was  given  to  repurchase  in  November; 
and  in  August,  1830,  the  defendant  entrusted  Yates  with  the  money 
for  the  repurchase.  In  October,  Yates  prevailed  on  the  plaintiff  to 
execute  the  deed  of  reassignment  dated  m  November,  and  indorsed 
on  the  annuity  deed,  without  receiving  the  repurchase  money,  hut 
the  plaintiff  did  not  sign  any  receipt  for  the  money ;  Yates  afiermrds 
produced  the  deed  to  the  son  of  the  defendant,  to  satisfy  him  of  the 
payment,  and  it  was  handed  back  to  Yates  to  be  kept  hj  him  with 
the  defendant's  other  documents ;  Yates  acted  in  the  transaction  as 
agent  of  both  parties.  He  retained  the  money,  and  to  deceive  both, 
continued  the  payment  of  the  annuity,  but  afterwards  died  insolvent 
The  defendant  subsequently  obtained  possession  of  the  deed:  Held, 
under  the  circumstances,  that  the  defendant  was  not  discharged,  but 
was  bound  to  pay  to  the  plaintiff  the  repurchase  money  with  interest 
from  November,  1830,  the  plaintiff  accounting  for  tne  subsequent 
receipts  of  the  annuity.     8.  C.  ib. 

And  see  Charity. 

ANLBJfBMENT.'^l.  Of  biU— Application  to  the  court  or  to  the 
master — l^th  order  of  1828 — Jurisdiction — Practice, — ^The  answer 
referred  to  in  the  thirteenth  amended  order  of  the  3d  April,  1S28, 
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Leld  to  mean  the  answer  to  the  original  bill,  on  the  mnnd  that  if  it 
were  construed  to  refer  to  an  answer  to  the  amended  oill  there  would 
be  no  limit  imposed  by  the  order  to  the  number  of  amendments,  imtil 
the  court  should  consider  them  to  be  vexatious.  Dean  y.  Hickin* 
hotham,  4  H.  302. 

2.  Same, — Under  the  thirteenth  amended  order  of  1828,  the  six 
weeks  after  the  answer  is  to  be  deemed  sufficient,  within  which  a 
plaintiff' can  obtain  an  order  to  amend,  has  reference  to  the  answer  to 
the  original  and  not  to  an  amended  bill.  Winiborne  Union  v.  Mas- 
*on,  7  S.  309. 

3.  ^awi^. —After  a  full  answer,  the  plaintiff  amended.  The  de- 
fendant answered  the  amended  bill.  Six  weeks  bad  expired  from 
the  time  when  the  first  but  not  from  the  time  whai  the  second  anwer 
was  to  be  deemed  sufficient :  Held,  that  any  further  application  for 
leave  to  amend  must  be  made  to  the  court  and  not  to  the  master  S. 
C.  ib. 

4.  Of  Mil — Misdescription  of  residence, — When,  at  the  time  of 
amendmg  his  bill,  the  plaintiff  has  changed  his  residence,  it  should 
be  stated  by  amendment ;  and  this  may  be  done  notwithstanding  the 
rule  that  subsequent  facts  are  the  proper  subject  of  supplement  and 
not  of  amendment.     Kerr  v.  OHlespiey  7  B.  W&. 

5.  Striking  out  names  of  co-plaintiffs — Practice. — An  order  to 
amend  as  the  plaintiffs  may  be  advised  does  not  authorise  the  names 
of  co-plaintiffs  to  be  struck  out.     Sloqaett  v?  Collins,  13  S.  456. 

Subpoena  to  answer. — Where  the  biU  is  amended  before  answer,  it 
is  not  necessary  to  serve  a  subpoena  to  answer  the  amendments. 
Stanley  v.  Bond,  6  B.  420. 

And  see  Demurrer.    Mortgagor  and  Mortgagee. 

ANNUITY.    See  Appointment,  3. 

ANSWER. — Affidavits  in  contradiction. — A  motion  for  an  in- 
junction and  receiver  bein^  brought  on  stood  over  at  the  request  of 
the  defendant,  who  filed  his  answer  the  next  day :  Held,  that  the 
plaintiff  might  use  affidavits  subsequently  filed  in  contradiction  to 
the  answer,  and  which  under  these  circumstances  must  be  treated  as 
an  affidavit.     Gibson  v.  Nicoly  4  B.  422. 

2.  Amended  BiU. — Answer  to  —  When  to  be  deemed  stffficient—A 
defendant  put  in  an  insufficient  answer,  the  plaintiff  obtained  an 
order  to  amend,  and  that  the  defendant  might  answer  the  exceptions 
and  amendments  together :  Held,  that  the  defendant's  answer  to  the 
amended  bill  was  to  be  deemed  sufficient  at  the  end  of  two  months, 
under  the  fourth  order  of  April,  1828,  and  not  at  the  end  of  three 
weeks,  under  the  sixth  amended  order  of  April,  1828.  Lloyd  v. 
Clarke,  4  B.  467. 

3.  Amended  bill— Time  to  answr. — Where  a  bill  is  amended  be- 
fore answer,  the  defendant  is  not  entitled  to  eight  weeks  from  the 
amendment  to  answer  it     Stanley  v.  Bond,  6  B.  420. 

4.  Tims  to  answer — Master — Jurisdiction — Practice.  An  order 
of  the  master,  giving  the  defendant  three  weeks  to  answer  after  the 
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plaintiff  had  amenAed  hie  bill,  which  wai  defectiTe  for  want  of 
parties^  discharged  ag  irregalar.    Reyndl  t.  ReyneUj  7  B.  82. 

6.  Tims  to  amrver — S^eant-^xt-arms — 2l9t  order  of  JDecember, 
1833.— A  pradent  solicitor  neyer  takes  an  order  for  time  to  answer, 
on  the  condition  of  a  serieant-at-armsy  in  the  terms  of  thetwenty-fim 
order  of  December,  1839.    Badddey  ▼.  Holmes^  7  B.  69. 

And  see  Ambkdxent,  6.    Excbptions. 

APPEAL. — 1.  From  the  Court  of  Review^  Case  for  a  court  of 
bin?.— On  the  hearing  of  an  appeal  upon  a  special  case  from  the 
Court  of  Review,  the  Lord  Chancellor  may  direct  a  case  to  be  stated 
for  the  opinion  of  a  court  of  law.  In  the  matter  of  Clarke,  1  P. 
662. 

2.  Right  to  he  heard^Practice.— On  an  appeal  from  an  order 
allowing  exceptions  to  a  master's  report,  those  parties  only  are  enti- 
tied  to  DC  h^ird  who  were  heard  m  the  ooort  below.  Attorney 
General  v.  Potter,  1  P.  4ffl2. 

APPEARANCE.  <-!.  Entering  appearance  for  defendant — 
Delay -^ith  order  of  August,  I841.--Afler  a  delay  of  bietween  six 
and  seven  weeks  the  court  declined,  ex  parte,  to  erant  to  the  plaintiff 
liberty  to  enter  an  appearance  for  a  defendant  under  the  eighth  order 
of  August,  184L    Bradeioek  v.  Whateley,  7  B.  d4& 

2.  Mntering  appearance  for  defendant  —  New  orders  (ff  May, 
1845--Jfa^ian—iVotte0»ii- Where  the  subpoena  to  anpear  ana  anssrer 
had  been  served  in  August,  1845,  the  court  refusea  to  allow  an  ap- 
pearance to  be  entered  under  the  29th  order  of  May,  1845,  on  a  mo- 
tion without  notice.     Walker  v.  Hur$t,  13  8.  490. 

3.  Entering  appearance  for  defendant  —  New  ordere  of  Majff 
1845 — Service  on  solicitor, — An  appearance  cannot  be  entered  for  a 
defendant  to  an  amended  bill,  under  the  29th  order  of  Mav,  1845, 
where  the  SubpoBiia  has  been  served  upon  his  solicitor.  The  Marfuis 
of  Hertford  v.  Suisse,  13  S.  489. 

APPOINTMENT.— 1.  Deed-Settlement—  Construction— Exe- 
cutory trust. — By  deed  10,000/.  was  settled  on  A.  B.  for  life,  widi 
power  to  appoint  to  her  children  or  their  issue,  and  in  default  in  trust 
for  her  children ;  power  was  also  given  to  A.  B.  to  appoint  a  life 
interest  to  her  husband.  Afterwards,  by  will,  the  settlor  gave  a 
similar  sum,  "  to  be  laid  out  for  the  sole  benefit  of  C.  D.  in  tbe 
same  manner  as  nearly  as  might  be  as  the  10,000/.*^'  secured  for  A.  B. 
by  the  deed:  Held,  tnat  C.  D.  was  entitled  to  powers  of  appointment 
in  favour  of  her  children,  their  issue  and  her  husband,  but  that  tbe 
children  took  nothing,  except  through  the  power.  BerchtoUt, 
Countess,  v.  Marquis  of  Hertford,  7  B.  172. 

2.  Perpetuity — Remoteness, — A.  had  power  to  appoint  a  fund 
amongst  all  the  children  of  B.,  begotten  and  to  be  begotten,  and  their 
issue,  and,  in  default  of  appointment,  the  fund  was  given  to  the  cfail* 
dren  equally.  B.  had  onlv  six  children,  dl  of  whom  were  living 
when  the  power  was  createa.  A.  directed  by  his  will  that  the  share 
which  every  child  of  B.  begotten  or  to  be  batten  was  entitled  to,  in 
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default  of  appcHntment,  should  be  held  in  trust  for  that  diild  For  life, 
and,  after  its  death,  far  its  children :  Heidi  that  the  appointment 
wae  not  void  for  remoteness.     Griffith  v.  PowiuU,  18  S.  303. 

3.  Power-— Annuity --Principal  sum,— 'Vo^er  to  appoint  an  an- 
nuity held  under  the  circumstances  to  authorise  the  appointment  of 
the  principal  sum  invested  in  the  funds  for  securing  it  A  testator 
bequeathed  an  annuity  of  500Z.  to  his  daughter  U>t  life,  and  di- 
rected an  investment  in  the  funds  for  securing  it,  and  after  her  de- 
cease he  directed  the  *'  annuit/'  should  go  as  his  daughter  should 
bj  will  appoint,  and  in  default  the  **  annuity''  should  be  applied  to-* 
vrards  the  maintenance  of  her  children  till  twentv-one,  and  then  the 
''principal  sum  of  money :"  Held,  that  the  daughter  had  the  power 
ot  appointing  the  principal  sum.     Samuda  v.  Samuda,  7  B.  243. 

APPORTIONMENT.    See  Costs,!. 

APPROPRIATION  OF  PAYMENTS. -3for^aa^e  account 
— Trade  account. — A.  B.,  an  equitable  mortgagee,  lent  the  title 
deeds  to  C.  D.,  the  mort^aeor,  to  enable  him  to  arrange  a  sale  of  the 
property.  C.  D.  was  indebted  to  A.  B.  both  on  the  mortgage  and 
on  the  trade  account.  C.  D.  paid  to  A.  B.  a  part  of  the  produce  of 
the  Bale ;  but  there  was  no  evidence  of  his  having  made  any  express 
appropriation  of  that  payment :  Held,  that  it  must  be  understood 
tnat  the  payment  was  made  on  the  mortgage  account,  and  that  A.  B. 
Iiad  no  right  to  appropriate  it  to  the  traae  account  Young  v.  EnO' 
lish,  7  B.  ID- 
ARBITRATION. — Jurisdiction  of  courts. — Arbitration  clauses 
in  deeds  are  not  binding  on  the  parties,  so  as  to  oust  thejurisdiction 
of  the  court.    Mexborough,  Earl  of,  v.  Bower ,  7  B.  127. 

ARREST.    See  Solicitor. 

ASSIGNMENT. — Deed — Assignment  of  property  as  "  umncum^ 
herecT' — Legacy  duty — Construction— Costs. — A.  B.,  being  entitled 
to  a  legacy,  and  being  indebted  to  C.  D.,  by  a  deed,  which  represented 
that  it  was  "  unincumbered,"  assigned  it  to  C.  D.  upon  trust  to  re- 
tain a  moiety,  and  as  to  the  residue  in  trust  for  A.  B.  The  fund  was 
in  court,  and  liable  to  legacv  duty :  Held,  first,  that  C.  D.'s  moiety 
must  bear  its  share  of  the  legacv  duty ;  and,  secondly,  that  C.  D. 
was  not  entitled,  as  against  A.  JB.  s  share,  to  the  costs  of  the  proceed- 
ings to  clear  and  ascertain  the  fund  and  obtain  payment.  Bliss  v. 
Putnam^  7  B.  40. 

ATTACHMENT.    'See  Contempt.    Forbign  Attachment. 

AUCTIONEER.    See  Execution. 

AUSTRIAN  METALLIQUES.    See  Will,  17. 

BANK  NOTE.— Jbtn/  and  several  liability. — The  decision  in 
Hall  V.  Smith,  I  B.  &  C.  407,  questioned.  In  re  Clarke,  1  P. 
562. 

BANKING  COMPANY.-l.  Banking  Act--1  Geo.  4,  c.  46 
reconstruction.— ThQ  remedies  given  by  the  Banking  Act  (7  Geo. 


48  Digest  of  Cases. 

4f  c.  46)  are  not  cumulative,  but  subBtitutional  for  the  prior  liabiliticfl 
of  partners,  and  therefore  proceedings  cannot  be  had  i^inst  a 
party  three  years  after  he  has  ceased  to  be  a  member.  Marker  y. 
Buttressy  7  B.  134. 

2.  Joint  Stock  Company — Common  injunction — Distinction  be- 
tween plaintiffs  on  the  record  and  olker  skarekolders — Motion  to 
stay  suit. — A  suit  by  some  partners  in  a  joint  stock  banking  com- 
pany, on  behalf  of  themselyes  and  the  other  shareholders,  to  re- 
stram  a  creditor  of  the  company  from  suing  the  shareholders  for 
a  debt  alleged  to  haye  been  equitably  created.  The  common  in- 
junction restrained  the  defendants  from  proceeding  at  law  against 
the  plaintiffs  touching  the  matters  in  question :  Held,  that  the  com- 
mon injunction  in  terms  only  protected  the  plaintiffs  named  on  the 
record,  and  that  therefore  a  proceeding  by  the  defendants  against 
the  other  shareholders,  not  individually  named,  was  no  breach  of 
the  injunction.  That  if  the  plaintiffs  on  the  record  could  procure  the 
other  shareholders  to  submit  to  the  same  terms  as  the  plaintiffs  on 
the  record  must  submit  to,  the  court  would,  on  an  interlocutory  appli- 
cation by  the  plaintiffs  on  the  record,  give  the  same  relief  or  protec- 
tion to  tne  other  shareholders  as  to  the  plaintiffs  on  the  record.  That 
in  the  circumstances  of  the  case  a  special  application  was  necessary 
to  give  the  full  benefit  of  the  injunction  to  the  shareholders  not 
named  on  the  record,  and  that  for  such  purpose  it  was  necessary  to 
show  that  such  other  shareholders  stood  in* the  same  situation  as  the 
plaintiffs  named  on  the  record,  but  not  necessary  to  show  that  the  other 
shareholders  were  on  the  merits  of  the  case  entitled  to  the  injunction  ^ 
and  that  it  was  competent  to  the  defendants  to  show  any  special 
circumstances  which  would  make  it  unjust  to  extend  the  benefit  of 
the  injunction  to  the  other  shareholders.     Lund  v.  Blandshard,  4 

H.m 

3.  Limitation  of  suit— Administration  suit — Practice — Petition 
— Exception. — A  person  at  his  death  was  member  of  a  banking 
comuany  established  under  the  7  Geo.  4,  c  40,  and  subject  to  its 
liabilities.  Afler  the  expiration  of  three  years,  a  suit  was  instituted 
for  the  administration  of  his  estate,  and  the  common  decree  was 
made  for  taking  an  account  of  his  debts.  Persons  who  were  cre- 
ditors of  the  banking  company  at  the  testator's  death  claimed  before 
the  master.  Held,  that  their  claims  did  not  come  within  the  scope 
of  the  decree ;  secondly,  that  their  claims  were  barred  by  the  lapse  o( 
three  years ;  and  thirdly,  that  the  proper  way  of  bringing  their 
claims  before  the  court  was  by  petition  and  not  exception.  Barker 
v.  Buttress,  7  B.  134. 

BANKRUPT.— 1.  Policy  of  Insurance-^  Order  and  disposition 
— Notice — Bankruptcy. — Notwithstanding  a  policy  of  insurance 
may  have  been  effected  with  a  mutual  insurance  company,  express 
notice  of  a  deposit  of  it  by  way  of  equitable  mortgage  must  be  given 
to  the  company,  in  order  to  take  it  out  of  the  order  and  disposition 
of  the  depositor.     Wilkinson,  Ex  parte,  13  S.  475. 

2.  8am£. — Actual  notice  of  the  assignment  of  a  policy  eflected 
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with  the  Equitable  Assurance  Society,  is  necessary  to  take  the  policy 
out  of  the  order  and  disposition  of  the  assui^ed.     Duncan  y.  Cham- 
herJayney  reported  ante,  yol.  xi.  p.  123,  oyerruled.     Thompson  y, 
Speirs,  13  S.  469. 
And  see  Parties,  1. 

BREACH  OF  COVENANT.    See  CoyBNANT. 

BREACH  OF  TRUST.     See  Executor,  3—6.    Trustee. 

CANAL  ACT. — 1.  Act  of  Parliament^  Comtruction — Coal — 
Compensation — Eqidty — Jurisdiction — Iiijunctioyi. — A  canal  com- 
pany was  authorised  by  its  act  to  purchase  the  coal,  which  the  safety 
of  the  canal  required  to  be  left  unworked.  The  purchase  of  part  was 
delayed  many  years,  and  in  the  meantime  a  lease  had  been  granted 
by  the  owner'to  a  coal  worker.  The  company  purchased  the  interest 
oi  the  owner.  Held,  that  the  coal  worker  was  also  entitled  to  com- 
pensation.    Barnsley  Canal  Company  y.  Twibelly  7  B.  19. 

2.  Equity — J ur Miction— Injunction. — No  equity  can  be  founded 
on  an  allegation  that  a  court  legally  constituted  is  not  properly 
competent  to  decide  questions  withm  its  jurisdiction,  and  wnere  the 
legislature  haye  giyen  jurisdiction  to  a  court  proyided  by  the  act, 
and  has  made  its  decision  final ;  if  any  inconyenience  arises  from  the 
legal  exercise  of  the  jurisdiction,  the  legislature  alone  can  supply  a 
remedy.     8.  C.  ib. 

8.  Same. — A  canal  act  proyided  that  in  case  the  company  and 
the  coal  owner  could  not  agree  as  to  the  amount  of  compensation 
for  the  coal  taken  for  the  purposes  of  the  canal,  it  should  be 
settled  by  a  jury  summoned  by  the  commissioners,  whose  yerdict 
was  "to  be  conclusiye,  and  should  not  be  rcmoyed  by  certiorari 
or  other  process  whateyer  into  any  of  the  courts  of  record  at  WeM- 
minster  or  any  other  court."  A  bill  was  filed,  praying  an  in- 
janction  to  restrain  proceeding  before  a  jury,  on  the  ground  that 
the  defendant  was  entitled  to  no  compensation,  and  that  the  special 
jurisdiction  proyided  by  the  act  was  not  so  constituted  as  to  be  likely 
to  come  to  a  just  conclusion.  Held,  that  the  plaintiffs  were  not 
entitled  to  an  injunction,  if  the  defendant  was  entitled  to  any  compen- 
sation the  amount  of  which  had  to  be  ascertained ;  but  whether  this 
court  had  any  jurisdiction  to  interfere  in  the  matter,  if  it  had  clearly 
appeared  that  the  defendant  was  entitled  to  no  compensation,  quaere. 
8.  C.  ib. 

CEPI  CORPUS.    See  Contempt,  5. 

CHANGE  OF  SECURITIES.    See  Investment. 

CHARGING  0RDER.-i7/ii^  \  i^2  Vict.  c.  110,  $.  14.— 
Form  of  charging  order  in  eqiiity,  under  the  1  &  2  Vict.  c.  110,  s. 
14.     Stanley  v.  Bond,  7  B.  386. 

CHARITY.— 1.  Increased  rents— Application  of —Cliaritx/  trus- 
tees.—A,  testator  by  his  will  founded  a  charity,  towards  which  he 
directed  certain  and  definite  sums  to  be  applied,  and  he  deyised 
estates  to  a  company  for  that  purpose.    The  will  contained  no  ex- 
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presd  beneficial  gift  to  the  company.  Held,  however,  under  die 
circumstances,  that  the  company  was  entitled  to  the  increased  reiiti 
of  the  property  after  making  the  fixed  payments.  The  Attorney' 
Oenercu  v.  The  Grocers'  Company^  6  B.  526. 

2.  Legacies — Priority — Realty  and  Personalty. ^^ A,  simple  de- 
claration that  charity  legacies  are  to  be  paid  out  of  pure  personalty, 
will  not  give  to  such  legacies  a  priority  upon  the  pure  personalty 
over  other  legacies  and  charges,  nor  exempt  any  part  of  the  eatate 
from  the  ordmary  rules  of  applying  and  distributing  the  assets.  A 
testatrix  created  a  mixed  fund  of  realty  and  personalty  for  payoient 
of  her  debts  and  legacies,  but  she  directed  the  charity  legacies  to  be 
paid  out  of  pure  personalty;  she  afterwards  directed  her  trustees 
to  set  apart  a  sum  of  stock  sufficient  to  provide  for  a  nnmber  of 
annuities,  and  as  the  annuitants  died,  the  stock  let  loose  was  to  be 
applied  in  payment  of  the  charity  legacies ;  sembUf  that  the  direction 
alone  was  not  of  itself  sufficient  to  exempt  the  charity  legacies  from 
being  payable  out  of  the  realty  in  the  proportion  of  the  realty  to  the 
personalty,  but  held  that  the  second  part  created  a  demonstrative  ftmd 
of  pure  personaltv,  out  of  which  the  charity  legacies  were  to  be  paid. 
Bturge  v.  Dimsdale,  6  B.  462. 

8.  Petitions  for  supplyhuj  vacan^cies  in  trtistees— Practice  tmon,--' 
Petitions  for  filling  up  vacancies  in  charity  trustees  re<juire  the  fiat 
of  the  Attorney-General,  hut-need  not  be  served  upon  him.  In  the 
matter  of  Warivick  Charitie.%  1  P.  6S9. 

4.  Town  chrk^  Breach  of  tmst. — An  agent  assisting  in  a  breach 
of  trust  is  personally  responsible.  A  municipal  corporation  were 
trustees  of  a  charity.  They  permitted  their  town  clerk  to  receive  and 
retain  the  trust  monies,  instead  of  seeing  it  applied  to  the  purposes  of 
the  trust.  Held,  that  the  corporation  and  the  town  clerk  were  liable 
for  the  breach  of  trust.  Attorney-General  v.  Corporation  of 
Leicester,  7  B.  176. 

CHOSE  IN  ACTION.    See  Husband  and  Wifb,  4. 

CLASS.— See  Marriage  Sbttlbmbnt.    Will,  3,  7. 

COMMISSION.  1.  To  examine  witnesses  abroad^ Suppression 
of  Depositions— New  commissions. — Depositions  under  a  commission 
having  been  suppressed  with  costs,  the  payment  of  those  costs  wis 
made  a  condition  for  granting  a  new  commission.  Chatnean  v. 
BUeyy  6  B.  419. 

2.  To  examine  witnesses  abroad^ Master  s  certificate — Interroga- 
tai-ies— Evidence — Prac^tc^.— Whether,  ujpon  an  application  to  the 
master  for  his  certificate  of  the  necessity  ota  commission  to  examine 
witnesses,  it  is  necessary  to  prodnce  before  him  the  interro^tories  npcm 
which  it  is  intended  to  examine  the  witnesses,  qumre,  Tne  practice  in 
the  masters'  offices  in  this  respect  difiers.  The  plaintiffs  and  defend- 
ants applied  to  the  master  for  a  certificate  for  a  commission  to  examine 
witnesses  abroad,  and  they  produced  to  him  the  proposed  interroga- 
tories.   He  certified  in  both  cases  that  a  commission  was  necessarr 
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to  examine  witnesses  "  under  tlie  said  interrogatories/'  and  orders 
were  made  accordingly.  The  parties  afterwards  by  consent  obtained 
an  order  for  a  single  commission,  directed  to  a  sole  commissioner. 
The  plaintiffs  examined  on  fresh  interrogatories.  Held,  that  under 
the  first  orders  the  proceeding  of  the  plaintiffs  was  irregular ;  and 
secondly,  that  it  was  equally  so  under  the  consent  order.  The  court, 
however,  refused  to  suppress  the  depositions,  but  made  the  plaintiiSs 
pay  the  costs  of  the  application,  and  gave  leave  to  the  defendants  to 
apply  to  be  put  on  a  footing  of  equality  with  the  plaintiffs.  Nelson^ 
JSarlf  T.  Lord  Bridport,  7  B.  195. 

COMMITMENT.    See  Court  of  Review,  Passim. 

COMMITTEE'S  SURETIES.    See  Lunacy,  1. 

COMPENSATION.    See  Canal  Act,  1. 

CONDITIONS  OF  SALE.  See  Vendor  and  Purchaser,  1, 8. 

CONSIDERATION.    See  Release. 

CONTEMPT.—l.  Acceptance  of  aTwver-^Waiver.^Where  a 
defendant,  who  is  in  custody  under  process  of  contempt  for  want  of 
an  answer,  puts  in  his  answer,  the  plaintiff  by  replving  to  the  answer 
waives  the  contempt,  and  entitles  tne  defendant  to  his  discharge  with- 
out payment  of  costs.     Oldfield  v.  Cobbett,  1  P.  557. 

2.  Co^s^l  Will.  4,  c.  36,  s.  15,  rule  17— Pauper  prisoner.— The 
1  Will.  4,  c.  36,  8. 15,  rale  17,  does  not  authorise  the  court  to  order 
that  the  costs  of  a  defendant's  contempt  for  not  answering,  and  who 
is  too  poor  to  pay  them,  may  be  costs  in  the  cause.  Robey  v.  Whiter- 
wood,  7  B.  54. 

8.  Costs— Taxation  as  between  party  and  party.—CoBis  of  pro* 
cess  of  contempt  for  not  answering,  not  allowed  in  the  taxation  of 
costs  of  suit  as  between  party  and  party.  Attorney- General  v.  Lord 
Carrivaton,  6  B.  454. 

4.  JDischarge— Second  attachment — Practice— 1  Will.  4,  c.  36, 
s.  15,  rule  5. — A  defendant  in  custody  for  want  of  answer,  not  having 
been  brought  to  the  bar  of  the  court  within  the  limited  period,  was 
discharged.  Held,  that  the  plaintiff  might,  by  special  order,  proceed 
by  a  second  attachment  to  enforce  an  answer.  Robey  v.  Whttefvoody 
7B.77. 

6.  P^'oetice-' Serjeant-at-arms — Return  of  cepi  corpus — The  ser- 
jeant-at-arms returned  cepi  corpus  sed  languidus.  There  beinff  ground 
for  believing  that  the  latter  part  of  the  return  was  untrue,  the  court 
ordered  that  the  Serjeant-at-arms  should  bring  the  defendant  up  on  a 
given  day,  unless  he  should,  on  the  previous  day,  show  cause  to  the 
contrary.    Bacon  v.  Bamett,  7  B.  46. 

And  see  Infant,  6. 

CONTINGENT  LEGACY.    See  Will,  8,  9. 

CONVERSION. — 1.  Money  to  be  vested  in  land  or  other  secu- 
rities—-Re-conversion.— Vf  here  money  is  directed  to  be  vested  in  land 
or  other  security,  but  the  conversion  has  not,  in  fact,  taken  place  until 
the  whole  interest  whether  in  land  or  money  has  become  vested  abso- 

E2 
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lately  in  one  person,  any  act  of  his,  indicating  an  option  in  which 
character  to  take  or  dispose  of  it,  will  determine  the  succession  as 
between  his  real  and  personal  representatives.  A  testator  ^ve  his 
residuary  estate  to  his  wife,  and  appointed  her  his  executrix,  with  the 
tuition  of  his  younger  children,  ana  to  pi*ovide  for  them  with  regard 
to  their  fortunes,  and  he  advised  her  thus :  *^  As  to  my  son  John,  I 
would  have  250Z.  a  year  paid  him  until  a  sum  of  10,000/.  can  be 
invested  in  land  or  some  other  securities,  which  is  to  be  invested  in 
trustees  for  his  use,  as  to  the  interest  of  such  money  or  produce  of 
such  lands,  for  his  natural  life;  and  if  he  marries  with  consent,  &£. 
that  he  may  make  such  settlement  on  such  wife,  &c.  as  you  mav 
judge  proper,  and  that  the  remainder  may  go  to  such  child  or  chil- 
dren he  may  have  lawfully  begotten,  but  in  failure  of  these,  to  my 
eldest  son  Isaac  and  his  heirs  for  ever."  The  sum  of  10,000/.  was 
vested  partly  in  personal  securities,  and  partly  on  mortgage  of  real 
estate;  and  on  the  death  of  John,  without  having  any  child,  his 
widow  being  entitled  to  the  interest  for  life,  and  Isaac  entitled  to  the 
principal  on  her  death,  by  their  acts  indicated  their  intention  to  take 
the  fund  as  money;  Isaac  survived  the  widow  and  died  intestate: 
Held,  that  even  if  the  fund  had  been  impressed  by  the  will  with  the 
character  of  real  estate,  which  was  doubtful,  it  was  reconverted  into 
personalty  by  the  subsequent  acts  of  the  party  absolutely  entitled, 
and  therefore  it  belonged  to  the  next  of  kin  of  Isaac  and  not  to  his 
heir.  Cookson  v.  Cooksoiij  vol.  xii.  Clark  &  Fin.  p.  121,  affirming 
decree  of  the  Master  of  the  Rolls,  5  Beav.  22. 

COPY  BILL.    See  General  Orders,  6. 

COSTS.— 1.  Apportionment  q/1— An  information  related  to  two 
objects,  one  failed,  and  the  decree  dismissed  so  much  orthe  informa- 
tion as  related  to  it,  without  costs,  and  ordered  the  defendant  to  pay 
the  informant  his  costs  of  the  suit :  Held,  that  the  taxing  master  was 
wrong  in  apportioning  the  general  costs  of  suit  between  the  two  ob- 
jects.    Attoimey  General  v.  Lord  Carrington,  6  B.  454. 

2.  Demurred'  overruled.— Vf  here  a  demurrer  is  oven'uled,  the 
court  will  not  give  the  plaintiff*  the  costs,  if  the  statements  of  the  bill 
are  vague  and  uncertain.     Reed  v.  O'Brien,  7  B.  32. 

3.  Of  proceedings  at  lam— Bill  taken  pro  confesso, — A  bill  for 
the  delivery  up  of  securities  on  which  the  defendant  had  commenced 

^proceedings  at  law,  was  taken  pro  confesso :  Held,  that  the  plaintiff 
was  entitled  to  the  costs  at  law,  though  the  bill  did  not  specifioftUy 
pray  for  them.     Stanley/  v.  Bond,  6  B.  423. 

4.  Security  for, — Pending  the  suit,  the  infant  plaintiffs  and  their 
next  friend  went  abroad,  and  upon  a  subsequent  amendment  the  &ct 
was  not  noticed.  A  motion  for  security  for  costs  was  refused,  there 
being  no  wilful  intention  to  mislead,  the  residence  abroad  not  being 
ijermanent,  and  no  danger  of  losing  the  costs  being  suggested.  Kerr 
V.  Gillespie,!  B.  269. 

5.  Set'off— Bankruptcy. --Costs  to  be  paid  to  a  party  ordered 
after  his  bankruptcy  to  be  set  off*  against  costs  ordered  to  be  paid  by 
the  same  party  before  his  bankruptcy.    Lee  v.  Pain,  4  H.  255. 
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6.  Set-off— Practice — Motion, — By  the  decree  sums  due  from  a 
legatee  were  ordered  to  be  set  off  against  her  share  of  the  testator's 
estate,  and  her  costs  were  orderea  to  be  paid  to  her  solicitor.  It 
being  ^und  that  the  claims  against  her  exceeded  her  portion  of  the 
estate,  and  the  legatee  being  insolvent,  an  application  was  made  by 
motion  that  the  costs  ordered  to  be  paid  to  her  solicitor  might  be 
carried  to  the  credit  of  her  account.  The  court  stayed  the  payment 
of  the  costs  for  a  month,  in  order  that  the^  matter  might  be  set  right. 
NicJiohon  v.  Norton^  7  B.  67. 

And  see  Assiqxment.  Contempt,  2,  3.  Debtor  and  Credi- 
tor, 2.  Dismissal  of  Bill,  1,  3.  General  Orders,  2.  Infant, 
4.  Lunacy,  1.  Marriage  Settlement.  Practice.  Rail- 
way Act.    Vendor  and  Purchaser.    Will. 

COUNSEL.    See  Taxing  Master. 

COURT  OF  REVIEW.— 1.  Appeal  petition  to  Lorji  Chan" 
cellor— Appeal  to  Mouse  of  Lords. — Senihle,  where  a  decision  of  the 
Court  of  Review  is  brought  under  the  review  of  the  Lord  Chancellor 
by  a  simple  appeal  petition,  without  a  special  case,  no  appeal  lies  from 
bis  decision  to  the  House  of  Lords.  Where  the  Court  of  Review 
had  committed  a  party  for  a  contempt,  and  had  afterwards  restrained 
him  by  injunction  from  prosecuting  an  action  for  false  imprisonment 
against  the  party  who  obtained  the  order  of  commitment,  the  Lord 
Cnancellor,  upon  both  the  orders  being  brought  under  his  review  by 
a  simple  appeal  petition,  without  a  special  case,  discharged  the  order 
for  the  injunction,  on  the  ground  that  doubts  might  be  entertained 
whether  the  form  of  the  proceeding  before  him  admitted  of  an  appeal 
from  his  decision  to  the  House  of  Lords,  whereas  a  writ  of  error 
would  lie  from  that  of  the  court  of  law.  Ex  parte  Van  Sandau  in 
.re  Martin,  1  P.  445. 

2.  Contempt — Scandal  on  the  court — Power  of  a  single  judge  of 
tl*e  Court  of  Reviem  to  covimitfor  contempt. — A  single  judge  of  the 
Court  of  Review,  when  sitting  as  the  court,  has  power  to  commit  for 
contempt.     8,  C,  ib. 

3.  Jurisdiction  of,  by  tvay  of  injunction. — Whether  the  Court  of 
Review  has  jurisdiction  to  restrain  a  partv  whom  it  has  committed 
for  a  contempt  from  suing  the  party  who  ootained  the  order  of  com- 
mitment in  an  action  for  false  imprisonment,  qume,     S.  C.  ib. 

COVENANT.— jBr^acA  o/— Equity  will  interlere  in  the  case  of 
a  breach  of  covenant,  notwithstanding  the  covenantee  might  not  have 
recovered  damages  for  it  at  law.  !^uity  will  not  relieve  against  a 
breach  of  covenant,  unless  the  payment  of  money  will  be  an  adequate 
compensation  for  it.     Elliott  v.  Turner,  13  S.  477. 

CREDITORS'  SUIT.    See  Debtor  and  Creditor,  3, 4. 

CUMULATIVE  LEGACY.    See  Will,  10—17. 

DEBTOR  AND  CREDITOR.— 1.  Composition  with  creditors 
--Insolvent  debtor— -Assignees,— A  suit  was  instituted  by  a  son 
against  Iris  mother.    A  compromise  was  effected,  whereby  the  mother 
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agreed  to  settle  a  sum  on  tbe  son  and  his  family,  and  pay  170L 
amongst  such  of  the  son's  creditors  as  should  be  willing  to  accept  the 
same  m  full  discharge  of  their  respective  debts,  and  should  express 
their  consent  before  a  given  day.  None  of  the  creditors  assented, 
and  no  payment  was  made  to  them.  The  son  became  insolvent: 
Held,  that  the  mother  was  not  liable  to  pay  the  170/.  to  the  assignees. 
Sherrvood  v.  Walker,  6  B.  401. 

2.  Casts  of  creditor  being  also  plaintiff— Interest  on  debts  not 
carrying  inter  est, —The  49th  order  of  August,  1841,  giving  costs  to 
creditors  who  prove  their  debts  before  the  master,  does  not  affect  the 
costs  to  which  the  plaintiffs  in  the  pause  are  entitled.  The  reference 
to  compute  interest  under  the  46th  order  of  August,  1841,  on  debts 
not  by  law  carrying  interest,  may  be  made  on  further  directions,  al- 
though not  made  at  the  hearing.     Flintoff  v.  Saynes,  4  H.  309. 

3.  Creditors'  suit — Executor — False  plea  —  Injunction. — After 
the  usual  decree  has  been  obtained  in  a  creditors'  suit,  this  court  will 
stay  all  further  proceedings  in  an  action  by  a  creditor  against  the 
executor  upon  payment  to  the  creditor  of  his  costs  of  the  action  up 
to  the  time  when  he  had  first  notice  of  the  decree,  although  the  exe- 
cutor may  have  pleaded  plene  administravit,  and  issue  may  have 
been  joined  on  such  plea.     Vernon  v.  TheUusson,  1  P.  466. 

4.  Creditors'  suit — Heir — False  plea — Injunction, — After  the 
usual  decree  has  been  obtained  in  a  creditors'  suit  against  the  real 
and  personal  representatives  of  an  intestate,  this  court  will  restrain 
all  further  proceedings  in  an  action  by  a  bond  creditor  of  the  intesr 
tate  against  the  heir,  althuogh  the  heir  may  have  pleaded  rieos  per 
descent,  and  issue  may  have  been  joined  on  such  plea ;  and  as  the 
heir  will  be  ordered  to  pay  to  the  ci-editor  his  costs  of  the  action  up 
to  the  time  when  he  had  first  notice  of  the  decree,  any  delay  in  ap- 
])lying  for  the  injunction  will  in  most  cases  resolve  itself  into  a  ques- 
tion of  costs.    Itouse  V.  Jones,  1  P.  462. 

DECREE.    See  Enrolment  of  Decree. 

DEMURRER.  1.  Amending  demurrer — Practice.  —  Liberty 
ffiven  ex  parte  to  amend  a  clerical  error  in  a  demurrer,  the  twelve 
days  for  demurring  not  having  expired.  Richardson  v.  Hastingt, 
i  B.  68. 

2.  Demurrer  to  amended  bill — Pleading. — ^The  plaintiff  amended 
his  bill  after  the  defendant  had  answered  it.  The  amendments 
changed  the  nature  of  the  case :  Held,  that  the  defendant  might  de- 
mur to  the  amended  bill,  although  he  had  answered  that  which  was 
part  of  the  formal  groundwork  both  of  the  new  and  of  the  original 
case.     Cresy  v.  Bevan,  13  8.  364. 

3.  Entry  of  with  registrar — Practice, — A  plaintiff  may  set  down 
a  demurrer  for  argument,  without  waiting  for  the  defendant  to  enter 
it  with  the  registrar ;  whether,  since  the  orders  of  1841,  it  is  neces- 
sary for  a  deiendant  to  enter  a  demurrer  with  the  registrar  within 
eight  days  at  all,  qtuere,    A  defendant  neglected  to  enter  his  de* 
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murrer  with  the  registrar  within  eight  days;  the  court  refused  to 
overrule  it  on  that  ground.     Dalton  v.  Hayter^  7  B.  250. 
And  see  Costs,  2.    Parties,  5. 

DEPOSITIONS.    See  Commission,  1. 

DEVISAVIT  VEL  NON.    See  Practice,  1.    Will,  33. 

DEVISE.    See  Will,  26—29. 

DI8MI8SAL.~l.iO/«^i^— J/wo/rew^— /?wj9pZe/»€«to/6///---Pra(?- 
tice — Casts. — A  sole  plaintiff  became  insolvent.  His  assignees  filed 
a  supplemental  bill,  but  before  appearance  obtained  an  omer  to  dis- 
miss the  supplemental  bill  alone  without  costs:  Held,  regular. 
Before  appearance,  a  plaintiff  may  dismiss  his  bill  without  costs. 
Thompson  v.  Thompson^  7  B.  360. 

2.  Practice — Nem  orders  of  May,  1846 — Dismissal, — Routledqe 
V.  Oihson,  13  S.  493. 

8.  Practice — Plea—  Costs,—  A  defendant  filed  a  plea,  but  the  plain- 
tiff neither  set  it  down,  nor  took  any  steps  for  three  terms.  The  bill 
was  on  motion  dismissed  with  costs.     Roberts  v.  JoneSy  7  B.  266. 

4  Of  replication — Nerv  orders  of  May,  1846 — Practice — Sub- 
vcena  to  rejoin, — Replication  filed  m  July,  1845 ;  in  November  fol- 
lowing defendant  moved  to  dismiss.  After  notice  served,  but  before 
motion  made,  plaintiff  filed  subpoena  to  rejoin :  Held  that,  though 
the  replication  was  filed  before  the  new  orders  of  May,  1846,  took 
effect,  the  filing  of  the  subpoena  to  rejoin  was  a  nullity  under  the  93d 
of  those  orders ;  but  the  court  refused  to  grant  the  motion,  and  ordered 
a  fresh  replication  to  be  filed  without  delay.  Lovell  v.  Blew,  13  S. 
492. 

5.  Want  of  prosecution,  motion  to  dismiss  for  want — Order  17  th 
Nov,  1831. — Where  a  plaintiff  obtains  an  order  for  a  commission 
to  examine  witnesses,  and  serves  it  upon  the  defendant,  his  subsequent 
abandonment  of  such  order  will  not  withdraw  the  cause  from  the  ope- 
ration of  the  17th  amended  order  of  1831.  Hiiiton  v.  Lewis,  1 T. 
459. 

And  see  Solicitor  and  Client,  1. 

DOUBLE  AGENCY.    See  Agent,  1. 

ECCLESIASTICAL  COVRT— Conclusiveness  of  a  decision  of 
an  ecclesiastical  court  ujyon  a  question  of  fact  within  its  jurisdiction, 
— If  the  sentence  of  an  ecclesiastical  court  in  a  suit  for  administration 
tarns  upon  the  question  of  which  of  the  parties  is  next  of  kin  to  the 
intestate,  such  sentence  is  conclusive  upon  that  question  in  a  subse- 

3uent  suit  in  this  court  between  the  same  parties  for  distribution. 
iarrs  v.  Jackson,  1  P.  582. 

ECCLESIASTICAL  PREFERMENT.  See  Grammar 
School. 

ENROLMENT  OF  DECREE.— 2'ime  a//owed /or— Practice. 
-—The  time  allowed  for  enrolling  a  dec/ee  or  order  is  six  calendar 
montha  from  the  date  thereof.    Man  v.  Rickets,  1  P.  530. 

And  see  Patkkt. 
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EQUITY  OF  REDEMPTION.   Sec  Mortoaoor  and  Mort- 

QAGEE,  1,  *2;  3. 

EVIDENCE.  See  Commission,  2.  Husband  and  Wipe,  1. 
Production  of  Documents.    Will. 

EXAMINING  DEFENDANT.    See  Practice,  2. 

EXCEPTIONS.—!.  To  bUl  for  insufficienci/'-'^th  Order  of 
August,  1841. — Exceptions  for  insufficiency  were  overruled  under  the 
38th  Order  of  August,  1841,  on  the  ground  that  the  bill  was  defec- 
tive for  want  of  parties.  The  plaintiffs  then  added  the  necessary 
parties  by  amendment,  and  the  defendant  answered  the  amendments 
only :  Held,  on  exceptions,  that  the  defendant  in  such  a  case  must 
answer  not  only  the  mterrogatories  added  by  amendment,  but  those  in 
the  original  bill,  which  had  not  been  answered.     Kave  v.  Wally  4 

U.  4C00*  • 

2.  Master* s  report — Title — One  general  exception. — One  general 
exception  was  taken  to  the  Master's  report  of  a  good  title,  which  did 
not  point  out  the  objections  to  the  title.  The  <5burt  disapproved  of 
this  inconvenient  mode  of  proceeding.  Flower  v.  Sartopp,  6  B. 
476. 

And  see  Bankinq  Company.    Parties,  6.    Practice,  11. 

EXECUTOR.— 1.  Accounts—Traiufer  of  stock— Payment  to  a 
Stockbroker, — An  executor,  upon  transferring  stock  to  a  legatee,  paid 
one-sixteenth  per  cent,  to  a  stockbroker  for  identifying  him  at  the 
bank.  He  was  allowed  the  payment  in  passing  his  accounts.  Jones 
V.  PoweU,  6  B.  488. 

2.  Administration  suit — Action  agauist  a  party  thereto, — After  an 
estate  has  been  fully  administered  in  this  court,  tne  executor  will  not 
be  permitted,  without  the  leave  of  the  court,  to  prosecute  an  action 
to  recover  part  of  the  testator's  property  fi-om  a  party  to  the  suit 
OldfieUl  V.  Cobbett,  6  B.  516. 

3.  Breach  of  trust — Assets,  admission  of —Payment  of  interest. — 
Executors  having,  for  about  three  years,  paid  interest  on  the  plain- 
tiff''s  legacies,  the  court,  at  the  first  hearing,  directed  accounts,  with 
the  view  of  determining,  from  the  state  of  the  assets,  the  liability  of 
the  executors  to  pay  the  legacies.  The  court,  on  further  directions,  re- 
fused to  hold,  that  by  payment  of  interest  the  executors  had  admitted 
assets,  such  a  conclusion  being  wholly  at  variance  with  all  that  had 
been  previously  done  in  the  suit.  In  1825  the  testator  and  his  son, 
Henry  E.,  who  had  previously  carried  on  business  as  brewers,  ad- 
mitted another  son,  George,  mto  partnership.  By  the  partnership 
deed  it  was  agi*eed  that  the  plant,  &c.,  which  it  was  stated  had  been 
valued  at  63,&)0L,  exclusive  of  the  stock  and  debts,  should  be  the  capi- 
tal, of  which  the  testator  was  to  be  entitled  to  a  moiety.  The  testator's 
surplus  monies  in  the  business  were  represented  to  amount  to  48,915^, 
on  which  the  testator  was  to  receive  interest.  The  testator  died  in 
1826,  having  by  his  will  ^iven  his  surplus  capital  to  his  executors 
in  trust  to  invest  on  security  and  nay  the  income  to  his  wiie,  and 
after  her  death  to  set  apait  two  legacies  of  12,000/.  each  for  his 
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daughters  and  their  children ;  and  he  gave  his  interest  in  the  busi- 
ness and  the  stipulated  ordinary  capital  to  his  sons  Heuiy  E.,  G  eorge 
and  William,  wiio  was  a  minor,  and  he  directed  and  required  his  ex- 
ecutors to  carry  on  the  business,  in  conjunction  with  his  sons,  until 
the  youngest  attained  twenty-one,  and  he  empowered  them  to  sell  the 
brewery  auring  William's  minority.  He  chaiged  his  freehold  and 
other  property  with  the  payment  of  his  surplus  capital,  and  directed 
mortgages  of  his  real  estate  for  securing  the  legacies.  The  will  was 
not  proved  till  December,  1827 ;  but  alter  the  testator's  death  the  ex- 
ecutors left  the  surviving  partners  in  the  undisturbed  possession  of 
the  pai*tnei*ship  property,  and  though  they  did  not  take  any  active 
part  the  business  was  carried  on  with  their  concurrence.  Disputes 
arose  between  the  surviving  partners,  and  a  suit  for  adriiinistration 
was  instituted,  which  throuM  the  interference  of  the  executors  was 
abandoned.  In  January,  181&,  the  executors  joined  in  deeds,  whereby 
the  partnership  was  dissolved,  and  Henry  E.  assigned  his  interest  to 
George  in  consideration  of  20,000/.,  and  the  executors  released 
Henry  E.  from  all  claims  in  respect  of  any  surplus  capital.  The 
business  was  afterwards  sold,  with  the  sanction  ol  the  court,  and  in 
March,  1830,  was  found  to  be  insolvent,  and  the  partnership  property 
tamed  out  to  be  wholly  unproductive  to  the  testator's  estate.  In 
January,  1831,  a  bill  was  filed  by  infants  interested  in  the  two  lega- 
cies, seeking  to  charge  the  executors  with  wilful  default  in  not  having 
obtained  payment  of  the  legacies  out  of  the  surplus  capital.  By  se- 
veral decretal  orders  accounts  were  directed  to  be  taken  as  to  the  accu- 
racv  of  the  recitals  in  the  partnership  deed,  the  value  of  the  plant,  &xj., 
and  the  surplus  money  due  to  the  testator  at  his  death,  and  accounts, 
dealings  and  transactions ;  and  if  the  master  should  find  that  he  was 
unable  to  take  such  account,  by  reason  of  the  non -production  of  books 
of  account,  he  was  to  state  the  circumstances.  He  was  also  directed 
to  inquire  by  whom  the  partnership  property  was  possessed  at  the 
death  of  the  testator,  and  now  disposed  ot,  and  whether  the  executors, 
with  due  diligence,  and  without  their  wilful  default,  might  have  pos- 
sessed themselves,  out  of  the  partnership  property,  of  sufficient  to 
pay  the  two  legacies  of  12,000/.  The  master  was  unable  to  take  the 
accounts,  by  reason  of  the  non-production  of  the  books.  He  found, 
however,  on  the  imperfect  evidence  before  him,  large  sums  due  to  the 
testator,  and  large  partnership  assets,  which,  however,  varied  in  each 
of  his  three  reports ;  he  also  found  that  the  executors  might,  with  due 
diligence,  &c.,  have  possessed  themselves,  out  of  the  partnership  pro- 
perty, of  sufficient  to  pay  the  two  legacies.  The  court,  nowever,  was  of 
opinion  that  there  was  no  reason  for  thinking  that  the  testator's  surplus 
capital  could,  if  at  all,  have  been  realized  without  putting;  an  ena  to 
the  business,  which  the  executors  were  not  bound  to  do.  That  though 
the  executors  had  not  fully  or  properly  performed  their  duty,  still  it 
was  more  a  matter  of  conjecture  tnan  of  proof  what  the  assets  and 
liabilities  were,  that  the  results  were  not  accurate  or  approaching  to 
acc^^cyi  ^^^  ^^^  ^^  ^^^  "^^  ^^^^  satisfactorij^  made  out  either  that 
ther®  were  partnership  assets,  out  of  which  the  legacies  could  have 
been  recovered  or  secured,  nor  that  the  assets  were  such  as  to  make 
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it  impracticable  for  the  executors  to  obtain  payment  of  the  legacies. 
The  court,  in  this  state  of  things,  declined  to  charge  the  execators. 
Rowley  v.  Adams,  7  B.  995. 

4.  Breach  of  trust — Assets,  collection  of -^Laches. — Part  of  a  tes- 
tator's assets  consisted  of  a  promissory  note.  The  executor,  though 
requested  by  the  parties  interested  so  to  do,  neglected  to  eet  it  in,  and 
about  two  years  afterwards  it  was  lost  by  the  insolvency  oi  the  debtor : 
Held,  that  the  executor  was  personally  liable.     Cansy  t.  Bond,  6  B. 


6.  Breach  of  trust— Auctioneer. — Executors  employed  an  auc- 
tioneer, who  received  the  deposit  After  some  necessary  delay  the 
purchases  were  completed  on  the  17th  of  December,  1831.  The 
auctioneer  failed  to  pay  over  the  deposit.  The  executors,  acting 
under  legal  advice,  took  no  legal  proceedings  against  him  till  thel4tn 
of  March  1892,  and  the  money  was  lost  The  auctioneer  was  not,  at 
the  completion  of  the  sale  or  afterwards,  in  circumstances  to  pay  the 
balance :  Held,  under  the  circumstances,  that  the  executors  were  not 
personally  liable.     Edmonds  v.  Peake,  7  B.  299. 

6.  Breach  of  trust— Legatee* s  suit— Accounts— Third  party. — 
Under  a  decree  in  a  legatees'  suit  to  take  the  usual  accounts,  A.  B.  went 
hi  and  claimed  the  residue,  which  the  master  found  him  entitled  to,  but 
the  residue  was  not  then  ascertained,  and  no  order  was  made  in  respject 
of  it:  Held,  that  A.  B.  was  not  precluded  from  afterwards  asking 
relief  against  the  executor  in  respect  of  an  alleged  breach  of  trust  in 
a  suit  of  his  own,  he  not  having  in  the  first  suit  been  in  a  situation 
to  investigate  the  accounts  of  the  executor,  or  to  claim  the  relief 
which  he  asked  in  the  second.     Outdid  v.  Kinton,  6  B,  517. 

And  see  Debtor  and  Creditor,  3.  Marriage  SaTTi.BMBNT. 
Parties,  7. 

EXECUTORY  TRUST.    See  Appointment,  1. 

EXONERATION.    See  Tenant  for  Life.    Will,  10,  46. 

FALSE  ANSWER.    See  Production  of  Documents,  la 

FALSE  PLEA.    See  Debtor  and  Creditor,  3,  4. 

FEES.    See  Taxing  Master. 

FEME  COVERT.  See  Husband  and  Wife,  passim.  Limi- 
tations, Statute  of. 

FI.  FA.    See  Process. 

FORECLOSURE.  See  Mortgagor  and  Mortgagbb»  4. 
Parties,  2. 

FOREIGN  ATTACHMENT.— CWf(w»  of—Legal  or  equitable 
Hen— Injunction, — The  plaintiffs  advanced  several  sums  of  monqf  to 
S.  M.  and  W.  on  the  security  of  shipments  coming  to  them  as  return 
remittances  from  their  correspondents  in  Hayti,  which  shipments  they 
directed  the  Haytian  house  to  consign  to  the  pluntiffs.  Tlie  Haytian 
house  was  informed  of  the  contracts,  and  promised  the  plaintifis  to 
make  the  remittances  accordingly.  In  June,  1842,  a  cargo  of  goods 
was  prepared  h^  the  Haytian  house  as  return  remittances^  and  they 
directed  the  plamtiffs  to  insure  a  part  of  the  cargo  on  the  aooouni  of 
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S.y  and  informed  W.  that  a  part  of  the  cargo  was  intended  for  him, 
which  W.  communicated  to  the  plaintiffs.  Tlie  resident  partner  in 
the  Haytian  house  died  in  June,  1842,  after  the  cargo  had  been 
shipped  but  before  it  was  consigned,  and  his  administratrix  consigned 
the  car^o  to  B.  in  London,  under  whose  orders  it  was  sold  and  by 
whom  tne  proceeds  were  received  in  December,  1842.  S.  and  Co., 
creditors  ot  the  Haytian  house,  on  the  29th  August,  1842,  attached 
by  foreign  attachment,  according  to  the  custom  of  London,  the  goods 
of  the  Haytian  house  in  B.'s  hands.  By  a  letter  dated  the  7th  Sep- 
tember, lo42,  the  surviving  partner  in  the  Haytian  house  directed 
B.  to  hold  the  cargo  for  H.,  M.  and  W.  in  certain  parts.  On  a  bill 
and  motion  to  restrain  the  proceedings  of  S.  and  Co.  against  B.,  in 
the  Lord  Mayor's  court:  Held,  that  the  right  of  the  plaintiffs,  if 
any,  was  an  equitable  and  not  a  legal  jight ;  that  the  plaintiffs  were 
entitled  to  the  aid  of  the  court  in  the  trial  of  the  right ;  and  that  the 
proceedings  in  the  Lord  Mayor's  court  should  be  restrained  by  in- 
junction.    Cotesworth  v.  Stephens,  4  H.  185. 

FORMA  PAUPERIS.    See  Pauper,  passim. 

FRAUD. — 1.  Heir — Specialty  debt — Settlement  by  Iteir  of  an- 
cestor's real  estates — Pfea(;?t«^.— Settlement  by  the  heir,  upon  his 
marriage,  of  the  ancestor's  estates,  supported  against  the  claims 
of  the  specialty  creditors  of  such  ancestor.  Sir  W.  H.  died  in- 
debted in  specialty.  After  his  death,  on  the  marriage  of  his 
heiress,  a  settlement  was  executed  whereby  Rafter  reciting  the  in- 
sufficiency of  the  personal  estate  to  pay  the  clebts  and  that  a  con- 
siderable sum  was  due  on  that  account)  a  part  of  the  estates  was 
conveyed  to  provide  a  fund  to  pay  the  debts,  and  the  remainder 
was  settled  on  the  heiress,  her  intended  husband,  and  their  issue. 
Many  years  after,  the  produce  of  the  estates  appropriated  to  the  pay- 
ment of  the  debts  was  found  insufficient:  Held,  that  the  circum- 
stances did  not  afford  any  proof  of  fraud,  or  any  want  of  bona  fides 
in  the  execution  of  the  settlement ;  that  the  settled  estates  were  not 
liable  to  the  specialty  debts ;  and  that  even  if  a  want  of  bona  fides 
had  appearea,  relief  could  onlv  be  obtained  in  a  suit  putting  the 
mala  fides  properly  in  issue.     Michardson  v.  Horton,  7  B.  112. 

2.  Jurisdiction—Legal  and  equitable  fraud — Injunction— Prac- 
tice,— This  court  has  concurrent  jurisdiction  with  a  court  of  law  in 
cases  of  fraud,  but  there  are  courses  of  conduct  which  this  court  con- 
strues as  ft*audulent,  but  which  courts  of  law  would  not  notice. 
Upon  an  injunction  to  restrain  an  action  at  law,  on  the  ground 
both  of  le^I  and  equitable  fraud,  the  court,  admitting  its  jurisdiction 
to;  determine  the  lejgal  fraud,  permitted  the  action  to  proceed,  in 
order  to  determine  the  question  of  legal  fraud,  and  restramed  execu- 
tion onlv,  with  libertv  to  apply.  The  jury  having  found  that  there 
was  no  legal  fraud,  this  court  afterwards  entered  into  the  considera- 
tion of  the  question  of  equitable  fraud,  and  finding  none  to  exist, 
permitted  execution  to  be  taken  out.     Clarke  v.  Manning^  7  B.  162. 

And  see  Agent,  2.  Injunction,  5.  Insolvent  Act.  Pro- 
duction OF  Documents,  3. 

GENERAL  ORDERS.—!.  Answering  amendments  and  excep- 
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tionS'-6th  Ordei*  of  April,  1828.— The  6th  order  of  April,  1828, 
does  not  apply  to  a  case  where  a  defendant  is  ordered  to  answer 
amendments  and  exceptions  together.     Lloyd  v.  Clark,  6  B.  467. 

2.  Costs— ^th  Order  of  August,  1841 — Plea  not  set  down.— A 
plaintiff  neglected  to  set  down  a  plea  for  argument.  The  defendant 
moved,  ex  parte,  for  the  costs  of  the  plea  and  of  suit.  The  court  de- 
clined to  make  the  order.     Roberts  v.  Jones,  7  B.  57. 

3.  Preliminary  inquiry-— bth  Order  of  May,  1889 — Practice. — 
A  preliminary  inquiry,  under  the  5th  general  order  of  May,  1839,  as 
to  who  was  next  of  kin,  was  refused,  where  the  plaintiff  sued  in  his 
right  of  next  of  kin ;  but  it  was  denied  by  the  answer  that  he  filled 
that  character.     Kinshela  v.  Lee,  7  B.  300. 

4.  Preliminary  inquiry— bth  Order  of  May,  \^Q— Voluntary 
settlement. — When  the  substantial  equity  of  a  plaintiff's  bill  is  denied 
by  the  answer,  the  court  will  not,  on  motion,  direct  the  preliminary 
inquiry  under  the  5th  general  order  of  May,  1839.  A  bill  was  filed 
to  set  aside  a  voluntary  settlement  on  the  ground  of  the  insolvency  of 
the  settlor,  the  insolvency  being  denied  by  the  answer.  The  court 
declined  ordering,  on  motion,  the  preliminary  inquiries  as  to  the  par- 
ties interested  under  the  settlement.     Belcher  v.  Whitmore,  7  B.  245. 

5.  Service  ofcoptf  of  hill — New  Orders  of  May,  1845 — Practice. 
— Memorandum  ot  serving  copy  of  bill  allowed  to  be  entered  after 
the  orders  of  May,  1845,  were  in  operation,  although  the  service 
would  have  been  bad  if  made  after  those  orders  took  effect.  JRf/- 
tham  V.  Clarhe,  13  S.  491. 

6.  Settina  down  far  argument — Orders  of  August,  1841. — The 
time  limited  by  the  39th  order  of  August,  1841,  for  setting  down  a 
cause  for  argument  upon  an  objection  for  want  of  parties,  cannot  be 
enlarged,  except  by  consent.     uaJvert  v.  Oandy,  1  P.  618. 

And  see  Amendment,  1,  2,  3.  Answer,  2,  5.  Appearance, 
1,  2,  3.  Dismissal,  2,  4,  5.  Exceptions,  1.  Impertinence,  4 
Master's  Report,  2.  Parties,  1,  3,  7,  10.  Practice,  3,  7. 
Pro  Confbsso,  1,  3. 

GRAMMAR  SCHOOL.  —  Schsme  for  ^Religious  imtructim 
and  discipline— Restriction  on  master  as  to  ecclesiastical  preferment. 
— In  settling  a  scheme  for  a  grammar  school,  where  the  head  master 
is  to  be  a  graduate  of  Oxford  or  Cambridge,  and  in  holy  oi-ders,  the 
court  will  give  no  specific  directions  as  to  religious  instruction  or  dis- 
cipline, but  will  leave  the  details  of  both  to  the  discretion  of  the  head 
master.  Restrictions  imposed  on  the  master  of  a  free  grammar 
school  as  to  holding  ecclesiastical  preferment.  In  the  matter  of  The 
King's  Grammar  School  in  the  Borough  of  Warwick,  and  in  the 
matter  of  the  52  Oeo.  3,  c.  101,  and  in  the  matter  of  the  3  &,  4  Vict, 
c.  77;  1  P.  564. 

GUARDIAN  AD  LITEM.  See  Infant,  1,  2,  3,  4^  5.  Lu- 
nacy, 2,  3. 

HABEAS  CORPUS.    See  Infant,  6. 

HEIR.  See  Debtor  and  Creditor,  4.  Fraud,  1.  Will, 
32, 33. 
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HUSBAND  AND  WIFE.— 1.  Mhjoinder-'Phadim—Evi' 
defice, — Property  was  given  in  trust  **  for  the  sole  and  absolute  use" 
of  a  female  infant.  She  afterwards  married  under  age,  and  a  settle- 
ment was  made,  giving  half  to  the  wife  for  her  separate  use,  and  the 
other  half  to  the  husband.  A  bill  was  filed  by  the  husband  and  wife, 
afler  the  latter  had  come  of  age,  against  the  trustees,  seeking  to 
charge  them  with  a  breach  of  trust.  The  court  thought  the  frame  of 
the  suit  improper,  but  gave  leave  to  amend ;  and  the  wife  being,  by 
amendment,  made  to  sue  by  her  next  friend,  a  decree  was  made. 
After  publication,  a  bill  filed  by  husband  and  wife  was  amended 
by  making  the  wife  sue  by  her  next  friend :  Held,  that  the  evidence 
was  still  receivable.     Davis  v.  Prout,  7  B.  288. 

2.  Settlement  to  separate  use  of  the  wife, — A  married  woman, 
having  a  life  interest  in  a  fund,  was  living  with  and  was  maintained 
by  her  husband,  but  out  of  her  own  income,  and  in  a  manner  very 
inadequate  to  it,  and  he  was  in  very  embarrassed  circumstances,  and 
had  no  means  of  support  except  his  wife's  income.  The  court  never- 
theless refused  to  order  a  portion  of  it  to  be  sejttled  to  her  separate 
use.    Vaughan  v.  Bucks^  13  S.  404. 

3.  Wife's  reversionary  interest — Acquiescence — Trust.-^A  feme 
covert  was  entitled  to  a  reversionary  interest  in  a  sum  of  money 
vested  in  her  husband  and  another  as  trustees.  By  deed  expressed 
to  be  made  between  the  tenant  for  life,  of  the  one  part,  and  the 
trustees  (including  the  husband),  of  the  other  part,  the  tenant  for 
life,  who  alone  executed  the  deed,  declared  that  the  trustees  should 
hold  the  fund  on  certain  modified  trusts  whereby  the  wife's  rever- 
sionary interest  was  made  subject  to  her  power  of  appointment  by 
deed  or  will.  The  wife  died,  leaving  her  husband  surviving,  having 
appointed  the  reversionary  interest  away  from  her  husband.  The 
husband  afterwards  died,  and  the  reversionary  interest  subsequently 
came  into  possession.  The  court  considered  that,  under  the  circum- 
stances, the  husband  ought  to  be  deemed  to  have  acquiesced  in  the 
arrangement  and  accepted  the  trusts  for  the  benefit  of  the  wife's 
appointees^  and  held,  tnat  the  appointees  of  the  wife  were  entitled  as 
arainst  the  representatives  of  the  liusband.     Ifirnan  v.  Whitley,  7  B. 

4.  Wife*s  reversionary  interest  in  chose  in  action  —  Release — 
Jfen/er.— Whether  a  feme  covert,  who  is  entitled  to  a  reversionary 
interest  in  a  chose  in  action,  can,  by  obtaining  a  release  of  thejprior 
interest,  effectually  dispose  of  the  property,  quce^re.  Story  v.  Tofiye, 
1  B.  91. 

IDENTITY.    See  Vendor  and  Purchaser,  3. 

IMPERTINENCE.— 1.  Discovery—  Answer—  Repetition.— A. 
plaintifi'  may  call  for  information  of  a  very  minute  character,  which 
the  defendant  is  bound  duly  to  afford ;  yet  he  may  do  it  in  such  a 
way  as  to  amount  to  what  is  called  impertinence  or  prolixity 
amounting  to  impertinence.  Where  a  party  is  required  to  set  forth 
information,  and  he  refers  to  a  book  containing  all  that  information, 
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it  will  be  impertinent  for  him  afterwards  to  repeat  the  information 
contained  in  that  book.    Marshall  t.  Mellershf  6  B.  666. 

2.  Information — Interest  of  relator. — Exceptions  for  imperti- 
nence cannot  be  obtained  if  the  materialitj  of  the  passages  is  so  con- 
nected with  the  merits  of  the  cause  as  to  render  it  proper  matter  for 
discussion  and  for  the  determination  of  the  court  At  the  hearing, 
an  information  was  filed  by  the  attorney  general,  at  the  relation  of 
A.  B.;  to  set  aside  a  fraudulent  deed  executed  by  an  outlaw,  in  a 
ciril  action  between  the  judgment  and  inquisition :  Held,  that  state- 
ments, showing  the  interest  of  the  relators  and  the  motives  for  the 
execution  of  the  deeds  as  against  the  creditors,  were  not  impertinent 
Tfie  Attoimey  Oeneral  v.  Mickards,  6  B.  444. 

3.  Same, —An  information  filed  by  the  attorney  general  at  the 
relation  of  A.  and  B.,  praying  for  the  crown  Ihe  benefit  of  a  judg- 
ment in  outlawry  agarast  C.^  and  that  a  deed  executed  by  C,  con- 
veying his  property  to  trustees,  might  be  set  aside  as  fraudulent  and 
void  against  the  crown,  contained  short  statements  showing  .the 
interest  of  the  relators,  and  alleging  that  the  motives  for  the  deed 
were  to  defraud  C.'s  creditors :  Held,  that  these  statements  were  not 
impertinent  Exceptions  for  impertinence  nannot  be  sustained  unless 
it  appears  clearly  that  the  statements  excepted  to  cannot  be  material 
at  tne  hearing  of  the  cause.  Although  it  is  not  necessary  that  a 
relator  in  an  information  should  have  an  interest  in  the  subject  of  the 
suit,  yet  a  statement  showing  his  interest  is  not  impertinent,  as  in  the 
event  of  the  suit  failing  the  costs  mav  be  more  easily  apportioned* 
Richards  v.  The  Attorney  General,  12  C.  &  F.  80 ;  (amrmtng  ordeis 
of  the  Master  of  the  Rolls,  6  B.  444,  and  of  the  Lord  Chanoetlor, 
1  Phill.  383.) 

4.  Reference  of  bill  after  sfibpema  to  r^oin. — Afler  subpoena  to 
rejoin,  a  defendant  cannot,  without  special* leave,  refer  the  bill  for 
impertinence,  thongh  he  has  taken  no  step  in  the  cause  since  its 
amendment.  Plaintiff  amended  his  bill,  requiring  no  farther 
answer,  and  afler  the  expiration  of  the  eight  days,  filed  a  replication 
and  served  subpoena  to  rejoin.  The  defendant  afterwards  took  ex- 
ceptions to  the  amended  bill  for  impertinence:  Held,  iireirular. 
Grubb  V.  Pemj,  7  B.  376. 

INCONSISTENT  DISPOSITIONS.    See  Will,  34. 

INFANT.— 1.  Guardian  ad  litem — Commission — Practice.'- 
On  an  application  by  motion  for  the  appointment,  without  a  com- 
mission, 01  a  guardian  ad  litem  to  an  mfisint  abroad,  an  affidavit 
should  be  produced  of  the  infancy  of  the  party.  Lingren  t.  Im- 
gren,  Dich  v.  j&acy,  7  B.  66. 

2.  Saw^.— Whether  a  guardian  ad  litem  can  be  assigned  to  an 
infant  resident  within  the  jurisdiction,  without  bringing  him  into 
court  or  by  means  of  a  commission,  quaere.  Nixon  v.  JFVn?,  7  B. 
349. 

3.  Same. — Ouardian  ad  litem  appointed  to  infants  under  special 
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circumstances  Without  a  commission  or  their  appearins^  in  court. 
StiUweU  V.  Blair,  13  8.  399. 

4.  Oaardian  ad  litem — Pleading — Costs, — On  the  application  of 
the  plaintiffs  a  six  clerk  was  appointed  guardian  ad  lit^i  tor  a  defend- 
ant, who  was  stated  to  be  an  infant,  but  was  in  reality  of  full  a^e. 
A  decree  was  made  and  the  accounts  taken  on  that  footing :  Heldy 
that  the  proceedings  were  not  binding  on  him,  and  the  plaintiffs 
were  ordered  to  pay  the  costs  of  the  six  clerk.  Oreen  v.  BadJey. 
7B.271.  "^ 

5.  Ouardian  ad  litem — Practice — Second  Order  of  the  11th  of 
AvrU,  1842— Construction. — Under  the  second  Order  of  the  11th 
ot  April,  1842,  the  court  nominates  the  solicitor  for  the  infant,  and 
usoaihr  appoints  the  solicitor  of  the  suitors'  fund.  Thomas  y.  The^ 
ma#,7B.  47. 

6.  Ward  of  Courts  Habeas  corpus^  Contempt. — A  habeas  corp^is 
issued  to  brin^  up  the  body  of  a  ward  of  court  who  had  been  taken 
in  execution  in  an  action  by  a  tradesman  for  necessaries,  and  the 
tradesman  was  ordered  to  attend  at  the  bar  of  the  court  at  ^e  same 
time.    BondY.RoberUyld».4f^. 

INFORMATION.    See  Impertinence,  2,  3. 

INJUNCTION.— 1.  Common  injunction  extended  to  stay  trial — 
Amendment  of  bUL — The  plaintiff  having  obtained  the  common 
injunction  upon  the  allowance  of  exceptions  for  insufficiency,  pro- 
cured an  order  to  amend  without  prejudice  to  the  injunction,  under- 
taking to  amend  within  a  week,  and  that  the  defendant  might  answer 
the  exceptions  and  amendments  together.  The  amendments  having 
been  made  accordingly,  the  court  extended  the  common  injunction 
to  stay  trial.     Archer  v.  Hudson,  6  B.  474. 

2.  ieave  to  bring  an  action. — A  motion  being  made  for  an  injunc- 
tion it  stood  over,  with  liberty  to  the  plaintiff  to  bring  an  action  to 
establish  his  risht.  The  plaintiff  neglecting  to  proceed  therein,  the 
motion  was  remsed  with  costs.     Perry  v.  Truejitt,  6  B.  418. 

3.  Mine  ^Mandatory  injunction. — Injunction  granted,  prohibi- 
tory in  form,  but  mandatory  in  its  enects.  Tenant  of  a  mine 
restrained,  on  motion,  from  permitting  a  communication  with  an 
adjoining  mine  to  continue  open  and  water  to  flow  through  the 
same,  the  effect  intended  being  to  compel  the  defendants  to  close 
the  oommonication.     Mexborou^h,  Earl  of  v.  Bewer^  7  B.  127. 

4.  Restraint  of  trade— Solicitor  and  client — Agreement.— A.. j  on 
being  articled  toB.,  covenanted  not  to  be  concerned  for  any  of  B.'s 
clients,  and  to  foifeit  100/.  for  any  such  breach.  A.,  after  beinff 
admitted,  acted  in  contravention  of  this  covenant.  He  was  restrained 
by  injunction.    NichoUs  v.  Stretton,  1  B.  42. 

h.  Trade  mark —Fraud.— A  blacking  manufactory  had  long  been 
carried  on  under  the  firm  of  Bay  and  martin  at  97,  High  Holbom. 
The  executors  of  the  survivor  continued  the  business  under  the  same 
name.  A  person  of  the  name  of  Bay  having  obtained  the  authority 
of  one  Martin  to  use  his  name^  set  up  the  same  trade  at  90^  Holbom 
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Hill,  and  sold  blacking  as  of  the  manufacture  of  Day  and  Martin^ 
90^  Holborn  Hill,  in  bottles  and  with  labels  haying  a  general  resem- 
blance to  those  of  the  original  firm.  He  was  restrained  by  injunc- 
tion. Principles  on  which  the  court  interferes  with  the  use  of  trade 
marks,  Crofi  v.  2>ay,  7  B.  84. 

And  see  Banking  Company.  Canal  Act,  Passim.  Court  op 
Rbyibw,  3.  Debtor  and  Creditor,  3,  4.  Foreign  Attach- 
ment.   Fraud,  2.    Tenant  for  Life. 

INSOLVENT  ACT.- Fraudulent  assigtment'-Lien.'-A.  beiiie 
entitled  to  three  debts,  covenanted  with  B.  that  in  case  he  reoeived 
them  in  full  he  would  pay  him  1000/.,  but  in  case  he  should  receive 
part  only,  he  would  pay  one  sixth  of  the  sum  recovered.  A.  reco- 
vered one  of  the  debts,  which  he  wholly  retained ;  afterwards,  and 
within  three  months  before  A.'s  imprisonment  and  taking  the  benefit 
of  the  insolvent  act,  he,  without  pressure,  assimed  one  of  the  debts  to 
B.,  to  secure  one  sixth  of  the  debt  recoverea  and  those  still  unpaid* 
It  was  set  aside  as  fraudulent  under  the  act :  Held  also,  that  B.  had 
not,  as  against  the  insolvent's  assignees,  any  lien  on  the  remaining 
debts  for  the  one  third  of  the  first  debt  improperly  retained  by  A. 
Harries  v.  Lloyd,  6  B.  426. 

INTEREST.— Sfaf.  1  #•  2  Vict.  c.llO,  m.17,  lS,--Charginff 
order. — By  a  decree  the  lands  of  the  defendant  were  declared 
chargeable  with  40/.  a  year,  and  the  master  was  directed  to  take  an 
account  of  the  arrears,  and  the  defendant  was  ordered  to  pay  what 
should  be  found  due :  Hdd,  that  the  defendant  was  not,  under  the 
1  &  2  Vict.  c.  110,  ss.  17,  18,  liable  to  pay  interest  on  the  amount 
found  due  from  the  date  of  the  decree  to  the  date  of  the  master^s 
report.     The  Attorney  General  v.  Lord  CannngtoUy  6  B.  454. 

And  see  Debtor  and  Creditor,  2. 

INVESTMENT.— C/iaw^c  of  .securities— Real  estates  in  Ireland 
—Stat.  4if5W.  4,  c.  29.— Under  the  4th  and  5th  W.  4,  c.  29,  a 
trust  to  invest  money  in  real  securities  in  England  or  Wales  or 
Great  Britain  will  authorise  ah  investment  on  real  securities  in  Ire- 
land also ;  and  although  the  money  be  already  invested  in  Great 
Britain,  the  court  will,  on  the  application  of  the  tenant  for  life  of  |he 
fund,  direct  a  reference  to  the  master  to  inquire  whether  it  wil{  be 
for  the  benefit  of  all  parties  interested  that  that  investment  should 
be  changed  for  one  at  a  higher  rate  of  interest  in  Ireland.  Jn  the 
matter  of  tJie  4  ij'  6  W.  I,  c.  29,  ex  parte  Lord  William  PamletL 
1  P.  57a 

IRREGULARITY.    See  Practice,  8. 

JOINT  STOCK  COMPANY.    See  Banking  Company. 

JOINT-TENANCY.— 2Vi«*/or  tlie  henefA  of  a  married  woman 
and  her  children. — A  sum  of  money  was  remitted  to  JEnaland,  to  be 
secured  for  the  benefit  of  a  married  woman  and  her  childran,  ao  that 
the  same  mi^ht  not  come  to  the  hands  of  her  husband :  Held,  that 
they  took  as  joint-tenants. — Bustard  v.  Saunders,  7  B.  92. 

JVT)QMENT.-^Priority— Statute  of  Limitatiof^^Outstandis^ 
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term. — In  1817,  a  tenant  for  life  of  freehold  estates,  subject  to  long 
outstanding  terms,  granted  a  personal  annuity  to  the  plaintifF,  secured 
by  warrant  of  attorney,  on  which  judgment  was  forthwith  entered  up 
and  docketed.  Afterwards,  in  1818  and  1819,  he  created  other  in- 
cumbrances, two  of  which  were  by  demises  of  the  estate.  The 
plaintiff  did  not  sue  out  any  elegit  till  1822,  when  he  did  so.  The 
inquisition  being  duly  returned,  he  commenced  an  action  of  eject- 
ment, which  he  discontinued,  in  consequence  of  the  outstanding 
terms.  In  a  suit,  to  which  the  plaintiff,  within  twenty  years  from 
the  last  payment  of  the  annuity,  filed  his  bill  against  all  the  other 
parties,  to  have  it  declared  that  he  was  entitled  to  stand  as  first  in- 
cumbrancer; that  the  decree,  &c.  might  be  altered;  or  that  the 
plaintiff  mieht  be  at  liberty  to  proceed  at  law,  and  that  the  defend- 
ants might  be  I'estrained  from  setting  up  the  terms ;  one  of  the  de- 
fences was,  that  the  plaintiff's  annuity  was  usurious.  The  Couit 
held  that  the  plaintiff  was  not  barred  by  the  proceedings  in  the  suit, 
and  restrained  the  bill  for  a  year,  giving  the  plaintiff  leave  to  bring 
an  action  for  the  recoveiy  of  the  freehold,  and  restraining  the  de- 
fendants from  setting  up  the  terms;  and  also  (though  not  specifically 
asked  by  the  bill)  from  setting  up  the  statute  of  limitations.  The 
Court  also  refused  to  interfere  with  the  application  of  the  rents  in 
the  meantime,  or  to  grant  inquiries  as  to  the  validity  of  the  plaintiff's 
charge,  holding  that  prima  facie  credit  was  to  be  given  to  the 
judgment,  and  that  if  the  defendants  had  any  equitable  case  to  make 
agamst  the  judgment,  they  ought  to  adopt  proceedings  of  their  own 
to  establish  that  case. — Smith  v.  The  Earl  of  Effingham^  1 B.  357. 

JURISDICTION.  See  Arbitration.  Canal  Act.  Court 
OF  Review,  2, 3.    Fraud,  2. 

LEGACY  DUTY.    See  Assignment. 

LEGATEE'S  SUIT.    See  Executor,  6. 

LIEN.  See  Foreign  Attachment.  Insolvent  Act.  Soli- 
citor and  Client,  2.   Vendor  and  Purchaser,  4. 

LIMITATION.— iStofttJfe  3  .j-  4  Will  4,  c.  27 --Title -^Length  of 
time. — If  husband  and  wife,  being  seised  in  fee  in  right  of  the  wife, 
convey  to  a  purchaser  by  deed  without  fine,  the  wife,  if  she  sur- 
vives, and  if  not,  her  heir  may,  on  the  husband's  death,  recover  the 
land,  notwithstanding  the  purchaser  may  have  been  in  possession  for 
more  than  forty  ye&re.— J ufupseti  v.  Pitchers j  13  S.  327. 

And  see  Banking  Company.  Judgment.  Tenant  for  Life,  2. 

LUNACY. — 1. .  Committee's  sureties —lAdbUity  of  for  costs  of 
proceedings  against  the  committee^  occasioned  by  his  default, — The 
aareties  on  a  committee's  recognizance,  the  condition  of  which  was 
that  the  committee  should  obey  the  orders  of  the  Lord  Chancellor 
with  respect  to  the  lunatic's  estate,  held  liable,  on  the  default  of  the 
committee,  not  only  for  the  balance  reported  due  from  him  on  his 
accounts,  but  also  for  the  costs  of  proceedings  subsequentlv  taken 
against  him  for  the  purpose  of  enforcing  payment  of  such  balance, 
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althougb  the  sureties  had  no  notice  of  the  defiiiilt  of  their  prineipil 
until  after  these  proceedings  had  heen  taken. — In  the  nuOUr  of 
Lockev,  1  P.  609. 

2.  Guardian  ad  li f em-- Committee — Pracfic«— 1  WUL  4,  c.  65,  s* 
41. — It  is  not  the  practice  of  the  Court  to  appoint  a  person  reaidait 
abroad  to  be  guardian  ad  litem,  A.  was  found  lunatic  in  Irekmd, 
and  B.  was  appointed  his  committee  there.  A.  being  a  defendanl  to 
a  suit  in  England^  an  application  was  made  that  B.  might  be  ap* 
pointed  guardian  ad  litem :  Held,  that  the  proper  eonrse  was  to  g«t 
the  Irish  commission  recorded  in  England^  under  the  1  WilL  4^  & 
65,  s.  41,  and  then  for  the  lunatic  and  committee  to  answer  together* 
Sartland,  Ladyy  v.  Atcherley,  7  B.  63. 

3.  Guardian  ad  litem^QSth  Order  of  October^  1842 -- Solicitor 
of  suitori!^  fund.— The  solicitor  of  the  smtors'  fond  appointed  oodar 
the  28th  Qrder  of  the  26th  of  October,  1842,  guardian  ad  Htem  of  a 
lunatic  defendant  not  so  found  by  inquisition.  —  M^Keverahm  ▼• 
Cort,  7  B.  347. 

4.  Residence  ofj  out  of  jurisdiction — Leave  eiyen  for  a  luatio^ 
under  particular  circumstances,  to  reside  in  Scouand,  hia  committer 
who  resided  in  England,  undertaking  to  bring  him  within  the  juia* 
diction  whenever  it  should  be  required. — In  the  matter  of  Jones,  a 
lunatic,  1  P.  461. 

5.  Hight  of  partt/  interested  in  the  lunatics  estate  to  intenmis 
upon  the  inquisition—  Consent  to  be  bound  by  the  verdict. — ^An  appli* 
cation  by  a  mortgagee  of  an  alleged  lanatic's  estate  to  be  allowed  to 
attend  by  counsel  at  the  inquisition  refused,  the  applicant  declining 
to  be  bound  by  the  result  of  the  proceedings. --JSbpoarte  Snook,  1 
P.  612. 

MAINTENANCE.— Orphanage  share— Accumulations-^Biffht 
by  surviaoj'ship — Past  maintenance— -Out  of  what  jnnd  payable. — 
The  allowance  to  which  a  mother,  who  has  maintamed  her  orphan 
child,  IS  entitled,  afler  the  death  of  the  child,  out  of  the  accumulations 
of  its  fortune,  is  limited  to  what  she  has  actually  expended  upon 
such  maintenance,  though  such  expenditure  should  have  been  less 
than  what  the  amount  of  the  child's  fortune  would  have  justified; 
and  the  allowance  ought  to  be  paid  out  of  that  part  of  the  child's  fop* 
tune  which  it  would  Iiave  been  most  for  the  benefit  of  the  child,  if 
living,  to  have  applied  for  that  purpose.— ^rwm  v.  Knott,  1  P.  672. 

MARRIAGE  ACT.— Forfeiture— Settlement.— Where  the  hus- 
band alone  incurs  a  forfeiture  under  the  Marriage  Act  (4  Greo.  4,  c. 
76,  8.  23),  the  Court  has  no  authority  to  order  any  settlement  of  the 
wife's  pioperty  on  the  issue  of  the  wife  by  any  subsequent  marriage. 
^Att.'Gen.  v.  Mullay,  7  B.  351. 

MARRIAGE  ARTICLES.— l.Con^^rMc^ion.— A  repreaentation 
made  by  one  party  for  the  purpose  of  influencing  the  conduct  of 
another,  and  acted  on  by  him,  will  in  general  be  sufficient  to  entitle 
him  to  the  assistance  of  a  court  of  equity  for  the  purpose  of  reaUuDg 
such  representation.    And  so  in  proposals  of  marriage,  if  the  panent 
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or  his  agent  deliberately  holds  out  inducements  to  the  suitor  to  cele* 
brate  it,  believing  it  was  intended  that  he  should  have  the  benefits 
so  held  out  to  him,  a  court  of  equity  will  eive  effect  to  the  proposals. 
Proposals  of  marriage,  written  oy  the  lady's  brothers,  acting  oy  her 
father's  authority,  stated  that  "  Mr.  J.  P.  T.,  the  father,  also  intends 
to  leave  a  further  sum  of  10,000/.  in  his  will  to  Miss  T.,  to  be  settled 
on  her  and  her  children,  the  disposition  of  which,  supposing  she  has 
no  children,  will  be  prescribed  by  the  will  of  her  fatner.  These  are 
the  bases  of  the  arrangement,  subject  of  course  to  revision,  but  they 
will  be  sufficient  for  Baron  B.  to  act  upon."  Baron  B.,  upon  re- 
ceiving the  proposals,  provided  a  jointure  as  required  by  them  for 
his  intended  wife,  and  then  married  her.  In  the  settlement  after* 
wards  executed,  there  was  no  mention  of  this  sum  of  10,000/.;  and 
it  was  not  left  by  J.  P.  T.  in  his  will :  Held,  that  his  estate  was 
liable  to  the  payment  of  10,000/.,  w^ith  interest  from  the  «nd  of  one 
year  after  his  death. — Hammersley  v.  Baron  de  Biel  (affirming  a 
decree  of  the  Master  of  the  Rolls,  3  B.  469,  and  an  order  of  the 
Lord  Chancellor),  12  C.  &  F.  45. 

2.  Signature— StcUute  of  Frauds.SemhUy  that  a  letter  written 
and  si^ed  by  the  father  after  the  marriage,  admitting  the  terms  of 
the  wntten  proposals,  which  were  not  signed,  was  a  recognition  of 
them  as  his  agreement,  and  sufficiently  signed  by  him,  within  the 
Statute  of  Frauds. —iS.  C.  ib. 

MARRIAGE  SETTLEMENT.— C/ew*,  when  to  he  ascertained 
— Limitation  to  '*  executors  and  administrator^^* — Next  of  ^ttt— 
Musband  and  wife — Deed — Constimction — Trustee— Costs. — The 
ultimate  trust  in  a  marriage  settlement  of  a  fund  belonging  to 
the  wife  was  to  her  executors  or  administrators:  Held,  first,  that 
the  inrviving  husband,  who  was  her  administrator,  and  not  her 
next  of  kin,  was  entitled;  and,  secondly,  that  if  W  those  words  her 
next  of  kin  were  intended,  then  that  the  next  of  kin  at  the  death 
of  the  wife,  and  not  of  the  husband  (who  was  tenant  for  Ufe^ 
were  entitled.  By  marriage  settlement,  a  fund  belonging  to  the 
wife  was  settled  on  the  husband  and  wife  for  their  respective  lives, 
vrith  remainder  to  the  children  of  the  marriage,  to  he  vested  at 
twenty-one  or  marriage ;  and  in  case  no  children  should  attain 
vested  interests  (which  happened),  then  as  the  wife  should  appoint; 
and  in  defiiult,  unto  the  executors  or  administrators  of  the  ^  wife. 
The  wife  pre-deceased  the  husband,  and  made  no  anpointment. 
There  was  one  child  only  of  the  marriage,  who  survived  ner  mother, 
but  died  without  attaining  a  vested  interest :  Held,  that  the  ultimate 
limitation  was  in  favour  of  the  w^ife's  administrator,  and  not  of  her 
next  of  kin ;  and  one  of  two  trustees  having  declined  to  transfer  the 
fund  to  the  surviving  husband,  who  was  his  wife's  administrator,  and 
having  severed  in  nis  defence  in  a  suit  to  obtain  a  transfer,  was 
allowed  no  costs. — Allen  v.  Thorp,  7  B.  72. 

MASTER'S  REPORT.— 1.  Amendments  of  petition.  — An 
order  of  reference  to  enquire  whether  the  heir  of  the  mortgagee  wag 
a  trustee  within  the  act  1  Will.  4,  c.  60,  and  1  &  2  Vict.  c.  60.  was 
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made  upon  the  petition  of  the  executors  of  the  mortgagee;  and  the 
mortage  debt  oeing  paid  off  pending  the  reference,  the  Master 
found  tnat  the  heir  was  not  a  trustee  for  the  petitioners  but  for  the 
mortgagee,  whereupon  the  Court  allowed  the  petition  to  be  amended 
and  made  the  petition  of  the  mortgagor,  and  then  directed  the  recon- 
yeyance. — In  re  Manifold^  4  H.  306. 

2.  Enlargement  of  time  for.'-On  the  reference  of  an  answer  for 
insufficiency,  if  the  Master  s  report  be  not  made  within  a  fortnight, 
and  the  Master  does  not  within  that  time  certify  that  he  enlarged  the 
time  for  making  the  report,  the  report  afterwards  made  on  the  same 
reference  will,  under  the  12th  General  Order  of  1828,  be  irregular.  It 
is  not  material  whether  the  certificate  of  enlargement  of  time  be  filed 
or  not,  sembk.^Kaye  v.  Wall^  4  H.  283. 

And  see  Exceptions,  2.    Mortoaqor  and  Mortgaoee,  4. 

MERGER  OF  CHARGE.    See  Tenant  por  Life,  1. 

MINE.    See  Injunction,  1. 

MISJOINDER.    See  Husband  and  Wife,  1. 

MISREPRESENTATION.  See  Marriage  Articles.  Ven- 
dor AND  Purchaser,  5. 

MISTAKE.    See  Vendor  and  Purchaser,  8. 

MORTGAGOR  AND   MORTGAGEE.— 1.   Equity  of  re- 

demption — Clai7ti — Pleading. — An  estate  was  mortgaged,  and  by  a 
deed,  to  which  the  mortgagee  was  not  a  party,  the  mortgagor  con- 
yejed  another  estate  to  trustees  to  sell  and  pay  off  the  mortgage,  &c. 
A  party  interested  in  the  equity  of  redemption  filed  a  bill  against  the 
trustees  and  mortgagee  to  have  an  execution  of  the  trusts  of  the 
deed;  and  it  charged  that  the  parties  to  the  trust  deed  did  not  intend 
to  create  any  trust  for  the  mortgagee,  and  that  the  trustees  alleged 
that  the  mortgagee  was  interested  in  the  matters  in  question,  but  the 
plaintiff  charged  the  contrary,  and  that  he  had  no  legal  or  equitable 
interest  in  the  estate,  not  bein^  entitled  to  any  interest  under  the  deed 
of  trust ;  "  but  nevertheless  ne  made  some  claim  to  be  interested 
therein,  the  nature  of  which  he  ought  to  set  forth:''  Held,  that  this 
statement  of  claim  prevented  a  general  demurrer  by  the  mortgagee. 
^Dalton  V.  Haytery  7  B.  313. 

2.  Equity  of  redemption— Mortgctge  by  husband  of  wife^s  interest 
— Bequest— Satisfaction — Substitutional  gift,-— Vfhexe  an  estate  is 
mortgaged,  the  equity  of  redemption,  unless  there  appears  a  clear  ia* 
tention  of  making  a  new  settlement,  remains  subject  to  the  old  uses, 
or  to  the  trust  of  the  original  settlement.  By  a  marriage  settlement| 
a  rent-charge  of  200/.  a  year  was  secured  to  the  wife  for  life,  payaJ>]e 
quarterly,  with  powers  of  distress,  &c.  To  enable  the  husband  to 
mortgage,  the  wife  released  her  rent-charge  to  the  mortgagee.  The 
equity  of  redemption  was  reserved  to  the  husband,  who  covenanted 
to  convey  other  land  on  the  trust  of  the  settlement.  The  husband  by 
his  will  gave  his  real  and  personal  estate  to  his  brother,  on  conditioii 
that  he  would  allow  his  wife  300/.  a  year  for  life :   Held,  that  the 
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200/.  a  year  remained  a  valid  charge  on  the  equity  of  redemption ; 
and,  secondly,  that  it  was  not  satisfied  by  the  cOOi,  a  year. —  iVood 
V.  Wood,  7  B.  183. 

3.  Equity  of  redemption — Offer  to  redeem. — A  person  entitled  to 
an  equity  of  redemption  cannot  make  the  mort^gee  a  party  to  a  suit 
respecting  the  mortgaged  estates  without  ofiering  to  redeem;  but 
where  a  mortgagor  by  deed,  to  which  the  mortgagee  was  not  a 
party,  had  conveyed  another  estate  to  trustees  to  seU  and  pay  off  the 
mortgage,  so  as  to  exonerate  the  mortgage  estate,  it  was  held,  that  a 
person  interested  in  the  equity  of  redemption  might  file  a  bill,  not 
offering  to  redeem,  against  the  mortgagee  and  trustees,  to  have  an 
execution  of  the  trust. — Dalton  y.  Hayter,  7  B.  313. 

4.  Foreclomre — Account— Reference  hack  to  Master — Practice 
— Motion.— In  a  foreclosure  suit,  the  mortgagee  having  received 
rents  between  the  date  of  Master's  report  and  the  day  appointed  for 
payment,  the  Court,  on  motion,  referred  back  to  the  Master  to 
continue  the  accounts,  and  to  fix  a  new  day.—jB^M  v.  Griffiths^  7 

B.  83. 

And  see  Lunacy,  5.  Notice,  1,  2.  Production  of  Docu- 
ments, 3, 8. 

MOTION  OF  COURSE,    See  Practice,  4. 

MUNICIPAL  CORPORATION.  See  Charity,  4.  Stay  of 
Procbbbinqs. 

NEGLIGENCE.— Tr«{/w/  neglect  or  default.—'Negiect  or  default 
may  be  wilful,  though  it  may  have  been  unintentional  and  have  arisen 
from  forgetfulness.     EUiott  v.  Turner,  13  S.  477. 

NEXT  OF  KIN.    See  Parties,  6,  8, 

NOTICE.— 1.  Of  prior  equitable  mortgage —Necessity  for  de- 
posit— Void  conveyance. — A.  mortgaged  copjrnold  to  B.  by  a  deposit 
of  a  copy  of  his  aamission  ;  A.  died,  and  his  heir  mortgaged  them 
to  C.  by  deposit  of  a  copy  of  his  own  admission ;  C.  afterwards  sold 
and  conveyed  the  estate  to  D. ;  D.  had  notice  of  B.'s  security :  Held, 
that  it  was  unnecessary  to  determine  whether  C.  took  with  notice  of 
B/s  incumbrance,  as  by  the  deposit  he  could  take  only  such  interest 
as  the  heir  could  give,  namely,  his  interest  subject  to  the  equitable 
charge  of  his  ancestor ;  and  secondly,  that  the  conveyance  to  D.  was 
Yoid  as  a^inst  B.     Tylee  v.  Webb,  6  B.  552. 

2.  Stifficiency  of— Knowledge  of  age7it— Constructive  notice. — In 
1829,  A.  was  admitted  to  a  copyhold,  and  in  1832,  he  deposited  the 
copy  of  his  admission  with  B.  as  a  security.  In  1837,  A.*s  heir,  after 
admission,  attempted  to  sell  the  property  without  effect;  C.  acted 
dierein  as  his  attorney,  and  D.  as  the  clerk  of  C.  On  the  20th  July, 
1837,  A.'s  heir  mortgaged  the  property  to  C.  by  deposit  of  his  own 
admission.     In  this  transaction,  D.  acted  as  the  agent  and  clerk  of 

C.  and  as  the  a^ent  of  the  heir.  It  appeared  that  in  November, 
1835,  D.  had  notice  of  B.'s  incumbrance,  and  that  on  the  19th  Jul^, 
1887,  D.  knew  that  the  produce  of  the  sale  was  to  be  applied  in  dis- 
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cham  of  B.'s  demand :  Held,  that  the  knowledge  which  D.  poa- 
wmBea  in  NoTember,  1835,  could  not  be  imputed  to  C.  in  1837; 
secondly^  that  D.'s  knowledge  in  July^  1837^  tnatthe  proceeds  of  the 
■ale  were  to  be  applied  in  discharge  of  B/s  demand,  did  not  clearly 
i^w  Uiat  eren  be  at  that  time  re<»lleoted  or  knew  that  which  he  had 
known  in  November,  1835 ;  and  thirdly,  senile,  that  C.^  who  knew 
that  the  partj  from  whom  he  took  it  had  been  admitted  only  aa  beir 
and  that  the  ancestor  had  been  admitted  under  copy  of  eourt  roil 
dated  in  1829,  must  be  deemed  to  have  known  that  the  aneeatOTj 
having  the  copy  of  court  roll,  might  have  created  an  equitable  mort- 
gage by  deposit,  and  consequently  that  C.  oiu?ht  to  have  required  its 
production  oefore  he  advanced  his  money.  S.  C,  ib. 
And  see  Bankrupt. 

NOTICE  OF  MOTION.    Sec  Practice,  5,  & 

ORDEBS.    See  Enrolmbnt.    Qvjxi^kal  Okd^bs,  pamm* 

ORDER  OF  COURSE.    See  Paupsr,  34.    Practiob,  8. 

ORPHANAGE  SHARE.    See  Maintenance. 

OUTSTANDING  TERM.    See  Judgment. 

PARTIES.— 1.  Administration  sfdt — Anniu%ta$Us  and  legatees — 
New  orders  of  AugvMj  1841.— If  a  person  entitled  to  an  annuity 
payable  out  of  the  testator's  personal  estate  and  the  proceeds  of  the 
safe  of  his  real  estate,  files  a  bill  for  the  administration  of  the  whole  of 
the  testator's  property,  all  the  other  annuitants  and  legatees  iniial  be 
made  parties  notwithstanding  the  receipts  of  the  trustees  are  made 
sufficient  discharges.     Miller  v.  Huddtestoney  13  S.  467. 

2.  Bankrupt—  Foreclosure. — The  disclaimer  by  the  assignees  of  a 
bankrupt  of  the  equity  of  redemption  of  a  term  of  years  yested  in  the 
bankrupt  by  the  deyise  to  him  of  the  fee  simple  of  the  same  estate, 
renders  the  bankrupt  a  necessary  party  to  tne  bill  of  foieckwBie, 
smbU.    Sinffkton  y.  Cox,  4  Hare,  326. 

8.  Breach  of  trust--d2nd  Order,  August,  1841--  Canstrueium.'- 
In  a  suit  to  remedy  a  breach  of  trust,  it  is  not^  since  the  new  ordan, 
necessary  to  make  eyery  party  participating  in  the  breach  of  tniit 

rty  to  the  suit.    Attomey-Qeneml  y.  Corporation  of  Xetosfte*,  7 
17& 

4.  Cestuis  que  trust — Bill  by  one  of  several^JDevisee  of  trusiee 
Sale. — Bill  by  one  of  seyeral  cestuis  que  trust  against  the  deyisee  of 
the  trustee,  to  set  aside  the  sale  of  an  estate  which  was  made  to  the 
trustee  by  all  the  cestuis  oue  trust  for  one  sum  and  conyeyed  by  one 
inetrument.  Held,  that  at]  the  oestuis  que  trust  were  aeeessary  psor* 
ties  to  the  suit.    Boberts  y.  Tunstall,  4  Hare,  261. 

5.  JDemurrerfor  want  of  parties  when  sustainable. — To  sustain  a 
demurrer  for  want  of  parties,  the  defendant  must  show  that  the  ahaent 
person  is  a  necessary  party  according  to  the  case  of  sach  dd*»idwit. 
An  estate  was  charged  with  a  mortgi^  and  with  portions,  and  a 
tenn  was  yested  in  trustees  tor  securing  the  portionsb  A  seeond 
•sMe  was  coayeyed  on  trust  to  sell  and  pay  the  mortgage  and  per- 
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tioii0«  In  a  suit  for  the  execution  of  the  trusts,  the  mortgagee 
objected  that  the  trustees  of  the  term  were  not  parties  j  but  the  objec- 
tion was  overruled.     Dalton  v.  JEEayter,  7  B.  313. 

6.  Exceptions— Next  of  Ain.— Bill  by  parties  claiming  as  next  of 
kin  against  executors.  Report  that  other  persons  not  parties  were  the 
sole  next  of  kin.  Exceptions  by  the  plaintiffs  to  the  report.  Objec- 
tion that  the  plaintiffs  before  the  exceptions  were  argued  must  make 
Dartiee  the  persons  found  next  of  kin  oy  the  Master  overruled.  Top- 
ham  V.  Lighthody^  4  Hare,  312. 

7.  Executors— Mortgage— Redemption— ^th  Order  of  August, 
1S41'— Costs. — An  estate  subject  to  a  mortgage  was  devised  to  ex- 
ecutors for  a  term  for  pajrment  of  debts,  and,  subject  thereto,  to  one 
for  life,  with  remainder  over.  The  executors  joined  in  a  transfer  of 
the  mortg^e,  and  raised  a  further  sum,  alleged  to  be  necessary  for 
payment  of  debts.  The  tenant  for  life,  with  the  concurrence  of  the 
executors,  afterwards  sold  the  property  absolutely,  and  the  purchaser 
paid  off  ihe  mortgage.  A  bill  being  filed  by  the  remainder-man  to 
redeem  the  purchase,  on  payment  ofthe  original  mortgage  only,  and 
the  cause  bein^  set  down,  on  an  objection  for  want  of  parties  :  Held, 
that^  the  plaintiff  was  not,  at  present,  bound  to  make  the  executors 
parties.  Costs  of  setting  down  a  cause  on  an  objection  for  want  of 
parties  reserved  to  the  hearing.     Greenwood  v.  Mothwell,  7  B.  279. 

8.  Limitation  to  next  of  kin  according  to  the  statute  of  distribu- 
ttons.-^The  ultimate  limitation  in  a  marriage  settlement  of  a  fund 
belon^ng  to  the  husband  was  "  for  the  next  of  kin  or  personal  repre- 
sentatives ofthe  husband,  in  a  due  course  of  administration,  accord- 
ing to  the  statute  of  distributions."  The  husband  left  his  wife  sur- 
Tiying,  and  A.  B.,  his  next  of  kin,  was  a  feme  covert.  In  another 
8uxt  the  fund  had  been  treated  as  part  ofthe  residuary  estate  of  the 
husband,  and  had  been  ordered  to  be  paid  over  to  two  charities,  who 
were  residuary  legatees.  A  bill  being  filed  by  the  representatives  of 
A.  B.,  the  next  of  kin,  claiming  the  fund  :  Held,  that  the  next  of  kin 
of  the  wife  of  the  settlor  and  the  charities  were  necessary  parties,  but 
that  the  representatives  of  the  deceased  husband  of  A.  B.,  who  had 
administered  to  his  wife,  were  not  necessarv  parties  to  the  suit. 
KUner  v.  Leech,  7  B.  202. 

9*  Receiver. — In  a  suit  in  which  the  priorities  of  different  incum- 
brances on  an  estate  were  determined,  a  receiver  had  been  appointed. 
A.  B.,  who  claimed  to  be  first  incumbrancer,  not  having  been  made 
a  party  to  that  suit,  filed  a  bill  of  his  own  to  establish  his  right : 
Held,  that  the  receiver  was  not  a  necessary  party,  and  but  for  the 
decision  in  Lewis  v.  Lord  Zouche,  2  Simons,  388,  he  would  have 
been  considered  an  improper  party.   S7nith  v.  The  Earl  of  Effingham, 

10.  Trustees — Power  to  sell — Principal  and  surety— New  orders 
qf  August,  1841.— The  30th  General  Order  of  August,  1841,  applies 
to  those  cases  only  in  which  trustees  have  a  present  absolute  power 
to  sell  real  estate :  and  tlie  32nd  order  does  not  apply  to  a  case  in 
whieh  there  is  only  one  principal  and  one  surety.  Lloyd  v.  Smith, 
18  8.  457. 
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11.  Voluntan/  trust -^Settlor — Demurrer.— Where  a  voluntary 
tru8t  is  perfected,  the  settlor  is  not  a  necMSBsar^  party  to  a  suit  by  the 
cealui  que  Unist  against  the  trustee,  to  compel  its  performance.  Reed 
V.  O'Brieny  7  B.  32. 

And  see  Partners,  6,  6.     Practice,  7. 

PARTNERS.— 1.  Accounts — Loss  of  boohs-- Master^  s  report. — 
Partnership  accounts  having  been  directed  to  betaken  by  the  master 
in  a  case  in  which  some  of  tne  books  had  been  lost,  the  court  directed 
the  master  if  it  should  appear  in  taking  the  account  that  any  neces- 
sary books,  &c.  should  be  wanting,  to  report  the  same  specially,  and 
whether  in  consequence  of  the  want  ot  such  booka  be  was  unable 
to  proceed  satisfactorily  in  taking  the  account.  Millar  v.  Oraigj 
6  B.  433. 

2.  Death  of  oue  partner — Continuance  by  survivors — Receiver.^ 
Difficulties  in  appomting  a  receiver  of  a  partnership  upon  motion ; 
surviving  partners  insisted  on  continuing  the  partnership  with  the 
assets  of  a  deceased  paitner.  The  court  thought  the  representatives 
of  the  latter  entitled  to  a  receiver. 

3.  Death  of  one  partner — Stipulation  as  to  successor,  optional  or 
obligatory. — Partnership  stipulation  that  a  son  of  one  partner,  or  in 
case  of  his  minority,  tlie  executor  should  on  the  death  of  such  partner 
succeed  to  his  share.  The  court,  on  the  terms  of  the  partnership 
deed,  considered  it  an  option  and  not  an  obligation,  madgwick  v. 
Wimble,  6  B.  4m. 

4.  Interest  on  capital  presumed,  —A  stipulation  that  intei'est  should 
be  allowed  on  the  capital  of  partners  presumed  under  the  circum- 
stances. In  a  partnersnip  between  A.  and  B.,  interest  was  allowed  on 
the  capital ;  C,  who  was  a  clerk  and  relative,  was  cognizant  of  the 
terms  on  which  this  partnership  was  carried  on ;  B.  retired  and  A. 
and  t.  continued  the  business ;  the  w^hole  capital  embarked  theran 
belonged  to  A. ;  there  was  an  absence  of  all  proof  of  any  agreement 
between  A.  and  C.  in  respect  of  interest  on  capital ;  D.  and  E.  were 
aflerwards  admitted  into  the  business,  and  an  interest  account  of 
capital  was  then  resumed:  Held,  under  these  circumstances,  and 
from  the  knowledge  that  C.  had  of  the  terms  on  which  the  last  part- 
nership had  been  carried  on,  that  it  must  be  assumed  that  interest  on 
capital  was  to  be  allowed  in  the  second  partnership.  Miliar  y. 
Craig,  6  B.  433. 

5.  Pleading — Parties — Winditig  up  partnership. — To  a  suit  seat- 
ing to  wind  up  the  affairs  of  a  club  or  partnership,  all  persons  inte* 
rested  must  be  made  parties  though  they  are  numerous;  it  is  not 
sufficient  tor  one  to  sue  on  behalf  of  the  others.  A  suit  respectingr 
a  partnerahip  may  be  maintained  without  praying  a  dissolution.  A 
club  waB  dissolved,  and  the  committee  were  authorised  to  realize  the 
assets  and  wind  up  the  affairs.  For  that  purpose  the  lease  was  yested 
in  A.,  B.  and  C.  A.  and  B.,  without  the  concurrence  of  the  other 
members  of  the  committee,  sold  lease  and  property,  and  receiyed  the 
amount.  A.,  B.  and  D.  (another  committee  man)  signed  the  receipt, 
but  A.  and  B.  alone  receiyed  the  money.    In  a  bill  to  make  A.  and 
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B.  account:   Held,  that  C.   and   D.  were  not  necessary  parties. 
Riehnrdion  v.  Hastings,  1  B.  301. 

6.  Same, —There  are  two  general  rules  of  the  court;  first,  that  all 
persons  interested  in  the  subject  matter  of  the  litigation  ought  to  be 
parties ;  the  second,  that  the  court  always  endeavours  to  do  complete 
justice,  so  that  tlie  matters  involved  in'the  suit  may  not  be  left  open 
to  future  litigation ;  but  the  rules  are  both  occasionally  departed  from. 
As  to  the  necessity  of  the  court  modifying  its  rules  and  adapting  its 
forms  of  proceedings  to  the  altered  circumstances  of  society  existing 
at  the  present  day.  A  bill  may  be  filed  respecting  a  partnership 
without  praying  a  dissolution,  in  a  continuing  partnership,  if  a 
few  have  an  interest  in  a  particular  subject  adverse  to  all  the  rest,  a 
bill  may  be  filed  against  tlie  few,  by  one  on  behalf,  &c.  In  the  case 
of  an  insolvent  partnership  not  formally  dissolved,  a  bill  may  be  filed 
by  one  or  more  on  behalf  of  the  rest  against  the  governing  body,  to 
have  the  assets  collected  and  applied  towards  the  payment  of  the 
debts,  without  seeking  to  ascertain  the  rights  and  liabilities  of  the 
parties  as  between  themselves,  but  leaving  them  open  to  future  litiga- 
tion. By  the  rules  of  a  club,  the  bankers  were  alone  authorised  to 
receive  money  on  account  of  the  club.  Some  of  the  members  sub- 
scribed and  purchased  the  furniture,  which,  by  deed  executed  by  the 
subscribers,  was  vested  in  the  plaintiff  A.  B.,  in  trust  to  repay  the 
amounts  subscribed,  and  to  pay  tne  surplus  to  the  committee  for  the 
benefit  of  the  club.  The  club  becoming  embarrassed,  was  afterwards 
dissolved;  and  the  committee  were  authorised  to  wind  up  the  affairs. 
Two  of  the  committee,  C.  and  D.,  sold  the  furniture,  and  alone  received 
the  produce,  together  with  other  general  assets  of  the  club.  A  bill 
was  filed  by  A.  B.  on  behalf,  &c.  against  C.  and  D.,  and  £.,  a  non- 
.  subscribing  member,  to  recover  the  monies  in  the  hands  of  C.  and  IX. 
and  praying  that  the  furniture  money  might  be  paid  to  the  plaintifi^ 
on  the  trusts  of  the  deed,  "  or  otherwise  as  the  court  might  direct," 
and  that  the  general  assets  recovered  might  be  paid  to  the  bankers  or 
otherwise,  &c. :  Held,  that  the  bill  was  not  defective  for  want  of 
parties,  and  that  neither  the  other  parties  to  the  deed  nor  the  other 
members  of  the  club  were  necessary  parties.  Richardson  v.  Has^ 
tings,  7  B.  323. 
And  see  Probate  Duty.    Production  of  Documents,  1,5,6. 

'PATENT.^Enrolment—Spenfication.'-The  clerk  at  the  enrol- 
ment office  cannot  receive  an  enrolment  conditionally,  and  the  Master 
of  the  Rolls  refused  to  cancel  or  vacate  an  enrolment  of  a  specifica- 
tion which  had  been  left  at  the  office,  and  had  been  enrolled,  notwith- 
standing directions  not  to  enrol  it  until  further  order.  Brough,  in  re, 
7  B.  1(M. 

PAUPER.— 1.  Formd pauperis — Administrator  dispaupered. — 
An  administrator  having  been  admitted  at  the  Rolls  to  sue  m  forma 
pauperis,  the  order  was  discharged  by  Lord  Hardwicke.  Paradice 
Y.  Shepvard,  6  B.  686  (bV 

2.   Vormd  pauperis^JJispaupering.'^'P^uper  order  discharged. 


74  Digut  of  Cases. 

tha  partioulur  oiroamstanoes  tending  to  show  thai  die  plaintiff  nw 
not  a  paaper  not  being  Bpecifically  denied.  Mather  y«  akebm^rdMrne, 
7B.267. 

3.  Formd  pauperis^Order  of  course -^Suppression  of  facts* — ^A 
defendant  obtained  a  referenoe  under  the  Crontempt  Act  to  inqoiie 
whether  bj  porerty  he  was  unable  to  answer*  The  Master  repMtad 
in  the  negative,  uy  an  order  of  the  Vice  Chaneellor  the  bill  was 
taken  pro  confesso  without  prejndwse  to  the  defendant  i^pplTing  within 
ten  days  to  put  in  his  answer.  The  defendant,  suppressing  the  pre- 
vious eircumstanoes,  then  obtained  an  order  of  course  fi>r  leave  lo 
defend  in  fonn&  pauperis.  The  order  was  discharged.  NoweU  v. 
WUtaker,6B.4ffJ. 

4.  Same. — ^An  application  for  an  order  of  course  should  state  all 
the  material  ftcts.  If  there  be  any  suppression,  the  order  will  be 
discharged;  and  the  court  will  not,  on  the  a|Mplication  to  discharge  it, 
support  it  on  the  special  merits  then  f(Nr  Uie  nrst  time  appearing.  A 
plamtiff  claiming  partly  under  the  heirs  of  a  French  sul^ect,  and 
through  an  instrument  of  doubtful  construction,  obtained  an  ordsr  of 
coarse  at  the  Rolls  to  sue  in  forma  pauperis  upon  the  simple  allegs- 
tion  of  his  poverty:  Heidi  that  the  order  was  irregular  on  the  ground 
of  the  supfiression  of  the  facts,  which  ought  to  have  been  pFaientod 
£m*  the  consideration  of  the  court  upon  the  appUcation.  On  an  appli- 
cation to  the  Master  of  the  Rolls  in  a  Vice  Chancellor's  cause,  to 
disdiarge  an  order  of  course  obtained  at  the  Rolls,  the  court  will  not 
enter  into  the  merits  further  than  is  necessary  to  determine  whetber 
the  order  was  r^ularly  obtained.  St.  Victor  v.  Devoreua^  6  Bev. 
684. 

And  see  Contempt,  2. 

PAYMENT.    Bee  ApFBoraiATim  of  Patmewtb. 


PAYMENT  INTO  COURT.— l.ZiTOtftVi^  amount  to  be  paid 
in. — Where  part  of  a  residuary  estate  has  been  invested  on  an  hn- 
proper  secoritv^  and  the  defendant  has  an  interest  theiem,  the  court, 
on  Deing  satisfied  that  there  is  no  existing  clann  on  the  estate,  some- 
times confines  the  amount  to  bepaid  into  court  to  the  share  of  llie 
plaintiff.    Score  v.  Ford,  7  B.  333. 

2.  Trustee— Improper  investmmt — Practice. — ^Wfaere  trust  m«ney 
appears  to  have  been  invested  on  an  improper  security,  it  will,  on 
motion,  be  ordered  to  be  brought  into  eouTt  wtAam  a  given  time;  but 
if  the  case  be  oroper,  the  period  will  be  extended  frcns  tin»e  to  tiwe, 
to  cnaUe  the  oefendant  to  reaKae  the  security.    8.  C  lb. 

8k  Same. — An  intestale  died  in  1836,  leavintr  a  widow  'and  two 
ia&nt  children.  The  widow  adnrinistered,  and  m  IMD  eaeeutsd  a 
deed  which  stated  that  the  assets  actually  realized  amoanteJ  to 
4000L,  of  which  she  had  appropriated  to  herself  70CM.,  and  thai  the 
remainder  had  been  inveiSted  on  mortgages,  which  were  spadfind. 
In  her  answer  to  a  bill  filed  by  one  ot  the  children  in  l643y  abe 
stated  that  this  was  wholly  erroneous ;  that  the  residue  amounted  to 
IfiOOL  only;,  and  that  the  plaintiff  had  received  9O0L  on  aoaount  of 
her  one-third.    The  answer  stated  that  the  debts  had  been  paid,  but 
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the  statements  were  most  unsatisfactory.  A  sum  of  700/.  appeared 
to  have  been  lent  on  an  improper  security.  The  court,  on  motion, 
ordered  the  whole  700/.  to  be  brought  into  court.  Scare  y.  Fordf  7 
B.d33. 

4,  Trtutee-^Sale  of  stock — Interlocutory  motion^^A  trustee  ad- 
mitted that  he  had  sold  gut  trust  stock;  but  he  stated  that  he  had 
ixiTested  the  produce  in  other  seodrities.  A  motion  was  made  before 
decree^  that  he  might  re-purchase  the  stock  and  transfer  it  into  court. 
Held,  that  the  oourt  could  make  no  such  order.  Futter  y.  Jackton, 
9B.4SU. 

PERPETUITY.    See  Appointmbnt,  2. 

PERSONALTY.    See  Probate  Duty.    Will,  37. 

PLEADING.— 1.  Exeeptiom  to  Master^s  report— Meir-^Par- 
iU9. — A  testator  directed  his  real  estate  to  be  sold  by  his  Jamaica  ex- 
ecutors, and  the  produce  remitted  to  A.  and  B.,  his  English  executors. 
B.  and  C.  were  the  consignees  and  a^nts  of  the  testator  and  of  his 
executors.  The  assets,  including  22^.,  part  of  the  produce  of  the 
real  estate,  were  remitted  from  Jamaica  to  B.  and  C.  on  account  of 
the  executors  in  Englandy  and  the  amount  was  entered  to  the  credit 
of  the  estate  of  the  testator.  After  the  death  of  B.,  A.  instituted  a 
eoH  for  an  account  of  the  receipts  of  B.  and  C,  on  account  of  the  per- 
sonal  estate  of  the  testator  since  his  death,  but  the  heir  at  law  was 
not  made  a  party.  The  bill  snecified  the  items  of  22531.,  which  the 
answer  stated  to  be  the  proauce  of  the  real  estate*  The  decree 
directed  an  account  of  the  dealings  and  transactions  in  the  bill  men- 
tioned, and  of  the  receipts  of  B.  and  C.  on  account  of  the  testator's 
jMr«mai  estate  since  his  death ;  and  the  Master,  in  taking  the  ac- 
coonts,  oharoed  C.  with  the  2253/.  The  ddendant  C.  obtained  a 
re-hearing  of  the  cause,  and  excepted  to  the  report,  and  conteiided, 
either  that  the  decree  was  wrong  m  authorising  an  account  of  the 
real  estate  in  the  absence  of  the  heir,  or  that  uie  Master  had  been 
wrong  in  including  this  Item ;  but  the  court  oyerruled  the  objection. 
^Primah  y.  Crookes,  7  B.  257. 

2.  JPirtker  (Ureetions-- Breach  of  trusi.'-'A  case  of  hteach  of 
tmet  was  alleged  On  the  pieadings  against  trustees  and  execatota  for 
not  haying  sold  an  estate,  but  at  the  first  hearing  the  commen 
aooounts  Soij  were  directed :  Held,  on  further  direoions,  that  the 
defendants  could  not  be  then  ehsvged  with  the  breach  of  tnsst^  aad 
thai  inquiries  could  not  be  then  directed  with  that  object  Chreen  y. 
^£W%,  7  B.  274. 

And  see  I>emurrbr,  2.  Fraud^  !•  Husbanb  ajtp  Wifx,  1. 
PAWfiss,  passim.    Partkshs,  5^  6w 

POLICY  OP  INSURANCE.    See  Bankrupt,  1,  2. 

PORTRAIT.    See  Wili,  19. 

PRACTICE.— 1.  EstdbHsKing  wiUSefr-- Issue  devisami  vel 
non^Fufrther  direetion.--On  an  issue  derisoyit  yd  nen,  the  jwy 
Ibmid  m  hfomr  of  the  will;  but  before  the  caoae  had  beeo  heanl  en 
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the  equity  reserved,  the  devisees  in  trust  applied  for  a  reference^  to 
inquire  whether  a  contract  entered  into  hy  them  was  beneficial: 
Held,  that  the  application  was  premature.  Bowman  v.  JBelly  7  B. 
161. 

2.  Examining  defendant — Replicatimi — Costs. — A  plaintiff  exa- 
mined a  defendant  as  a  witness  in  ,the  cause :  Held,  that  such  defen- 
dant was  on  that  account  entitleci  to  his  costs  of  suit.  Young  v. 
English,  7  B.  10. 

3.  FUina  r^lication — Subpama  to  rejoin — I4th  Order,  1833. — 
Whether  the  eight  days  mentioned  in  the  14th  order  of  1833  are  to 
be  computed  from  the  filing  of  the  amended  bill,  or  from  amending 
defendant's  office  copy,  qucere,     Orubb  v.  Perry,  7  B.  375. 

4.  Motion  of  course— Seal  day, — Whether  the  modem  rule  of 
practice,  that  motions  of  course  may  be  made  on  any  day  in  or  out  of 
term,  is  universal,  or  is  subject  to  any  qualification,  qtuBre.  Sadtmm 
V.  Jervis,  7  B.  353. 

5.  Notice  of  motion^ Affidavit ^JHtle  of  cause — Irregularity. — 
A  notice  of  motion  and  amdavit  in  support  professed,  in  its  title,  to 
give  the  names  of  all  the  parties,  but  omitted  one.  The  court  wcrald 
not  proceed,  but  gave  leave  to  amend  and  re-swear.  Davis  v.  Bar- 
rett,  7  B.  171. 

6.  Notice  of  motion — Special  leave. — A  plaintiff  cannot,  before 
appearance,  serve  a  notice  of  motion  on  the  defendant,  without  ob- 
taining the  special  leave  of  the  court ;  and  the  notice  of  motion 
shoula  state  that  such  leave  has  been  given.  JachUn  y.  TFttttftt,  6 
B.e07. 

7.  Objection  for  want  of  parties,  when  finaUy  disposed  of  — 
Where  a  cause  is  set  down  upon  an  objection  for  want  of  parties 
under  the  59th  general  order  of  August,  1841,  the  court  merely  gircB 
its  opinion  on  the  record  as  it  there  stands.  The  objection  can  OBly 
be  finally  disposed  of  at  the  hearing  when  the  record  and  evideoce 
are  complete.  Form  of  order  in  such  case.  Costs  reserved.  Brad- 
stock  V.  Whatley,  6  B.  451. 

8.  Order  of  course — Irreguluriiy — Suppression  of  material  facts. 
— A  motion  to  dismiss  being  made,  the  Vice  Chancellor  ordered  it  to 
stand  over  till  the  Lord  Chancellor  had  decided  on  appeal  a  motion 
relating  to  the  subject.  After  the  Lord  Chancellor's  decision,  the 
plaintiff,  suppressing  what  had  taken  place  before  the  Vice  Chancel- 
lor, obtained  at  the  Kolls  an  order  of  course  to  amend.  It  was  hc^d 
irregular,  and  discharged  with  costs.  Sertford,  Marquis  of,  v. 
Suisse,  7  B.  160. 

9.  Preliminary  inquiry^  Creditors-^  Form  of  preliminary  order 
of  inquiry  as  to  debts.^-^he  preliminary  accounts  of  the  testator's 
estates,  debts,  &c.,  being  directed  upon  motion,  it  was  ordered  duit 
the  creditors  who  should  not  come  in  should  be  excluded  the  benefit 
of  the  order.    Trotter  v.  Walmesley,  7  B.  264, 

10.  Subpoena  to  hear  iudgment— Cause  standing  over. — Where  at 
the  hearing  a  cause  stands  over  with  liberty  to  amend,  and  the  bill  is 
amended  accordingly,  a  new  subpoena  to  hear  judgment  most  be 
served*    Davis  v.  Prout^  7  B.  2^ 
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11.  Time  for  referring  exceptions '-  Whether  Sunday  is  to  be  con^ 
putedy  when  the  first  day — Order  to  refer  not  acted  upon  within  due 
time,  a  nullity. — Where  a  plaintiff  has  obtained  an  order  referring 
exceptions  to  the  answer  within  six  days  after  the  expiration  of  the 
eight  days  allowed  to  the  defendant  for  submitting  to  them^  bat  has 
neglected  to  serve  it  until  after  the  expiration  of  the  six  days,  the 
order  is  merely  useless,  but  not  irregular,  and  the  proper  course  for 
the  defendant  is  not  to  move  to  discnarge  the  order,  but  to  take  the 
objection  before  the  Master.  Whether  m  the  computation  of  the  six 
days  allowed  by  the  5th  general  order  for  referring  exceptions,  a 
Sunday,  being  the  first  of  such  days,  is  to  be  counteo,  qutere.  Dal- 
ion  V.  Hayter,  1  P.  515. 

12.  Transfer  of  causes. — As  a  general  rule,  the  transfer  of  a  sup- 
plemental cause  from  one  branch  of  the  court  to  another,  carries  with 
it  the  original  cause,  though  not  expressly  mentioned  in  the  order. 
(Jass  V.  CSm,  1  P.  508. 

And  see  Banking  Company.  Charity,  3.  Contempt,  2—5. 
Costs,  po^nm.  Enrolment.  Fraud,  2.  Impertinence,  4.  Infant, 
1,  2,  3,  5.  Injunction,  1,  2.  Lunacy,  2,  3.  Pauper.  Pay- 
ment into  Court.  Pro  confesso.  Receiver.  Right 'to 
BEOiN.    Staying  Proceedings. 

PRELIMINARY  INQUIRY.  See  General  Orders,  3,  4. 
Practice,  9. 

PRIORITY.    See  Charity,  2.    Judgment. 

PRIVILEGED  COMMUNICATION.  See  Production  op 
Documents,  10, 11, 12. 

PROBATE.    See  Will,  36. 

PROBATE  jyCTi.— 'Real  property  helonaingto  a  partnership. 
— The  share  of  a  deceased  partner  in  the  freenold  and  copyhold  es- 
tates of  the  partnership  is  not  personal  estate  for  the  purpose  of  hein^ 
included  in  the  value  or  amount  in  respect  of  which  prohate  duty  is 
payable.     Custance  v.  Bradsliaw,  4  Hare,  315. 

'PB.OCIESS.— Fieri  facias— Sheriff's  re<tir»—Prac«tc«.— Mode 
of  enforcing  the  sheriff's  return  to  a  writ  of^.  fa,  issuing  out  of 
cbancery.— JDat?ie«  v.  Evans,  7  B.  81. 

And  see  Substituted  Service. 

PRO  CONFESSO.— 1.  After  appearance.—Conrse  of  proceed- 
ings to  take  a  hiW  pro  confesso  afler  appearance,  under  the  Ist  order 
of  April,  lS^.-^Stanley  v.  Bond,  7  B.  386. 

2.  defendant  out  of  the  jurisdiction— Form  of  praying  the  sub^ 
poena.— A  defendant  against  whom  a  subpoena  was  prayed  when  he 
should  come  within  the  jurisdiction,  remained  out  of  the  jurisdiction 
at  the  hearing  of  the  cause :  Held,  that  the  form  of  praying  the  sub- 
poBoa  was  no  objection  to  the  bill  being  taken  pro  confesso  against 
him.    Flight  v.  Camac,  13  S.  413. 

3.  Form  (f  decree.-^Wheve  a  bill  is  taken  pro  confesso  under  the 
11th  order  of  April,  1842,  the  plaintiff  is  not  entitled  to  such  decree 
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as  he  csn  abide  by,  but  to  rach  decree  cmlyafl  he  is  entitled  to  on  the 
record.     Stanley  t.  Bond^  6  B.  421. 
And  see  Costs,  3. 

PRODUCTION  OF  DOCUMENTS.-l.  Denial  of  plaintiffs 
title, — In  a  suit,  seeking  a  partnership  account,  the  defendfuit  denied 
that  any  partnership  hs^  existed,  but  admitted  that  the  names  of  both 
of  the  alleged  partners  had  been  used  on  the  show  board,  and  other- 
wise in  the  bosmess  as  if  they  were  partners,  but  with  the  view  only 
of  introducing  the  alleged  partner  into  the  business  on  the  retirement 
of  the  defendant  \  and  the  oefendant  admitted  the  possession  of  books, 
accounts  and  documents  relating  to  the  business  and  matters  in  ques- 
tion, but  said  that  they  related  exclusively  to  his  own  tide,  and  to 
matters  connected  witn  hb  own  property  and  affairs,  in  which  the 
alleged  partner  had  no  interest,  and  that  they  did  not  relate  to  any 
business  carried  on  in  partnership  or  in  conjunction  with  the  alleged 
partner :  Held,  that  the  statement  in  tbe  answer  was  not  sufficient  to 
exclude  the  title  of  the  plaintiff  to  the  production  of  the  documents 
mentioned  in  the  schedule. — Harris  y.  Harris^  4  Hare,  179. 

2.  ^a97i^.-~  Where  a  motion  for  production  of  documents  was  re* 
sisted  on  the  ground  that  the  answer  contained  no  admission  of  flie 

Plaintiff's  title,  which  title  depended  solely  on  whether  A.  B.  had 
ied  before  or  after  a  certain  day,  and  the  answer  admitted  that  the 
documents  in  question  related  to  the  matters  mentioned  in  the  bin, 
'^  except  the  question  of  the  death  of  A.  B.":  Held,  that  this  was  not 
a  sufficiently  distinct  denial  that  they  related  to  the  olaintiff'a  title  to 
protect  them  from  production. — Edwards  v.  Jones^  1  P.  501. 

3.  Fraud — Mortgagor  and  mortgagee — Transfer  of  mortgage 
pending  suit. — After  a  bill  for  redemption  had  been  filed,  but  befere 
tbe  subpoena  had  been  senred,  the  mortgagee  transferr^  Ms  mort* 
gage,  and  hb  transferee  was  brought  berore  the  court  by  supple* 
mental  bilL  It  was  alleged  that  tne  transfer  had  been  made  for 
fraudulent  and  yexatious  purposes :  Held,  that  the  plaintiff  waa  not 
entitled  to  the  production  of  the  deed  of  transfer.  CHU  y.  Ettton.  7 
B.155. 

4.  Motion  for-^Reading  affidavits  against  answer. — ^Where  a 
plaintiff  moyes  upon  the  answer,  he  is  not  allowed  to  yerify  by  affi- 
dayit  any  allegation  in  the  bill  of  a  fact  connected  with  his  title, 
though  such  allegation  be  neither  admitted  or  denied  by  the  answer. 
Where  the  bill  set  forth  a  letter  as  containing  an  admission  of  the 
plaintiff's  title,  and  which  it  charged  to  haye  been  written  by  the  de- 
fendant, but  the  defendant,  who  was  yery  old,  and  nearly  blind, 
stated  that  such  a  letter  might  haye  been  written  by  somebody  about 
him,  but  that  to  the  best  of  his  recollection  and  belief  he  had  neyer 
written  such  a  letter :  Held,  on  a  motion  for  production  of  documents, 
that  the  letter,  with  an  affidayit  of  its  being  in  the  defendant's  hand* 
writing,  could  not  be  admitted  as  eyidence  of  the  plaintiff^s  title  for 
the  purpose  of  the  motion.     Edwards  y.  Jones^  1  F.  501. 

5.  Partners — Agent — Authority  to  produce. — A.,  B.  and  C,  had 
been  copartners  in  tne  working  of  certain  collieries.    The  copartner* 
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ship  having  determioed,  and  a  new  oopartnerthip  having  baen  formad 
between  C,  D.  and  £.,  the  plaintiff,  in  a  0ait  rehiting  to  ihe  ^airs 
of  the  late  copartnership,  to  which  C.  was  a  party,  served  D.  and  JEL 
and  the  agent  of  their  firm  (none  of  whom  were  parties  to  the  suit), 
with  a  m^mna  duces  tecum^  reauiring  them  to  produce  certain  books 
of  the  late  firm ;  and  also  moved  that  C.  might  be  ordered  to  concur 
with  D.  and  £.  in  producing  the  books,  or  causing  them  to  be  pro- 
duced, and  to  give  or  join  in  giving  such  direction  to  D.  and  E.,  and 
the  agent,  as  snould  be  necessary  to  enable  or  authorise  them  to  obey  . 
the  nibpoBna,  The  court  refused  the  motion  with  costs.  Stuart  v« 
Lord  BuU,  13  S.  453. 

6.  Partners — Members  of  a  club'^Interest  in  the  documents.^-- 
One  member  of  a  club,  on  behalf  of  himself  and  the  rest,  sued  two 
other  members,  to  recover  back  monies  belonging  to  the  club.  It 
having  been  determmed  that  the  other  individuS  members  were  not 
necessary  parties,  held  that  the  defendants  could  not  resist  the  pro^ 
ducdon  of  the  documents  in  their  possession,  on  the  ground  that  the 
other  members  had  an  interest  in  them.  Richardson  v.  Sastings, 
7  B.  364.  ^  ' 

7.  Practice — Master's  office. — Motion  in  a  supplemental  suit  to 
deposit  documents  with  the  master,  in  whose  office  other  docnments 
had  been  deposited  in  the  original  suit,  instead  of  with  the  writ  clerks^ 
though  unopposed,  was  refused.     Alcock  v.  Sloper,  7  B.  48. 

8.  Practice--^ Mortgagor  and  mortgaaee.— Order  for  the  prodnc- 
tion  of  title  deeds  of  a  mortgagee,  who  also  claimed  to  be  a  purchaser 
of  the  equity  of  redemptioni  refused.     Qreenwood  v.  Rothwell,  7  B. 

9.  Praetice-^Time  to  anm^er. --Proceedings  on  a  cross  cause  wore 
stayed  till  the  de&ndant  in  the  original  cause  had  fully  answered* 
The  answer  in  the  original  cause  was  found  sufficient;  but  some 
documents,  though  ordered,  had  not  been  produced,  their  production 
beid^  the  subject  of  a  pending  appeal.  The  court,  overruling  the 
decision  of  the  master,  gave  the  deiendant  in  the  cross  cause  an  un- 
conditional order  for  time  to  answer,  with  liberty  to  apply  to  extend 
it.     Baddeley  v.  Holmes,  7  B.  69. 

10.  Privileged  communication,— ^I^eiitevB  written,  or  cases  stated 
for  the  opinion  of  counsel  by  a  party  or  his  solicitor,  with  a  view  to  a 
suit  then  in  contemplation,  are  privileged  from  production  not  only 
in  that  suit,  but  in  any  subsequent  litigation  with  third  parties  re- 
specting the  same  subject  matter,  and  involving  the  question  to  which 
such  letters  and  cases  relate.    Holmes  v.  BoMeJey,  1  P.  476. 

11.  Bame.— Where  the  circumstances  of  the  case  render  it  neces- 
sary for  a  party  or  his  solicitor  to  employ  an  agent  to  collect  evidence 
in  support  of  l^al  proceedings,  the  communications  of  such  agent  to 
his  principal  relatmg  to  such  evidence  are  privileged.  Steele  v» 
Stewart,  1  P.  471. 

12.  Same, — A.  and  B.  claimed  an  estate  adversely  as  heirs  ex 
parte  patem&»  and  C.  claimed  the  estate  as  heir  ex  parte  matem&. 
io  a  suit  by  A.  against  B.  to  set  aside  a  compromise  entered  into 
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between  them,  B.  admitted  he  had  in  his  possession  cases  submitted 
for  the  opinion  of  counsel,  afler  C.'s  adverse  claim,  and  in  contem- 
plation of  legal  proceedings :  Held  that  thej  were  not  privileged, 
in  the  same  case  the  defendant  B.  stated  that  A.  and  C.  had  entered 
into  some  compromise  to*  share  the  proceeds  of  the  estate,  and  that 
he  believed  that  the  suit  was  carried  on  by  A.  for  the  benefit  of  and  in 
concert  with  C. :  Held,  that  this  did  not  relieve  B.  from  the  obliga- 
tion to  produce  the  cases.  Holmes  v.  Badddey^  6  B.  521. 
•  18.  SeoHm  up  doctwienU^StMicion  of  false  answer, — Under  the 
usual  order  &r  the  production  of  books,  &^.,  with  liberty  to  seal  up 
on  affidavit  such  parts  as  did  not  relate  to  the  matters  in  question,  the 
defendants  had  produced  a  book  with  certain  pages  sealed  up,  and 
had  made  the  required  affidavit  The  plaintiff  afterwards  in  an  affi- 
davit of  facts,  leading  strongly  to  the  inference  that  one  of  the  pages 
sealed  up  did  relate  to  the  question  in  dispute,  moved  that  the  ae» 
fendants  might  produce  the  book  unsealed,  but  the  motion  was  re- 
fused, although  the  defendants  declined  to  answer  the  affidavit. 
Bheffield  Canal  Company  v.  The  Sheffield  and  Rotfieram  Railway 
Company,  I  P.  484. 

14.  using  for  collateral  purposes, — A  plaintiff  ought  not  to  use  for 
any  collateral  purpose  documents  ordered  by  the  court  to  be  pro- 
duced for  the  purpose  of  the  suit  Richardson  v.  Hastinas,  7  B. 
354 

RAILWAY  ACT. — Costs  payable  by  a  railway  company. — 
The  costs  of  an  application  for  tne  transfer  out  of  court  of  a  sum  of 
stock,  the  produce  of  land  taken  by  a  railwaj^  company,  under  the 
powers  of  tneir  act,  from  a  party  under  disability,  held  upon  the  con- 
struction of  the  act  to  be  payable  by  the  company.  In  the  matter  of 
the  Ghreat  Western  Railway,  Ex  parte  MarsJiall,  1  P.  560. 

And  see  Supplemental  Bill. 

RECEIVER. — Receiver,  application  in  cause  by — Practice. — A 
receiver  ought  not  to  present  a  petition,  or  originate  proceedings  in  the 
cause ;  any  necessary  application  ou?ht  to  be  made  by  the  parties  to 
the  suit  There  are  exceptions  to  the  rule,  as  where  a  receiver  had 
incurred  costs  in  the  execution  of  his  duties,  which  the  parties  had 
long  neglected  to  pi-ovide  for,  it  was  held  that  he  was  justified  in  pre- 
senting a  petition  for  their  payment.    Ireland  v.  Eade,  7  B.  55, 

And  see  Parties,  9. 

RE-ENTRY,  RIGHT  OF.— King  Charles  the  Second  by  letters 
patent  granted  some  property  in  fee,  subject  to  a  fee-farm  rent,  and 
to  a  proviso  of  re-entry  in  case  a  decree  should  be  made  at  the  suit  of 
the  king  for  repairing  the  property,  and  the  same  should  afterwards 
remain  for  a  vear  out  of  repair.  The  crown  afterwards  granted  awav 
the  rent :  Held,  that  the  proviso  for  re-entry  could  not  he  exereisecf, 
and  that  it  therefore  formed  no  objection  to  the  title  to  the  property. 
Flower  v.  Jffartopp,  6  B.  476. 

RELEASE. — ^1.  Consideration  money,  payment  of — ^In  a  defence 
founded   upon   an   allegation   that  the   plaintiff  has   released    or 
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assigned  his  rights  for  a  pecuniary  consideration  paid  to  him,  it  is 
incumbent  on  the  defendant  to  prove  that  the  consideration  was  in 
&ct  paid.     Vandaleur  v.  Blagrave,  6  B.  578. 

2.  Settinp  aside — Acquiescence — J^rror«—jPrat«i.-^ Where  a  re- 
lease has  been  executea,  and  the  parties  have  for  a  long  space  of 
time  acauiesced  in  it,  the  mere  proof  of  errors  will  not,  in  the  absence 
of  fraud,  induce  the  court  eitner  to  set  it  aside  or  to  give  leave  to 
surcharge  and  falsify;  but  the  nature  and  amount  of  the  errors 
alleged  and  proved  may  have  a  very  considerable  effect  in  the  con- 
sideration or  the  question  whether  the  release  was  fairly  obtained. 
MiOar  v.  Craig,  6  B.  433. 

3.  Settina  aside — Errors  in  partnership  accounts. — An  account 
was  settled  and  releases  executed  between  residuary  legatees  of  a 
partner  and  the  representatives  of  the  surviving  partner ;  numerous 
and  important  errors  in  the  account  having  been  proved,  the  release 
was  set  aside ;  but  having  regard  to  the  lapse  of  time  and  the  loss  of 
books  and  documents,  the  court  declined  opening  the  accounts  alto- 
gether, but  gave  leave  only  to  surcharge  and  falsify.    8.  C. 

4.  Setting  aside — Mistake — Opening  accounts, — A  party  who, 
upon  a  compromise,  had  executed  a  general  release,  claimea  relief 
on  the  ground  of  a  large  item,  in  which  he  was  interested,  having 
by  miBt&e  been  omitted  in  the  account :  Held,  that  he  was  entitled 
to  relief,  but  that  to  obtain  it  the  release  must  be  wholly  set  aside. 
A«  B.,  the  representative  of  a  deceased  partner,  having  filed  his  bill 
a^inst  C.  D.  the  surviving  partner  for  an  account,  A.  B.,  in  con- 
sideration of  500/.,  releasea  C.  D.  fi^m  all  claims,  and  the  bill  was 
dismissed*.  Bv  mutual  error  a  debt  of  2000/.,  owing  to  the  partner- 
ship, but  which  was  not  then  known  to  exist,  was  omitted  in  the  con- 
sideration by  both  parties.  C.  D.  afterwards  received  it :  Held, 
that  A.  B.,  notwithstanding  the  release,  was  entitled  to  his  share  of 
the  debt,  but  that  to  obtain  it  the  whole  account  must  be  re-opened. 
JPritt  V.  Clatff  6  B.  503. 

REVIVOR,  BILL  OF.— 1.  DemurrerStatute  of  Limitations. 
If  afler  a  demurrer  has  been  put  in  to  a  bill  the  suit  becomes  abated, 
the  bill  filed  to  revive  it  must  be  limited  to  that  object;  if  it  prays 
any  further  or  additional  relief  a  demurrer  lies  to  the  whole  bill,  and 
not  to  that  part  only  which  relates  to  such  additional  relief.  Bamp' 
ton  V.  BirchaUy  1  P.  568. 

2.  Order  to  revive— Previous  order  to  stand  over  for  want  of 
parties-^JDeath  of  sole  plaintiff.— A  cause  came  on  in  1839,  and  was 
ordered  to  stand  over  for  want  of  parties.     A  bill  of  revivor  and  sup- 

Slement  was  afterwards  filed,  statmg  that  A.,  the  sole  plaintiff,  had 
ied  in  18ffi,  insisting  that  the  order  of  1839  was  a  nullity,  and 
praying  a  revivor.  A  common  ex  parte  order  to  revive  was  obtained 
on  petition,  placinjg  the  cause  in  the  same  ]flight  and  condition  as  at 
the  death  of^A..  The  defendant  moved  to  discharge  the  order  on  the 
ground  that  the  order  of  1839  must  be  discharged  before  the  cause 
▼OL.  rv.  ifo.  vi.  G^ 
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conld  be  put  in  the  same  plight  as  at  the  alleged  death  of  A. :  Heidi 
however,  that  it  was  regular.    Egremont  r.  Cowelly  6  B.  408. 

RIGHT  TO  BEGl^. '-Practice'-Exceptians  and  petition  of 
reliearing.—A  defendant  took  exceptions  to  tne  Master's  report,  and 
also  presented  a  petition  of  rehearing,  objecting  to  the  oii^nal 
decree,  on  the  ground  of  want  of  parties,  and  also  to  a  part  of^that 
decree.  The  exceptions  and  petition  of  rehearingcame  on  tether: 
Held,  that  the  defendant  was  entitled  to  begin.  Pringle  y.  CrookeSp 
7B.257. 

2.  Objection  for  icant  of  parties, — Where  a  cause  is  set  down 
upon  an  objection  for  want  of  parties  the  plaintiff  begins.  Braif 
stock  T.  Whatley,  6  B.  451. 

SECURITY  FOR  COSTS.    See  Costs,  4. 

SET  OFF.    See  Costs,  5, 6. 

SETTLEMENT.    See  Appointment,  2.    Marriaqb  8sni.K- 

MENT. 

SOLICITOR.— -4.rre«<—Prtw%e/rom,  while  attending  couri-^ 
Deviation. — A  solicitor  who  is  proceeding  to  court  to  attend  his 
professional  business  there  pending  is  privileged  from  arrest  A  soli- 
citor, on  an  application  for  his  discharge,  swore  that  at  the  time  of  the 
caption  he  was  proceeding  direct  from  his  dwelling  house  for  the 
purpose  of  attending  the  liearing  of  two  petitions  at  Westminster. 
On  the  other  hand,  two  witnesses  deposed  that  fiie  direction  in 
which  he  was  walking  was  not  the  direction  they  would  havepro- 
ceeded  as  the  nearest  and  most  direct  way  to  Westminster :  Held, 
that  this  was  not  sufficient  proof  of  deviation  so  as  to  disentitle  the 
solicitor  to  his  discharge.  Attorney  General  v.  Leatherselter/  Comr 
pang,  7  B.  157. 

SOLICITOR  AND  CLIENT.--1.  Authority  to  sue^Dismiss$l 

of  bill.-- A  suit  was  prosecuted  through  a  soucitor,  and,  as  tlie 
plaintiffs  alleged,  witnout  their  authority.  The  defendant  eave 
notice  of  motion  to  dismiss  the  bill  for  want  of  prosecution,  Which 
being  served  on  the  solicitor,  he  requested  the  plaintiffs  to  name  a 
new  solicitor,  which  they  refused  to  do.  The  solicitor  then  moved 
that  he  might  be  dismissed  as  solicitor :  Held,  that  no  aueh  order 
could  be  made,  but  personal  service  on  the  plaintifis  of  the  notice  of 
motion  to  dismiss  was  ordered.  The  plaintiffs  took  no  steps  to 
relieve  themselves  from  their  liability :  Held,  that  the  defendant  was 
entitled  to  have  the  bill  dismissed,  with  costs  to  be  paid  by  the 
plaintiffs,  leaving  them  to  obtain,  as  against  the  solicitor,  any  remedy 
they  might  have.     Tarbuch  v.  Woodcockt  6  B.  581. 

2.  Lien— Title  deeds* — A  mortgagor,  who  had  borrowed  the  tide 
deeds  from  an  equitable  mortgagee  to  enable  him  to  sell  the  pro- 
perty, handed  them  to  his  solicitor  in  order  to  complete.  The  mort- 
gagee acquiesced  in  the  sale :  Held,  that  the  solicitor  had  a  lien  on 
the  deeds  for  his  costs  of  the  transaction  only,  but  not  for  his  other 
claims  for  costs  against  the  mor^agor.    Young  v.  EngUsh^  7  Bt  Ift 
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8.  Relief  against  solicitor — Special  agreement, — ^The  court  has  no 
authority^  upon  a  petition  by  a  client  against  his  solicitor,  to  gire 
relief  founded  on  a  special  ascreement.  Alexander  y.  Anderaon, 
6B.405. 

4.  Substituted  service  on  solicitor  of  trustee. — On  a  bill  to  enforce 
thd  performance  of  trusts  for  the  sale  of  estates,  part  of  which  had 
been  gold,  against  the  trustee,  who  could  not  be  found,  substituted 
service  was  ordered  on  the  defendant's  solicitor,  who  had  acted  on 
his  behalf  in  the  business  of  the  preparation  of  the  trust  deed  and  of 
all  the  sales  which  had  taken  place  under  it.  Hornby  v.  HolmeSj 
4  H.  a06. 

5.  Taxation  of  bill—**  Business  transacted  in  a  court  of  lanf* — 
Practice  under  6^7  Vict.  c.  73,  s.  37.— Charges  in  a  solicitor's  bill 
for  obtaining  an  order  from  a  Judge  at  chambers  for  leave  to  enter 
satis^ction  m  the  Common  Fleas  office  upon  a  bond  given  by  his 
client  to  the  crown  for  malt  duties  :  Held,  not  to  be  for  **  busmess 
transacted  in  a  court  of  law,"  so  as  to  oust  the  jurisdiction  of  the 
Lord  Chancellor  or  the  Master  of  the  Rolls  to  order  taxation  of  such 
bill ;  for  that  purpose  the  business  must  be  some  proceeding  either 
in  a  suit  or  with  a  view  to  a  suit.  Whether  proceedings  for  the 
purpose  of  entering  satisfaction  on  a  judgment,  with  a,  view  to  the 
sale  of  an  estate,  would  come  within  that  description,  qtusre.  An 
order  referring  a  solicitor's  bill  for  taxation  may  be  made  without 
notice  in  either  of  the  two  first  classes  of  cases' provided  by  6  &  7 
Vict.  c.  73,  s.  37.     In  tJie  matter  of  Oaitskell,  1  P.  576. 

6.  Taooationof  bill — Limitation  of  time — Amendment. — Within 
twelve  months  after  payment  of  a  bill  of  costs  a  client  presented  a 
petition  for  its  taxation,  but  the  petition  having  specified  no  items  of 
overcharge,  no  order  could  be  made.  The  twelve  months  having 
then  expired,  the  court  refused  to  allow  the  petition  to  stand  over  for 
the  purpose  of  amendment,  by  specifying  the  items.  JBarweU  v. 
Brooks,  7  B.  345. 

SPECIALTY  DEBTS.    See  Fraud,  1. 

SPECIFICATION.    See  Patent. 

SPECIFIC  LEGACY.    See  Will,  2, 17,  41,  42. 

SPECIFIC    PERFORMANCE.      See  Vendor  and    Pur- 

O&ASBR,  5,  7,  8. 

STATUTE  OF  FRAUDS.    See  Marriage  Articles. 

STAY  OF  PROCEEDINGS.— 1.  Stay  of  execution  of  decree 
pending  an  appeal  on  terms — Indemnity  i^equired  against  loss  of  in- 
terestf  not  aaainst  falling  funds^Undertaking  of  a  municipal  corpo- 
ration.— Where  in  a  suit  against  executors  for  the  payment  of  a 
legacy,  the  amount  claimed  had  been  brought  into  court  and  invested, 
and  the  bill  was  afterwards  dismissed  at  the  hearing,  the  court,  in 
granting  a  motioa  by  the  plaintiffs  to  stay  the  transfer  of  the  fund 
Dendiog  an  appeal  to  the  House  of  Lords  from  the  deci'ee,  required 
mm  the  plaintiffs  an  undertaking  to  submit  to  any  order  the  court 

»2 
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mi^ht  thereafter  make  for  payment  of  interest  and  costs,  with  liberty 
to  the  defendants  to  apply  for  a  transfer  of  the  fund  for  the  purpose 
of  investment  on  other  security,  but  refused  to  require  the  plamtilP  to 
enter  into  any  undertaking  by  way  of  indemnity  a^inst  a  possible 
fall  in  the  funds ;  and  an  objection  that  the  plaintifis,  who  were  a 
corpomtion,  were  incapable  of  giving  any  undertaking  which  would 
be  binding  on  the  corporate  property,  was  overruled.  The  Corpora^- 
tion  of  Gloucester  v.  Woody  1  P.  493. 

2.  Stay  of  proceedings  penditw  appeal  from  interlocutory/  order — 
Mule  of  the  court  as  ^o.— The  Lord  Chancellor  will  not  in  general 
stay  proceedings  in  a  cause  pending  an  appeal  from  an  interlocutory 
order  unless  the  appeal  can  De  speedily  heard ;  and  therefore  where 
the  appeal  is  to  the  House  of  Lords  an  application  for  that  purpose 
will  not  be  granted,  except  on  condition  that  the  house  will  allow  the 
appeal  to  be  advanced  so  as  to  be  heard  within  a  limited  time.  Oarcioi 
V.  Eicardo,  1  P.  498. 

3.  Staying  suit --Submission  to  plaintiff's  demand—Practice.— 
Where  the  (defendant  submits  to  pay  the  whole  demand  of  the  plain- 
tiff the  court  stays  the  proceedings ;  but  if  there  be  a  question  m  dis- 
pute as*  to  the  plaintiff's  right  to  recover  certam  expenses,  and  the 
defendant  does  not  submit  thereto,  the  court  will  not  interfere  sum- 
marily and  stop  the  suit.  A  defendant  submitted  to  the  claim  of  the 
plaintiff,  except  the  costs  of  a  distringas.  The  court  would  not  star 
the  proceedings  till  the  question  was  agreed  upon  or  determined 
Field  V.  Sobinson,  7  B.  oo. 

SUBSTITUTED  SERVICE. —Defendant  out  of  tlie  jurisdie^ 
tion— Agent — Special  authority, — If  the  court  can  be  satimed  that 
a  defendant,  who  is  out  of  the  jurisdiction,  has  given  a  special  autho- 
rity to  a  person  within  the  jurisdiction  to  act  for  him  m  the  matter 
to  which  the  suit  relates,  it  will  order  that  service  of  the  subpoana  to 
appear  and  answer  on  that  person  shall  be  good  service  on  the  de- 
fendant, but  the  evidence  of  agency  will  be  closely  scrutinized* — 
Murray  v.  Vipart^  1  P.  521. 

And  see  Solicitor  and  Client,  4. 

SUNDAY.    See  Practice,  11. 

SUPPLEMENTAL  ANSWER.-1.  Correction  of  date— Prae^ 
tice. — Liberty  given  to  file  a  supplemental  answer  to  correct  a  date 
in  the  original  answer.  On  such  an  application  the  defendant  must 
account  for  the  mistake ;  and  the  truth  of  the  proposed  answer,  and 
the  terms  on  which  it  is  intended  to  file  it,  must  be  verified.  JBeUr, 
Bunmore,  7  B.  283. 

2.  Correction  of  date— Discharge  under  Insolvent  Debtor^  Act 
in  India. — A  defendant  who  had  by  answer  insisted  on  his  dischaige 
under  an  Insolvent  Debtors'  Act  in  India  as  a  defence  to  tKc 
suit,  but  had  stated  such  discharge,  as  to  his  belief,  as  of  a 
date  which  would  not  entitle  him  to  the  benefit  of  the  act,  was  al- 
lowed, afler  the  cause  was  in  the  paper  for  hearing,  to  file  a  supple- 
mental answer  for  the  purpose  of  correcting  the  error  in  ^e  date,  and 
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thereby  bringing  himself  within  the  protection  of  the  act.     Fulton  v. 
Gilniare,  1  P.  522. 

SUPPLEMENTAL  BILL.— 1.  Leave  of  the  Court— Recent 
discovery  of  facts  existing  before — Practice — Pleading, — After  a 
cause  had  proceeded  so  far  that  the  bill  could  not  be  amended,  the 
plaintiff,  without  the  leave  of  the  court,  filed  a  supplemental  bill, 
stating  facts,  all  of  which  existed  before  the  original  bill  was  filed, 
but  which,  he  alleged,  he  had  only  recently  discovered.  The  state- 
ments and  prayer  of  the  supplemental  bill  were  in  accordance  with 
the  statements  and  prayer  of  the  original  bill.  An  objection,  made 
at  the  hearing,  that  the  supplemental  bill  had  been  irregularly  filed, 
was  overruled.  If  a  supplemental  bill  is  irregularly  filed,  the  defen- 
dant ought  either  to  demur  to  it  or  to  move  that  it  may  be" taken  off 
the  file.     Ranger  v.  The  Great  Weste7*n  Railway  Company,  13  8. 

OOo. 

2.  Sa7ne, — A  supplemental  bill  may  be  filed  after  replication,  with- 
out the  leave  of  the  court,  in  order  to  state  matters  which  occurred 
before  the  filing  of  the  original  bill,  but  were  not  discovered  until  after 
replication.     Walford  v.  Pemherton,  13  S.  441. 

3.  Railway  company — Misconduct — Discovery  of  fresh  facts — 
Due  diliaence, — The  act  of  incorporation  of  a  railway  company  re- 
quired tnat  all  resolutions  come  to  at  meetings  of  the  proprietors 
should  be  entered  in  a  book,  and  the  entries  were  made  evidence  of 
the  resolutions  to  which  they  referred.  In  a  suit  against  the  com- 
pany for  the  specific  performance  of  an  agreement,  the  defendants 
were  ordered  to  produce  their  books,  with  tne  usual  liberty  to  seal  up 
such  parts  as  did  not  relate  to  the  matters  in  question.  The  books 
were  produced  accordingly,  but  the  pages  left  open  furnished  no 
evidence  of  the  agreement.  After  the  bill  had  been  dismissed  for 
want  of  evidence,  the  plaintiffs,  on  an  affidavit  of  having  recently  dis- 
covered that  the  agreement  had  been  recognised  by  a  resolution 
passed  at  a  meeting  of  the  proprietors,  applied  for  leave  to  file  a  sup- 
plemental bill,  in  the  nature  of  a  bill  of  review,  for  the  purpose  of 
making  the  resolution  part  of  their  case.  And  the  court,  although  of 
opinion  that  the  plaintiffs  might,  with  diie  diligence,  have  made  the 
discoveiy  soon  enough  to  have  availed  themselves  of  it  in  the  original 
suit,  nevertheless  granted  the  motion,  on  the  ground  that  if  the  de- 
fendants had  entered  the  resolution  in  their  books,  as  they  ought  to 
have  done,  the  consequence  of  any  want  of  care  and  attention  on  the 
part  of  the  plaintiffs  or  their  agents  would  have  been  obviated. 
Sheffield  Canal  Company  v.  Sheffield  and  Rotheram  Railway  Com- 
pany,  1  P.  484. 

TAXATION.    See  Solicitor  and  Client,  6,  6. 

TAXING  MASTER.— Fee«  to  counsel— Discretion.— The  court 
will  not  interfere  with  the  discretion  of  the  taxing  masters  as  to  the 
quantum  of  fees  to  counsel.  Att.^Oen.  v.  Lord  Ca^rington,  6  B. 
454. 

TENANT  FOR  LIFE.— 1.  Exoneration^Merger  of  charge-- 
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Charge  an  real  estate. — A  tenant  for  life,  bv  his  will  and  under  % 
power,  charged  the  settled  estates  with  25,000/.  for  the  portions  of  his 
younger  children,  to  be  raised  by  means  of  a  term  Tested  in  trustees, 
payable  at  twenty-one,  and  to  sink  into  the  inheritance  if  a  younger 
son  should  become  an  eldest,  or  die  without  issue  before  the  day  of 
payment.  Subject,  in  the  first  place,  to  the  sums  thereinafter  charged 
thereon  by  his  will,  he  derised  his  fee  simple  estates  to  his  eldest  son 
for  life,  with  remainder  orer.  He  then  "  gave  and  bequeathed"  an 
additional  25,000/.  amongst  his  younger  children,  ^*  which  nevml 
portions"  were  to  be  in  augmentation  of  the  '^  portions''  already  ap- 
pointed to  be  raised,  and  paid  to  his  said  sons  and  daughters  respeo* 
tiyely  at  such  times,  and  under  such  conditions,  and  subject  to  such 
contmgencies,  and  with  such  interest  as  he  had  before  directed  and 
appointed  their  original  portions  by  that  his  will.  And  he  therebjr 
cnarged  his  fee  simple  estates  thereinbefore  by  him  devised  to  his 
eldest  son  with  the  raising  apd  paying  the  said  *^ portions*'  and  sums 
of  mon^  to  his  said  sons  and  daughters  respectively,  at  the  times 
and  in  the  manner  aforesaid ;  and  after  giving  certam  pecuniary  le- 

gacies,  he  gave  the  residue  of  his  personal  estate,  after  payment  of 
is  debts  and  legacies  as  aforesaid,  to  his  eldest  son;  and  he  provided 
that  if  the  personal  estate  should  not  extend  to  pay  such  of  his  drills 
as  should  not  be  charged  on  his  real  estate  and  his  said  legacies, 
then  he  charged  his  fee  simple  estates  to  make  good  the  deficient, 
and  ho  empowered  his  trustees  to  raise  thereout  not  only  the  sums 
thereinbefore  charged  on  the  said  premises  for  his  younger  children 
and  such  deficiency,  but  all  other  sums  necessary  for  the  purposes  of 
his  will :  Held,  that  the  additional  portions  given  to  the  younger 
children  were  a  primary,  if  not  an  exclusive  cnaige  upon  the  testa- 
tor's fee  simple  estates  devised  to  the  eldest  son  for  life.  If  a  tenant 
for  life  pays  ofi*  a  charge  on  the  inheritance,  he  is  /^rtm^yoccs  entitled 
to  that  charge  for  his  own  benefit ;  but  he  may,  if  he  think  proper, 
exonerate  the  estate.  In  the  absence  of  evidence,  the  presunp- 
tion  is  that  he  pays  die  charge  for  his  own  benefit,  and  not  for  the 
benefit  of  the  persons  entitled  in  remainder;  but  evidence  may  show 
the  contrary  conclusion  to  be  true.  A  tenant  for'  life  paying  off  a 
charge  upon  the  estate,  and  in  the  same  transaction  merging  the  se* 
curit^  by  taking  an  assignment  connecting  it  with  the  legal  estate  of 
inheritance,  primd  facie  puts  an  end  to  the  charge :  but  something  is 
required  to  manifest  an  intention  to  exonerate  the  inheritaaoe.  A 
simple  payment  of  the  charge,  without  more,  is  sufficient  to  estabUsk 
the  right  of  the  tenant  for  life  to  have  the  charee  raised  out  of  the  eatata. 
He  has  no  obligation  or  duty  to  make  a  declaration,  or  to  do  any  act 
demonstrating  nis  intention ;  the  burden  of  proof  is  upon  those  who 
allege  that  in  paying  ofi*  the  charge  he  intended  to  exonerate  the  estate. 
A.  B.,  being  tenant  for  life  of  the  testator's  real  estates,  subject  to  a 
charge  of  2S,000/.,  and  absolutely  entitled  to  the  residuary  personal 
estate,  paid  off  the  charge  and  obtained  releases.  At  the  time  he 
seemed  to  have  conceived  that  as  residuary  legatee  he  was  liable  to 
pay  the  amount  out  of  the  personal  estate,  wfaioh  was  sufficmt  for 
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that  purpose.  Nothing  was  done  to  keep  the  charge  on  foot.  After 
the  death  of  the  tenant  for  life,  it  being  determined  that  the  25,000/, 
was  a  primary  charge  on  the  real  estate  :  Held,  that  it  still  subsisted 
as  a  charge  on  the  settled  estates,  for  the  benefit  of  the  personal  re- 
presentatives of  the  tenant  for  life.  Burrelly,  The  Earl  of  EgrS' 
mant,  1  B.  205. 

2.  Keeping  clown  the  interest  on  the  charge — Pregumption. — Prin- 
ciples on  which  this  court  assumes  that  a  tenant  for  life,  who  is  also 
the  owner  of  a  charge  on  the  inheritance,  has  duly  discharged  his 
dut^  of  keeping  down  the  interest  on  the  charge,     o.  C.  ib. 

£  Statute^  Limitations — Achnowledgment.— In  1773  a  tenant 
for  life  paid  off  a  charge  of  25,000/.  affcctmg  the  settled  estates.  He 
died  in  1837,  havins  in  the  mean  time  taken  no  steps  for  keeping  the 
charge  alive :  Held,  that  notwithstanding  more  than  twenty  years 
had  ela]>6ed,  and  that  there  had  been  no  part  payment  or  acknow- 
ledgment, the  charge  still  existed  in  favour  oi  his  representatives, 
aad  had  not  been  defeated  bv  the  Statute  of  Limitations  (3  &  4  W.  4, 
c  27,  g.  40) :  Held,  also,  tnat  the  statute  cannot  be  applied  to  a 
case  where  there  is  no  assignable  person  liable  to  pay  the  charge — no 
person  who,  by  the  delay,  coula  be  induced  to  suppose  that  the 
charge  was  abandoned  or  mei^ed,  and  where  the  rent,  out  of  which 
the  interest  of  the  charge  ought  to  be  paid,  is  receivable  by  and  be- 
longs to  the  same  person  who  is  entitled  to  the  interest.     S,  (7.  ib. 

4.  Tifi^}&rf  right  of  cutting  ^Trustee — Injunction.— A.  testator 
charged  annuities  exclusively|on  his  real  estate,  the  legal  estate  of  which 
he  devised  to  trustees  upon  trust  to  pay  the  rents  to  or  permit  the 
same  to  be  received  by  one  for  life,  with  remainders  over.  On  the 
testator's  death  the  tenant  for  life  took  possession  of  the  estate  and 
title  deeds,  and  he  kept  down  the  annuities,  but  cut  down  some  timber. 
The  trustees  acquiesced  for  four  years,  but  afterwards  proceeded  by 
action  to  recover  the  deeds,  and  to  receive  the  rents.  The  court,  by 
motion,  restrained  the  proceedings,  on  the  tenant  for  life  undertaking 
to  keep  down  the  annuities,  not  to  grant  leases  or  cut  timber  without 
the  consent  of  the  trustees,  and  bringing  the  deeds  into  court.  Where 
a  testator  devises  the  legal  estate  to  trustees,  and  gives  to  a  tenant  for 
life  aa  equitable  estate  only,  with  remainders  over,  such  tenant  for 
life  ought  not  to  cut  timber  without  the  consent  of  the  trustees.  Den^ 
Urn  y/nenton,  7  B.  388. 

TITHES  IN  LONDON.— ig/af.  37  Hen.  8,  c.  12— Reserved 
rent  or  value  of  premises. — The  act  for  tithes  in  London,  37  Hen.  8, 
c.  12,  provided  tnat  the  inhabitants  of  London  should  pay  2s.  9d.  in 
the  pound  for  tithe  upon  the  rent  reserved ;  or  if  a  less  rent  was  re- 
served by  reason  of  anj  fine,  or  if  the  owners  were  also  occupiers, 
then  tile  tithe  to  be  paid  at  the  same  rate  upon  the  rent  at  which  the 
premises  were  last  letten  for,  without  fraud  or  covin.  A  house  and 
premises  in  London  were  let  for  a  term  of  sixty  years,  at  a  reserved 
rent,  (including  insurance^  of  102/.  10s.,  in  consideration  of  the  lessee 
Imng  otit  2,050/.  in  builain^  thereon.  The  improved  annual  value 
of  the  property  after  the  building  was  completed  was  250^. :  Held, 
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that,  under  the  statute,  the  tithe  was  to  be  paid  Ht2s.  9d.  in  the  pound, 
not  on  the  reserved  rent  alone,  but  on  the  full  annual  value  of  250/. 
Vivian  v.  Cochrane^  4  H.  167, 

TITLE-DEED.    See  Solicitor  and  Client,  2. 

TOWN  CLERK.    See  Charity,  4. 

TRADE-MARK.    See  Injunction,  5. 

TRANSFER  OF  CAUSES.    See  Practice,  12. 

TRUST.— 1.  Breach  of  trust-^Costs.—A  trustee  was  declared 
liable  for  a  breach  of  trust,  and  was  ordered  to  pay  the  costs  up  to 
the  hearine.  He  complied  with  the  decree :  Held,  that  he  was  en- 
titled to  his  costs  of  his  subsequent  proceedings  for  clearing  and  dis- 
tributing the  fund.     Hewett  v.  Foster^  1  B.  348. 

2.  Brea4:h  of  trust --Contract  of  sals* — A  trustee  entered  hito  a 
contract  for  the  sale  of  trust  property,  and  it  was  agreed  that  the  pur- 
chaser should,  out  of  the  purchase-money,  retain  a  priyate  debt  due 
to  him  from  the  trustee.  On  a  bill  by  the  trustee:  Held,  that  this  court 
would  not  decree  the  specific  performance  of  such  a  contract 
Thompson  v.  Blachstane,  6  B.  470. 

3.  breach  of  trust — Liability  of  trustee  for  not  investing  oh  real 
or  government  security. — Where  a  trustee  neglects  to  invest  on  real 
or  government  securities  according  to  the  trust,  the  cestui  que  trust 
has  the  right  of  selecting  whether  the  trustee  shall  be  answerable  for 
the  money  or  for  the  stock.  An  executor  and  tinistee  directed  to 
invest  a  legacy  on  mortgage,  may  properly  appropriate  one  of  the 
testator's  mortgages  in  payment  of  tne  legacy,  but  ne  must  ascerC^n 
its  sufficiency.  A  trustee,  haying  the  option  of  inyestin^  on  mortgage 
or  government  security,  improperly  took  an  insufficient  mortgage 
security.  Being  held  answerable,  the  court  decided  that,  having  ex- 
ercised* his  discretion,  though  improperly,  he  was  answerable  for  the 
money  lost,  and  not  for  the  stock  it  might  have  produced.  Ames  y. 
Parkinson,  7  B.  879. 

4.  Costs  of  unnecessary  suit^' Transfer  of  fund. — An  unmarried 
lady  transfen-ed  a  sum  of  stock  to  trustees  lor  herself.  The  letter 
supposed  to  contain  the  terms  of  the  trust  was  lost,  and  no  evidence 
was  given  of  its  contents.  After  the  marriage  of  the  lady,  the  hus- 
band and  wife  demanded  a  transfer  of  the  fund,  which  the  trustees 
refused  to  make  without  the  direction  of  the  court,  unless  the  fond 
should  be  settled  for  the  benefit  of  the  wife  and  her  issue :  Held,  that 
the  trustees  ought  to  have  transferred  the  fiind  without  sui^  and 
must  therefore  pay  the  costs.     Penfold  v.  Bouch,  4  H.  271. 

5.  Infant^ AUef^ative  report  on  reference  under  1  WUL  4^  c  60 
— l^ec^ra^toA. —Where  the  master  finds  that  in  a  certain  construc- 
tion of  a  devise  the  infant  therein  named  is  a  trustee  within  the  act 
1  Will.  4,  c.  60,  but  that  on  a  di£Perent  construction  another  person 
would  be  such  trustee,  the  court  may  declare  the  infiint  to  be  the 
trustee,  and  make  the  order  for  conveyance,  without  sending  the  case 
back  to  the  master.    Langford  v.  Auger,  4  H.  31S. 
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6.  Purchase  hy  trustee — Lapse  of  tifiie-- Acquiescence, -^The 
tenant  for  life  of  an  estate^  who  was  also  devisee  in  trust  in  remainder 
for  the  children  of  the  testator,  with  a  power  of  appointment  by  will 
amongst  them,  purchased  and  obtained  from  the  oojects  of  the  power 
a  release  of  their  reversion  at  an  undervalue,  and  devised  the  estate  to 
her  son  in  fee,  chargedjwith  debts  and  legacies.  The  son  took  possession 
of  the  estate,  and  paid  o£P  the  legacies  and  charges  fourteen  years  and 
a  half  after  the  death  of  the  tenant  for  life  ana  seventeen  years  after 
the  pu]};hase  of  the  reversion.  The  assi^ee  of  one  of  Uie  vendors, 
an  ooject  of  the  power,  who  had  become  msolvent,  filed  his  bill  to  set 
aside  the  sale :  Held,  that  the  lapse  of  time  was  a  bar  to  the  relief, 
and  that  the  mere  circumstance  ol  the  poverty  of  the  cestui  que  trust 
was  not  sufficient  to  excuse  the  delay.  Sefnble^  that  the  time  which 
might  elapse  after  such  a  transaction,  during  the  life  of  the  tenant  for 
life,  who  was  the  donee  of  the  power,  would  not  alone  be  considered 
as  amounting  to  laches.     Roberts  v.  TunstaUy  4  H.  257. 

7.  Same. — Trustees,  with  the  consent  of  A.  B.,  the  tenant  for  life, 
had  a  power  to  sell  the  trust  estate  and  invest  the  produce  in  other 
real  estate.  In  1810,  A.  B.,  witlr  the  concurrence  of  the  trustees, 
sold  the  estate  for  8440Z.,  and  received  the  purchase  money  about  the 
same  time,  but  whether  with  the  concurrence  of  the  trustees  was  not 
proved.  A.  B.  purchased  an  estate  for  17,400/.  Of  the  8440/.,  8124/. 
was  paid  by  A.  p,  in  part  payment  for  the  second  estate ;  the  re- 
mainder was  paid  partly  but  of  A.  B.'s  monies,  and  partly  by  money 
raised  by  a  mortgage  of  the  estate.  The  estate  was  conv^ed  to 
A.  B.  in  fee.  No  acknowledgment  or  declaration  of  trust  was  ever 
made  by  A.  B.  and  he  retained  possession  of  the  estate  till  30  vears 
after,  when  he  became  bankrupt  The  court,  against  A.  B.  s  as- 
signees, presumed  under  these  circumstances  that  the  purchase  had 
been  made  under  the  power,  for  the  benefit  of  the  trust,  and  held 
that  there  had  been  no  such  adverse  possession,  and  no  such  acqui- 
escence on  the  part  of  the  trustees,  as  to  preclude  the  court  making  a 
declaration  that  they  had  a  lien  on  the  estate  to  the  extent  of  tne 
trust  monies  invested  in  its  purchase.  Price  v.  Plakemore]  6  B.  S07. 
.^  And  see  Charity,  1, 3, 4.  Joint  Tenancy.  Marriaqe  Settle- 
ment. Mortgagor  AND  MoRTQAQEE.  Parties,  10.  Payment 
into  Court.    Will,  29. 

VACANCIES.    See  Charity,  3. 

VENDOR  AND  PURCHASER.- 1.  Conditions  of  sale-^Con^ 
slruction. — Two  houses,  held  under  one  lease,  were  sold  separately  to 
A.  and  B.  The  lease  was  produced,  and  inspected  at  the  sale  by  the 
purchasers'  solicitors.  The  conditions  of  sale  provided  for  the  ap- 
portionment of  the  rent  between  the  two  purchasers,  but  did  not 
notice  covenants  to  insure,  &c.,  and  a  proviso  for  re-entry  on  non- 
performance contained  in  the  lease :  Held,  that  though  A.  might  be 
evicted  by  the  default  of  B.,  still  he  was,  under  the  circumstances, 
bound  to  complete.    Paterson  v.  Long,  6  B.  590. 

2.  Costs  oj  motion  to  pay  purchase  money  into  court  and  subsii* 
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tuts  purehoBer. — Where,  on  the  same  motion  by  which  the  ptsTcbamer 
asks  to  pay  his  parchase  money  into  court  and  be  let  into  nomeman^ 
it  is  also  asked  that  one  purchaser  may  be  substitnted  lor  another 
upon  the  affidayit  of  no  underhand  bargain,  no  additional  costs  are 
incurred  by  the  parties  to  the  cause,  and  costs  are  not  ordered  to  be 
paid  by  the  purchasers.      Christian  y.  Chambers,  4  H.  807. 

8.  Identity,  svidencs  of. — By  the  conditions  of  sale  no  farther 
e?idenoe  of  identity  was  to  be  required  than  what  was  afforded  bj 
ibe  abstract  and  the  documents  therein  abstracted.  The  descriptioug 
in  the  documents  differed  amonMt  themselves  and  from  the  Aeaerip- 
tion  in  the  particulars  of  sale :  Held,  that  the  purchaser  was  entitled 
to  have  further  proof  of  the  identity.    Fhwer  y.  JEartopp,  6  B.  476i 

4.  Lien, — A.  agreed  to  sell  an  estate  to  B.  for  an  annuity,  and  B. 
was  to  pay  off  a  mortgage  to  which  the  estate  was  subject.  Accord- 
ingly, JB.  executed  a  c&ed,  by  which  he  granted  the  annuity  to  A., 
and  covenanted  to  pay  it;  and  by  a  conveyance  of  even  date  rat  exe^ 
cuted  after  the  annuity  deed,  after  reciting  the  agreement  and  the  an- 
nuity deed,  A.  and  the  mortgi^e,  in  pursuance  of  the  agreement,  and 
in  consideration  of  the  annuity  hawng  hesn  so  granted  as  aforestnd, 
and  of  the  payment  of  the  mortgage  money,  conveyed  the  estate  to  B. 
The  annuity  afterwards  became  in  arrear:  Held,  that  A.  had  no  Ben 
on  the  estate  for  the  annuity^.     Buchland  v.  Poehnetl,  18  S.  406L 

6.  Misrepresentation — Fraud — Specific  performance, — Considera* 
tion  of  the  effect,  in  equity,  of  misrepresentation  made  by  parties  upon 
entering  into  contracts.    Cases  have  frequently  occurred,  in  wfaidb, 
upon  entering  into  contracts  misrenresentations  made  by  one  party 
have  not  been,  in  any  degree,  reliea  on  by  the  other  party.    If  the 
party  to  whom  the  representations  were  made,  himself  resorted  to 
the  proper  means  of  verification  before  he  entered  into  the  contmel, 
it  ma^  appear  that  he  relied  upon  the  result  of  his  own  inyestSgadon 
KoA  mquiry,  and  not  upon  tne  representations  made  to  him  mr  the 
other  party ;  or  if  the  means  of  investigation  and  veriflcation  oe  at 
hand,  and  the  attention  of  the  party  receiving  the  representations  be 
drawn  to  them,  the  circumstances  of  the  case  may  be  such  as  to 
make  it  incumbent  on  a  court  of  Justice  to  impute  to  him  a  know- 
ledge of  the  result,  which,  upon  due  inquiry,  he  ought  to  have  ob* 
tained,  and  thus  the  notion  of  reliance  on  tne  representations  made  to 
him  may  be  excluded.    Again,  when  the  court  is  endeayoonag  to 
ascertain  what  reliance  was  placed  on  representations,  it  must  consi- 
der them  with  reference  to  the  subject  matter,  and  the  relatiye  know- 
ledge of  the  parties.    If  the  subject  is  capable  of  being  aacmtely 
known,  and  one  party  is,  or  is  supposed  to  be,  possessed  of  aeoa- 
rate  knowledge,  and  the  other  is  entirely  ienorant,  and  a  ooatnet  k 
entered  into  after  representations  made  by  the  part^  who  knew*  or  m 
supposed  to  know,  without  any  means  of  verincation  being  rcsofled 
to  oy  the  other,  it  may  well  enough  be  presumed  that  the  iooraal 
aiaa  relied  oa  the  statements  made  b^  him  who  was  supposed  to  be 
better  informed ;  bat  if  the  sabfect  is  in  its  nature  anoeitain.  if  all 
Huit  is  kaown  about  it  is  matter  ^iniimBQe  fiom  something  efae,and 
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if  the  parties  making  and  receiving  representations  on  the  snbjeet 
have  equal  knowledge  and  means  of  acquiring  knowledge,  and  equal 
Bkilly  it  is  not  easy  to  presume  that  representations  made  by  one 
would  have  much  or  any  influence  upon  the  other.  Clapham  t. 
SkmUo,  1  B.  146. 

6.  Qualified  report  of  approval^  Confirmation.-^ A  purchaser 
attending  the  sale  of  an  estate  m  the  cause,  heard  the  amount  of  the 
resenred  bidding  announced  before  he  made  lus  offer ;  and  the  Mas- 
ter made  his  separate  report,  allowing  him  as  the  purchaser,  subject 
to  the  approTal  of  th^  court  with  reference  to  that  iact.  The  mode 
of  confirming  this  report  and  approving  of  the  {lurchase  is  by  a  spe* 
cial  notioe  of  motion  to  that  enect,  and  not  as  in  the  common  case, 
by  orders  nisi  and  absolute.     Dowle  v.  LucVf  4  H.  811. 

7.  Specific  performance — dues  of  hardship. — In  cases  of  specifie 
l)erformanoe,  courts  of  equity  exercise  a  discretion.  In  cases  of  great 
nardship  they  will  not  interfere,  but  will  leave  the  plaintiff  to  his 
remedy  hj  recovery  of  damages  at  law.  Trustees  joined  their  cestui 
que  trust  in  a  contract  for  sale,  and  personally  agreed  to  exonerate  the 
estate  finmi  any  incumbrances  thereon.  There  were  considerable  in- 
combranees,  ind  it  did  not  appear  whether  the  purchase  money 
would  be  sufficient  to  discharge  them,  or  what  would  be  the  extent 
of  the  deficiency.  The  court  refused  to  decree  a  specific  perform- 
ance affainst  the  trustees  so  as  to  compel  them  to  exonerate  the 
estate^  but  left  the  purchaser  to  his  remedy  by  action  for  damages. 
Wedgwood  v.  Adams,  6  B.  600. 

8.  Specie  performance. — Mistake — Afund  was  held  on  trustforone 
for  life,  with  remainder  between  B.  and  C.  equally,  if  living,  with  be- 
nefit of  survivorship  between  them.  B.  sold  nis  reversionary  interest. 
At  the  time  of  the  sale  C.  was  dead,  but  the  fact  was  neither  known 
to  the  vendor  nor  to  the  purchaser :  Held,  that  the  sale  could  not 
stand.  Extent  of  lien  on  a  fund,  where  the  srantor  of  an  annuity 
agreed  to  sell  to  the  grantee  the  fund  on  which  the  annuity  was  se- 
cured, and  to  re-purchase  the  annuity,  but,  in  consequence  of  a  mutual 
mista&e,  the  contract  for  the  sale  of  the  fund  could  not  be  specifically 
performed.     Colyer  v.  Clay,  1  B.  188. 

VESTING.    See  Will,  43. 

WAIVER.    See  Contempt,  1. 

WARD  OF  COURT.    See  Ikpant,  a 

WITNESS. — Me-examination  of, — Witnesses  examined  for  the 
defendant,  on  an  inquiry  as  to  the  value  of  an  estate  in  fee  simple,  in 
wwwer  to  interrogatories,  deposed,  that,  subject  to  a  certain  lease  in 
which  it  was  comprised,  the  value  was  so  much.  By  their  affidavits 
■ubsequently,  they  stated  that  thejr  meant  to  refer  to  the  lease  as  be- 
neficial to  the  owner  of  the  fee  simple,  and  not  as  a  burden  which 
the  examination,  as  taken  down,  would  imply.  On  the  motion  of 
the  defendant,  the  witnesses  were  allowed  to  be  re-examined  on  that 
point,  notwithstanding  the  defendant  was  himself  the  lessee  of  the 
estate,  and  had  by  his  state  of  facts  alleged  that  the  lease  con 
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covenants  which  were  burdensome  on  the  owner  of  the  fee  simple.-^ 
Cass  V.  Cass,  4  H.  278. 

WILL.— 1.  Absolute  interest.-^TesMnx  bequeathed  a  leasehold 
house  and  dOOOL  stock  to  trusteesi  in  trust  to  oermit  her  daughter  to 
receive  the  rents  and  interest  for  life  for  her  separate  use;  and 
from  and  immediately  after  her  daughter's  decease,  she  gave  the 
rents  and  interest  to  tfte  heirs  of  the  bodif  of  her  daughter  iscsfrMtf 
begotten ;  but  in  case  her  daughter  should  happen  to  die  wUlumt 
leaving  any  lawful  issue  living  at  the  time  of  her  decease^  Ae  gave 
the  house  and  tne  stock  over:  Held,  that  the  daughter  took  the  pro- 
perty absolutely.— TA«  Earl  of  Verulam  v.  Bathurst,  13  S.  374. 

2.  Ademptiofi— 'General  legacy -Specific  fo^ocy.— Where  a  tes- 
tator, having  ^ven  a  general  legacy,  by  a  subsequent  inslramait 
makes  it  specific,  the  ademption  of  the  specific  l^acy,  without  more, 
will  not  set  up  the  general  legacy. — Hertford,  Marquis  of,  ▼.  Lord 
Lowther  {Countess  Berchtoldfs  case),  7  B.  107. 

3.  Advancement  of  child— CHft  to  class. — Beauest  of  residue  to 
A.  for  life,  with  power  thereout  to  advance  her  eldest  son,  and  a  gift, 
after  A.'s  death,  of  the  said  residue  to  A.'s  children  equally:  Hdd, 
on  the  context,  that  the  amount  advanced  to  A.'s  eldest  son  was  not 
to  be  taken  into  account  in  the  ultimate  division  of  the  remainder 
amongst  A.'s  children.— ZZj^'oAn  v.  Upjohn,  7  B.  152. 

4.  Charge  on  or  exoneration  of  personal  estate. — The  testator  de- 
vised his  estate  to  a  trustee  upon  certain  uses,  and  directed  him  to 
raise,  bv  sale  of  the  timber  and  other  trees  growing  thereon,  lOOOl, 
which  ne  bequeathed  to  the  plaintiff  to  be  paid  at  his  age  of  twenty- 
four,  without  interest  in  the  mean  time;  and  after  giving  other  pecu- 
niary legacies,  the  testator  bequeathed  the  residue  of  his  personal 
estate,  subject  to  the  payment  of  his  legacies,  debts,  funeral  and  tes- 
tamentary expenses,  to  certain  legatees  therein  named:  Held,  on  de- 
murrer by  the  executor  to  a  bill  bv«the  plaintiff  to  have  the  legacy 
of  lOOOZ.  raised  by  sale  of  the  timber,  and  if  the  same  should  be  in- 
sufficient, out  of  the  personal  estate,  that  the  legacy  of  lOOOL  was  not 
charged  upon  the  personal  estate. — JDichin  v.  £!dwards,  4  H.  273. 

5.  Same. — Testator  gave  to  the  children  of  his  daughter  a  legacy 
of  2000/.,  to  be  paid  and  payable  from  and  out  of  his  manors,  mes- 
suages, &c.  and  he  subjected  and  charged  the  same  to  and  with  the 
payment  thereof  accordingly:  Held,  that  the  legacy  was  payable 
out  of  the  testator's  real  estates  only. —Boberts  v.  Roberts,  18  S.  336. 

6.  Same. — Testator,  after  giving  an  annuity  to  his  wife,  devised 
his  real  estates  to  ti'ustees  in  trust  to  pay  the  annuity  thereout,  and 

gave^his  wife  powers  of  distress  and  entry  on  his""  estates.  He  then 
evised  his  estates  in  strict  settlement,  subject  expressly  to  the  an- 
nuity and  to  the  powers  of  distress  and  entry:  Meld,  neverUidess, 
taking  the  whole  of  the  will  together,  that  thp  testator's  persoaal 
estate  was  primarily  liable  to  pay  Uie  annuitv.— &  C.  ib. 

7.  C2a««. —Bequest  to  A.  for  life,  and  at  ner  death  for  her  brother 
and  sister  and  the  testator's  brothers  and  sisters  equally.  At  the  date 
of  the  will  A.  had  one  brother  and  sister,  and  the  testator  had  three 
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brothers  and  one  sister:  Held,  that  this  was  not  a  gift  to  an  unascer- 
tained class,  but  to  the  brothers  and  sisters  living  at  the  date  of  the 
mil'-Havergal  v.  Harrison^  1  B.  49. 

8.  Contingent  gift — Conversion— Failure  of  trust, — A  testatrix 
hayine  the  moiety  of  an  estate,  directed  her  executors  to  purchase 
the  otoer  moiety;  and  ''  if  the  purchase  should  be  completed  within 
twelve  months  after  her  death,"  she  gave  the  entirety  on  certain 
trusts,  ''  bat  in  case  her  executors  shoi^d  not  be  able,  within  that 
time,  ''to  purchase  it,''  she  directed  her  moiety  to  be  sold,  and  the 
produce,  together  with  11002.,  to  be  held  on  other  trusts.  The  will 
contained  a  gift  of  the  residue  of  her  estate,  of  whatever  kind,  &c. 
The  purchase  ''  was  not  completed"  within  the  time,  although  the 
executors  "  were  able,"  so  that  neither  of  the  expressed  events  hap- 
pened:  Held,  first,  that  the  trusts,  both  of  the  estate  and  1100/. 
tailed;  and,  secondly,  that  as  between  the  devisees  and  heir  at  law, 
the  latter  was  entitled  to  the  testatrix's  moiety  of  the  estate.  As  to 
the  liability  of  the  executors  in  this  case,  quaere, — Ujf^okn  v.  Ujijohn, 
7  B.  59. 

9.  Contingent  legacj^, — Testator  bequeathed  to  his  daughter  Eliza 
2000/.  for  life,  the  principal  to  be  equally  divided  among  her  chil- 
dren, thoidd  they  have  attained  twenty  one;  and  to  the  two  children 
of  his  late  daughter  Jemima  1000/.  each,  to  be  paid  on  their  attain- 
ing twenty-one :  Held,  that  the  legacies  to  the  children  were  con- 
tin^t  on  their  attaining  twenty-one,  and  that  they  were  not  entitled' 
to  ralerest  in  the  meantime.   Young  y.  Mackintosh,  13  S.  445. 

10.  Cumulative  or  substitutional  legacies — Substituted  or  addl- 
tional  instruments, — Doctrine  of  the  court  in  the  construction  of 
testamentary  papers  containing  repeated  legacies  to  the  same  objects, 
where  the  questions  are  whether  the  instruments  are  intended  to  be 
either  wholly  or  in  pail  additional  or  substituted  one  for  another,  and 
whether  particular  legacies  contained  in  such  instruments  are  substi- 
tutional or  camulative.    Lee  y.  Pain,  4  H.  201. 

11.  Same, — Legacies  in  different  instruments  to  the  same  legatee 
pimpliciter  are  cumulative  unless. the  plain  effect  of  the  separate  gifts 
is  contradicted  by  the  construction  of  the  latter  instruments  or  by  pre- 
stunption  of  law.    S.  C,  216. 

12.  Same, — The  right  to  repeated  legacies  in  such  cases  does  not 
depend  upon  a  legal  presumption,  but  is  founded  on  the  construction 
and  effect  of  the  instruments;  and  no  extrinsic  evidence  is  admissible 
to  prove  that  the  legatee  was  intended  to  take  one  legacy  only.  If  the 
nght  of  the  legatee  to  legacies  repeated  in  different  instruments  de- 
pended upon  a  1^1  presuifiption  only,  evidence  would  be  admissible 
to  rebut  it.    S,  C.  ib. 

13.  Sams, — The  ri^ht  of  a  legatee  under  the  general  rule  of  con- 
8truction  as  to  seyeraf  legacies  bequeathed  by  different  instruments  is 
not  repelled  by  circumstances  which  only  raise  a  mere  balance  of 
argument  that  the  legacies  are  substitutional.  In  such  a  case  the 
pecuniary\legatees,  and  not  the  residuary  le^tees,  are  entitled  to  the 
Denefit  of  the  doubt  which  the  form  of  me  bequests  has  created; 
S.  0.236. 


14  BamB.-^The  repetition  in  the  latter  instmment  of  some  legidM 
and  not  of  othen  implies  that  a  benefit  is  intended  in  the  ease  of  the 
former  legatees  greater  than  in  the  case  of  the  latter.  8,  C  222. 

15.  Same.  --*  The  circnmstance  that  the  differrat  l^^es  cany 
interest  from  different  dates,  or  whaterer  else  distingoishes  the  two 
lefraciesy  is  &Tourable  to  the  olaim  of  the  legatee  to  both.   8.  C.  213. 

16.  Same* — Legacies  to  strangers  differ  mm  legacies  to  ohildra, 
in  that  in  the  former  case  there  is  no  rdattre  measure  of  die  boanCy 
of  the  testator,  and  no  ground  for  presuming  that  as  to  th«m  every 
separate  instrument  is  not  to  hare  a  separate  operation.  A  C  S84 

17.  CuTMilBAiw  legacy — Specific  tegaotf — General  legaeu — Ai- 
empHon^^Austrian  meutuiquee. — A  testator  bequeathed  as  mlows: 
-*<<  To  M.  C.  B.,  besides  Austrian  metalHgues  for  104,000  flmtes,  I 
gire  500M."  By  a  subsequent  codicil  he  De;|ueathed  as  follows:^ 
**  Whereas  I  have  by  indorsement  on  two  little  parcda  cdnti^&ng 
104  Austrian  bonds  of  1000  florins  each,  pvm  th«n  to  M.  G.  B., 
I  confirm  the  said  disposition,  and  add  to  it  5K),00M.  :**  Held^  fint, 
that  the  testator,  as  to  the  Austrian  securities,  referred  to  the  same 
subject  matter  |  and  the  testator  not  possessing  such  seeuritiea  at  his 
death,  that  the  gift  of  them  failed ;  and  seoondly,  that  the  gift  of  the 
two  sums  of  dOOO/.  and  20>00M.  (thoujgh  both  were  oonneoled  with 
the  gift  of  the  same  Austrian  securities)  were  cumulatire  and  not 
substitutional.  Hertford  (Marquis  of)  t.  Lord  LowtheTy  {CknnUest 
Berektoldescase),7B.  107. 

18.  Description  of  gift---  Chose  in  action^^^  Goods  and  cheOUU*-^ 
**  Bi  cmterd*-^  Bequest  of  property  at  If .^  G^oally.  ehoees  in 
aeiion  do  not  pass  oy  a  bequest  of  ''goods  and  chattels*'  in  a  pa^ 
ticular  locality.  Bequest  **  of  all  the  goods  and  chattels,  plate,  Iin«B, 
money  at  the  bankers  or  stock  in  the  Monte  de  Miktno,  nones^  ea^ 
riages,  kc,  I  may  die  possessed  of  at  M.  i"  Held,  not  to  paaa  JPoUsh 
certificates  and  Neapolitan  bordereaux  (being  goTomment  obi%«» 
tions)  there  situate,  entitling  the  bearers  to  receive  the  faiterest  aad 
capital  at  a  future  time :  field  also,  that  such  securities  oouM  not 
be  considered  as  money  or  cash ;  and  thirdly^  that  not  having  their 
locality  at  M.,  they  did  not  pass  under  the  words  et  emtera  at  M. 
Hertford  {Marquis  of)  v.  Lord  Lowther,  (Countess  Zieh^e  eais), 
7B.  L 

19.  Description  of  gift  ^Portrait— Legacy.— A  teatator  bo* 
queathed  the  portraits  of  himself,  of  his  grandfhther  and  grand- 
mother, of  his  mother  and  of  the  Duke  of  Bchomberg,  to  A.  a.  The 
testator  had  one  portrait  of  himself,  one  of  his  gran^therand  giaad- 
mother  and  one  of  his  mother,  and  a  three^uarters  portrait  and  a 
portrait  in  crayons  of  the  Duke  of  Schomberg,  and  also  a  picture  in 
which  the  Duke  was  represented  on  horseback,  with  a  battle  in  the 
distance :  Held,  that  that  picture  was  a  portrait  of  the  Dnke,  and 
that  it  passed,  together  with  all  the  other  portraits,  by  the  bequest 
The  Duke  of  Leeds  y.  Lord  Amherst,  13  8.  450. 

SO.  Hescrwtion  of  leaateeSvidence.— The  testatrix  bequeathed 
to  Mrs.  and  Miss  B*,  the  widow  and  daughter  of  the  late  B.,  tOOi. 
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6Mh }  at  the  date  of  the  teetamentaiy  itutrament  there  were  ii6  ner- 
BonB  answering  the  description.  The  legacy  was  claimed  by  a  Mrs. 
W.,  the  daughter  of  the  late  B.  and  her  daughter.  Miss  W.  (the 
^rand-daughter  of  the  late  B.) ;  it  was  proved  that  the  testatrix  was 
mtimately  acquainted  with  the  late  B.  and  also  with  Mrs.  and  Miss 
W.,  and  used  to  call  them  by  Mrs.  W.'s  maiden  name  of  B. :  Held^ 
that  this  evidence  was  admissible,  and  Mrs.  and  Miss  W.  were  de« 
oiared  to  be  entitled  to, the  legacies.  Itee  v.  Pain,  4  H.  251. 

21.  Bame* — **  Bequest  to  Miss  Barah  Jameson :"  there  was  fto 
Miss  Sarah  Jameson.  The  testatrix  was  acquainted  with  Mrs. 
Sarah  Jameson  and  her  daughter  Miss  Frances  Ann  Jameson  *  Miss 
Frances  Ann  Jameson  was  held  to  be  entitled  to  the  leGcacy.  S.  (7. 
268.  ^    -^ 

22.  Same.  — Gift  by  the  will  of  100/.  to  Highbury  College, 
and  of  another  100/.  by  the  second  codicil  under  a  gift  of  that  sum 
to  each  of  the  charities  mentioned  in  the  will.  In  the  same  codicil 
was  a  legacy  of  500/.  to  Hoxton  Academy.  The  establishment  known 
as  Highbury  College  was  formerly  called  Hoxton  Academy.  There 
wss  no  Hoxton  Academy  at  the  date  of  the  codicil  or  subsequently, 
bat  other  charitable  societies  had  for  some  time  occupied  the  same 
premises :  Held,  that  the  Highbury  College  was  not  entitled  to  the 
legacy  of  500/.   S.  O.  264. 

28.  /Samtf.^— Legacy  to  Miss  S. :  if  more  than  one  person  answer- 
ing that  description  must  be  intended  the  eldest.    S.  O.  249. 

24.  Same* — Legacy  of  100/.  to  the  three  sisters  of  A. ;  A.  had 
four  sisters.  The  court  will  reject  the  word  "  three"  and  give  the 
100/.  to  the  four.  A  release  by  one  of  the  sisters  to  the  other  three 
does  not  aid  their  claim  to  the  legacy  under  the  will.     B.  (7.  ib. 

25.  Devise^Estatefor  life. — Devise  to  A.  for  his  life  and  from 
and  after  his  decease  '^  unto  all  and  every  the  issue  of  the  body  of 
^e  said  A.,  share  and  share  alike  as  tenants  in  common,  and  the 
heirs  of  such  issue :"  Held,  that  A.  took  an  estate  for  life  only. 
Chemmood  v.  Motkwell,  6  B.  492. 

26.  Dewss— Estate  tail—-*^  Lawful  A^>«."— The  words  "  law- 
fol  heirs''  held,  upon  the  context  of  a  will,  to  mean  "  heirs  of  the 
hody.''  A  testator  having  several  children,  directed  the  purchase  of 
an  estate  for  one  of  his  daughters, "  for  her  use  and  her  lawful  heirs," 
to  be  returned,  "  if  she  died  without  lawful  heirs,"  to  the  other  chil- 
dren that  had  heirs :  Held,  upon  the  context,  that  "  lawful  heirs" 
mast  be  constraed  ''  heirs  of  the  body,"  that  the  daughter  took  an 
estate  tail,  and  that  the  gift  over  was  also  an  estate  tail.  Simpson 
v.  Ashwortky  6  B.  412. 

27.  Devise-- Freehold — Leasehold. — A  testator  devised  all  his  real 
estates  to  trustees ;  as  to  hiB  freehold  messuages,  farm  lands  and  here- 
ditaments in  the  county  of*^.,  in  trust  for  C.  The  testator  had  a 
farm  in  that  county  consisting  of  a  messuage  and  116  acres  of  land, 
of  which  the  messuage  and  the  greater  part  of  the  land  were  free- 
hold, and  the  other  parts  leasehold  for  lon^  terms  of  years  at  l>epper- 
oom  renta^  and  they  were  interspersed  with  and  undistinguisnable 
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fiom  the  freehold  part,  and  had  been  demised  therewith  as  one  fioia, 
at  one  entire  rent,  and  the  testator  had  always  treated  and  dealt  with 
them  as  freehold :  Held,  neyertheless,  that  the  leasehold  parts  were 
not  conoprised  in  the  trust.    8tane  r.  Oreemngf  138.  990. 

28.  DeviseSurvivorship, — Devise  to  trustees  in  fee  npoa  trust 
to  demise  until  the  testator's  youngest  child  attained  twenty-one,  and 
during  the  minority  of  such  youngest  child  to  pay  the  rents  to  the 
testator's  wife  for  the  maintenance  of  herself  ana  childroi,  and  when 
and  so  soon  as  the  youngest  surviving  child  should  attain  twenty-one 
to  sell  and  divide  the  produce  "  between  and  amount  the  testetor^s 
wiife  and  all  his  children  who  should  be  then  living,  meaaal  shareB.** 
And  in  case  of  the  death  of  any  child  before  the  estates  became  sale- 
able, his  children  were  to  take  his  share.  The  children  all  died 
under  twenty-one  without  issue :  Held,  diat  the  wife  was  entitled  to 
the  whole  estate.     Castle  v.  Eatey  7  B.  296. 

29.  Devise — Trust  estate. — ^A  general  residuary  devise  and  be- 
quest of  real  and  personal  property  for  such  estate^  and  interest  as  the 
testator  had  therem,  the  personal  estate  to  be  subject  to  the  testatoi^s 
debts :  Held,  to  pass  the  legal  estate  in  r^  property  of  whidi  the 
testator  was  merely  trustee,  the  will  creating  no  inconsistent  trust 
thereof.  -  Langford  v.  Auger ^  4  H.  313. 

30.  Different  instruments^ Lanse — Survivorship. — The  testatrix 
bequeathed  1500/.  to  Mrs.  B.  for  ner  life  for  her  separate  use,  with 
remainder  to  her  husband  for  his  life,  and  with  remainder  to  all  and 
every  the  child  and  children  of  Mrs.  B.  living  at  her  decease  in  eqatl 
shares ;  afterwards  by  a  codicil  the  testatrix  revoked  the  said  lemf 
of  1500/.  ffiven  by  her  will  to  Mrs.  B.  her  husband  and  chilmn, 
and  instead  thereof  gave  1000/.  to  each  of  them  upon  similar  trusts 
for  the  said  Mrs.  B.  her  husband  and  children  as  were  contained  io 
her  will  as  to  the  1500/.  The  l^atee,  Mrs.  B.,  cUed  in  the  lifetime 
of  the  testatrix,  leaving  her  hus&nd  and  seven  children.  One  child 
afterwards  died  in  the  lifetime  of  the  testatrix :  Held,  that  the  hus- 
band and  six  children  who  survived  the  testatrix  wero  entitled  to 
8000/.  to  be  settled  for  the  benefit  of  the  husband,  with  remainder  to 
the  children.  As  to  the  legacy  in  resuect  of  any  child  of  Mrs.  B.» 
who  (if  Mrs.  B.  had  herself  survived  tne  testatrix)  should  have  81l^ 
vived  the  testatrix,  and  died  in  the  lifetime  of  Mrs.  B.,  quaere.  La 
V.  Patn,  4  H.  225. 

31.  Evidence. — A  will  thirty  years  old,  produced  from  the  proper 
custody,  proves  itself.  The  thirty  years  are  to  be  computea  from 
the  date  of  the  will,  and  not  from  the  death  of  the  testator,  and  are 
calculated  as  at  the  time  of  its  production.  Man  v.  JRickittSj  7 
B.  93. 

32.  Heir — Costs  of. — Heir  at  law  being  also  the  devisee  in  trust, 
misconducting  his  cfefence,  ordered  to  pay  all  the  costs  of  the  suit 
8.  C.  ib. 

33.  Heir — Issue  devisavit  vel  non. — An  heir  who  disputes  the 
will,  may,  by  long  acquiescence,  lose  his  right  to  have  its  validity 
tried  at  law,  upon  an  issue  devisavit  vel  non,  and  whero  an  heir  bad 
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a<Jted  as  derisee  in  trust  under  the  will  for  a  great  number  of  years, 
he  was  refused'  an  issue  eren  to  try  the  question  of  parcels.  S,  C,  ib. 

84.  Inconsistent  dispositiam,— Of  two  inconsistent  dispositions  in  a 
will,  both  being  intelligible,  whether  occurring  in  the  same  sentence  or 
in  different  sentences,  the  last  is  to  prevail  unless  a  contrarr  intention 
ean  be  safely  inferred  from  the  context.  Discussion  as  to  the  amount 
of  internal  evidence  which  will  justify  such  an  inference.  MarraU 
V.  Sutton,  1  P.  633. 

85.  Lapse. — Gift  to  B.  for  life,  with  remainder  to  the  children  of 
B.  liring  at  his  decease  equally  between  them.  B.  died  in  the  life- 
time of  the  testatrix,  leaving  three  children,  one  of  whom  afterwards 
died  in  the  lifetime  of  the  testatrix  :  Held,  that  there  was  no  lapse  of 
the  third  part  of  the  legacy  by  the  death  of  one  of  the  children  of  B. 
i^r  him  and  before  the  testatrix,  and  that  the  two  surviving  children 
were  entitled  to  the  whole  legacy.     Lee  v.  Painy  4  H.  250. 

36.  Probate — Jurisdiction, — As  to  personal  estate  the  court  is 
bound  by  the' terms  of  the  will  appearing  on  the  probate ;  but  if,  on 
production  of  tiie  original,  a  douot  exists  as  to  the  accuracy  of  the 
probate  copy,  the  court  will  give  an  opportunity  to  the  parties  in 
the  Ecclesiastical  Court  to  set  it  risht.  Havergal  v.  Harrison. 
7B.49. 

37.  Real  and  personal  estate, — A  testator  gave  his  daughter  a 
som  of  money,  and  directed  his  executors  as  soon  as  convenient  after 
lus  decease  to  purchase  an  estate,  and  when  she  attained  twenty-one 
she  was  to  receive  the  money  if  the  land  was  not  bought.  There 
was  a  gift  over.  The  estate  was  not  purchased,  and  she  mvested  the 
nioney  in  the  fiinds :  Held,  on  the  daughter's  death,  that  the  money 
was  impressed  with  the  character  of  realty,  and  passed  as  such. 
Simpson  v.  Ashrvorth,  6  B.  412. 

88.  Residue  undisposed  of.— A  testator  bequeathed  his  residue  to 
trustees  in  trust  forjt  F.  for  life,  and  aft«r  her  death  for  her  children; 
l>ut  in  case  J.  F.  should  survive  her  mother  and  die  without  having 
bad  lawful  issue,  then  in  trust  for  the  brothers  and  sisters  of  J.  F. 
But  in  ease  J.  F.  should  die  in  the  lifetime  of  Iter  motlisr  without 
hnfid  issue,  then  the  testator  directed  the  trustees  to  retain,  out  of 
the  residue,  sufficient  to  produce  150Z.  a  year,  and  to  pav  the  annual 
produce  to  the  motiier  for  life ;  and  after  her  decease  he  gave  the 
principal  so  to  be  retained  to  the  person  or  persons  who  would  be  en- 
titled thereto  in  case  J.  F.  had  survived  her  motlter  and  died  without 
lawful  issue.  J.  F.  died  without  issue  in  her  mother's  lifetime : 
Held,  that  the  whole  of  the  residue,  except  the  fund  for  paying  the 
annuity,  was  undisposed  of.     Clarhe  v.  Butler,  13  S.  401. 

89.  Revocation.-'A.,  being  seised  in  fee  of  an  estate  subject  to  a 
term  for  raising  5000/.  for  B.,  made  a  devise,  in  general  terms,  suffi- 
cient to  compruie  the  estate.  Afterwards,  part  of  it  was  sold,  for  the 
remamder  of  the  term,  for  7,600/.  under  a  decree  for  raising  the 
5000/, ;  and  A.  sold  the  reversion  to  the  purchaser  for  a  further 
sum ;  and  an  assignment  and  conveyance  were  made  to  complete  the 
Bales.    The  5000f  was  paid  to  B.  out  of  the  7,600/. ;  but  the  surplus 
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reDUtinad  in  court  until  long  aft«  A.'8  deuth.  Held,  that  m  fu  oc- 
oeniTe  sale  had  been  made  under  the  decree,  the  surplna  retained 
the  character  of  real  estate,  and  that  notwithstanding  the  aeaignment 
and  conyei^ce  the  devise  remained  unrevoked  with  respect  to  it 
Jermy  y.  Pretion,  13  S.  356. 

40.  Settlement  directed  by  the  court.  -^  ▲  testator  left  to  his 
daughter  Jane  the  sum  of  2000L,  to  he  eettled  on  her  when  she 
married,  or  to  be  paid  to  her  on  her  attaining  twenty-one  i  should 
she  die  not  leaving^  issue,  the  30002.  to  &11  into  the  residue  c(  his 
estate.  Jane  married  in  her  father's  lifetime.  The  court  direoted 
the  legacy  to  be  settled  in  trust  for  her  separate  use  for  Ufe,  remakk* 
der  for  her  children  living  at  her  death,  according  to  her  appoini* 
ment ;  in  default  of  appointmenti  for  her  sons  at  twenty-one  ud  h^ 
daughters  at  that  age  or  on  marriage ;  remabder  for  her  next  <^k^; 
and  if  she  had  no  child  living  at  her  death,  the  lemcy  to  become 
part  of  the  testator's  residue.    IToung  v.  Machmto$hfld  8.  445^ 

41.  Specific  Leaacy. — A  legacy  of  10,000/L  consols,  ''  now  standp 
ing  in  my  name/' held  from  the  context  of  the  will  not  to  bo  qwdfia 
Author  ▼.  Author,  18  S.  422. 

42.  The  eame,^A  testator  having  three  and  a  half  per  oenti., 
Eeut  India  stock,  Danish  bonds  and  other  property,  bequeathed  to 
his  wife,  during  her  widowhood,  the  interest  of  all  the  money  he  had 
or  might  possess  in  the  funds  or  other  securities.  ^' And  t  fiirtbsr 
bequeath  to  my  wife  the  interest  of  any  other  property  I  do  or  ynav 
possess,  to  be  enjoyed  by  her  so  long  as  she  remains  smgle :''  HeU, 
that  the  testator^s  widow  was  entitl^  as  asainst  the  residuary  kga^ 
tees,  to  enjoy,  in  tpecie,  ever^  portion  of  her  hosband'a  proper^ 
which  came  within  the  description  of  money  in  the  fiinds  or  other 
property,  and  consequently  his  three  and  a  half  per  cents,  Mut 
India  stock  and  Danieh  bonds.     Oahee  y.  Strachey,  13  8.  414 

43.  Vestina.-^A  testator  directed  his  trustees  to  pay  the  intsmt 
of  2.500/.  to  nis  daughter  for  life  for  her  separate  use,  and  after  her 

In  for  the  maintenance  of  all  her  children  until  they 


death  for  the  maintenance  of  all  her  children  until  they  should  \ 
twenty-one,  and  then  the  principal  to  be  eauall^  divided  amongst  her 
said  children;  and  if  his  daughter  should  aie  without  leaving  acbiUf 
then  that  the  pincipal  should  be  divided  amongst  all  bis  own  diil- 
dren  then  livmg.  The  daughter  had  children,  but  they  all  died 
under  twenty-one :  Held,  nevertheless,  that  the  legacy  yested  in  theiOf 
Parhor  y.  Oolding,  13  8.  418. 
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ECCLESIASTICAL. 


Containing  the  Cases  in  1  Robertson,  part  1. 


ADMINISTRATION.—  !.  Motum-^AdminittraHon  with  tkB 
nntt  annexed  to  the  executor  in  the  character  of  a  residuary  legatee 
--Rijected. — If  a  party  be  entitled  to  a  grant  in  a  superior^  tne  coqit 
will  not  make  that  grant  to  such  person  in  an  inferior  character.  Buir 
loekf  in  the  goode  of,  1  Rob.  275. 

2.  Motion — General  grant  of  administration  to  a  etranaer  for 
carrying  on  a  suit  in  equity y  though  required  by  the  Court  of  Chan' 
cery^Mejected, — Motion  for  a  decree  to  cite  the  next  of  Ion  of  an 
intestate  to  accept  or  refuse  letters  of  administration  of  all  the  goods, 
&c.  of  the  deceased,  otherwise  to  show  cause  why  such  administra- 
tion should  not  be  ^nted  to  a  stranger,  a  nominee  of  certain  plain* 
tiffs  in  a  suit  in  equity,  rejected,  though  a  general  grant  was  held 
necessary  by  the  V  ice-Chancellor  of  England.  Chanter,  in  the  goods 
o/,lR6b.^3. 

ADULTERY.    See  Divoecb,  passim. 

ALTAR. — FacuUyfor  an  immovable  stone  altar  or  communion 
table  and  credence  table — Refused. — An  immovable  structure  is  not  a 
oomiQunion  table  within  the  meaning  of  the  Rubrics  of  the  Book  of 
Common  Prayer  and  the  Canons  Ecclesiastical ;  nor  is  there  any 
authority  in  the  same  for  the  use  of  a  credence  table.  Therefore  a 
&culty  to  confirm  the  same  was  refused.  Faulkner  v.  Litchfield. 
1  Rob.  184 

ALTERATIONS.    See  Will,  1. 

ATTESTATION.    See  Will,  4,  5,  6,  7,  8. 

BURIAL. —  Construction  of  the  68^A  Canon, — To  justify  a  con- 
yiction  of  a  clergyman  under  the  68th  canon  for  "  refusing  or  delay- 
ing" to  bury  the  corpse  of  a  parishioner  brought  to  the  churchj^rd. 
It  must  be  proved  that  "  convenient  warning  "  was  given  him  before- 
hand of  the  intention  to  bring  the  corpse.  What  will  constitute  the 
warning  convenient  must  depend  on  tne  circumstances  of  the  case. 
Titchmarsh  v.  Chapman,  1  Rob.  175. 

CLERGYMAN.    See  Erbokbous  Doctrine. 

COMMUNIONTABLE.    See  Altar. 

CONNIVANCE.    See  Divorce,  1, 2. 

CONSTRUCTION.    See  Burial. 

CREDENCE  TABLE.    See  Altar. 

M2 


100  Digest  of  Cases. 

CRUELTY.    See  Divorce^  3.    Marriage,  3. 

DIVORCE.— 1.  By  reason  of  adttZfery—Cbnntwwice.— Obscene 
and  disgusting  language  on  die  part  of  a  husband  and  entire  disre- 
gard of  decorum  wul  not  alone  constitute  connivance.  Facts  to  consti- 
tute connivance  must  have  a  direct  and  necessary  tendency  to  cause 
adultery  to  be  committed  or  continued,  and  sues  adultery  must  be 
clearly  proved.     Stone  v.  StonSy  1  Rob.  09. 

2.  /S>a?7t«.— Connivance,  to  constitute  a  bar  to  a  divorce  by  reason 
of  adultery,  must  be  corrupt.    Phillips  v.  Phillips^  1  Rob.  144. 

3.  Pleading  cruelty  ana  adultery. — Cruelty  is  not  pleadable  by  a 
wife  by  way  of  defence  to  a  charge  of  adultery  brougnt  against  her, 
except  in  conjunction  with  a  recriminatory  charge  of  adultay.  CImp- 
8edae  v.  Coxsedge,  1  Rob.  90. 

4.  Proof  of  adultery  by  one  nritness  —  Prayer  refused, — The 
proof  of  adultery,  in  a  suit  for  divorce,  depending  upon  the  evidence 
of  one  witness  alone,  held  to  be  insufficient  to  entitle  the  promoter 
to  his  prayer.     Evans  v.  EvanSj  1  Rob.  165. 

DOMICILE.     See  Will,  2. 

ERRONEOUS  DOCTRINE.— 1.  Suit  against  a  clergyman  for 
holding^  maintaining  and  affirming  doctrines  contrary  to  the  TMrhf- 
nine  Articles — Roman  doctrine, — An  unbeneficed  clerCTman  being 
proceeded  against  under  the  general  ecclesiastical  law,  tor  maintain- 
mg,  contrary  to  the  true  usual  literal  meanin?  of  the  Articles  of  the 
Established  Church,  all  Roman  doctrine,  and  beine  convicted  thereof, 
inhibited  from  performing  any  ministerial  duty  whatever  within  the 
province  of  Canterbury  until  he  shall  retraot  his  errors.  Hodgson 
v.  Oakeley,  1  Rob.  322. 

2.  Pleading  statement  in  Articles. — It  was  held,  as  the  ofiSesee 
charged  was  &r  maintaining  and  affirming  all  Roman  doctrine,  not 
to  be  necessary  to  specify  in  the  articles  any  doctrine  in  particular. 
8.  C.  ib. 

EVIDENCE. — Proof  of  pedigree — Evidence  in  a  pedigree  cause 
— Verdict. — A  verdict  of  a  jury  of  a  manor  rejected,  as  res  inter  alios 
acta.    Maule  v.  Mour^sey^  1  Itob.  40. 

And  see  Will,  12. 

EXECUTION.     See  Will,  4, 5, 6, 7, 8. 

FOREIGN  TREATIES.    See  Will,  2. 

MALFORMATION.     See  Marriaqb,  2. 

MARRIAGE.— 1.  Construction  of  Marriage  Act  of  New  South 
Wales.— A  marriage  purporting  to  have  been  had  unaer  authority 
of  the  colonial  act  of  New  South  Wales,  passed  on  the  4th  of  July, 
1834,  held  not  to  be  invalid  by  reason  of  a  non-compliance  with  its 
provisions,  there  being  no  words  therein  expressly  creating  a  nullity. 
QuarCf  unless  there  be  in  a  marriage  act  such  words,  wnether  any 
other  words  could  be  held  to  import  a  nullity.  Catterall  v.  CatteraJL 
1  Rob.  304. 
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2.  Nullity  of  7mrr%age--Malformation  qf/emafo.— Sentence  of 
nullity  of  marriaee  pronounced  by  reason  of  a  natural,  incurable 
malformation  of  the  sexual  organs  of  the  female,  those  organs  ad- 
mitting of  a  partial  connection  only  with  the  male.     Anon.  1  Rob. 

8.  Sftdt  for  restitution  of  conjugal  rights^  Cruelty  considered. — 
An  allegation  was  given  in  by  a  wife,  responsive  to  a  libel  for  a  res- 
titution of  conju^l  rights,  pleading  in  bar  thereto  cruelty,  and  pray- 
me  a  divorce :  Held,  that  the  facts  as  detailed  in  evidence  on  that 
allegation  did  not  warrant  the  conclusion  *<  that  a  return  to  cohabita- 
tion would  expose  to  danger,  or  reasonable  risk  thereof,  the  personal 
safety  of  the  lady ;"  in  consequence  her  prayer  was  refused,  and  that 
of  the  husband  for  a  retufn  to  cohabitation  was  pronounced  for* 
DyiaH  V.  Ikysartj  1  Rob.  106. 

NULLITY  OF  MARRIAGE.    See  Marriage,  1, 2. 

PEDIGREE.    See  Evidfnck. 

PRESUMPTIONS.    See  Will,  1,3. 

RESTITUTION  OF  CONJUGAL  RIGHTS.     See  Mar- 

RUGB,  8. 

REVOCATION.     See  Will,  9. 

ROMAN  DOCTRINE.    See  Erroneous  Doctrine. 

SOLDIER.    See  Will,  5. 

THIRTY-NINE  ARTICLES.    See  Erroneous  Doctrine. 

SIGNATURE.     See  Will,  4,  6,  7, 8. 

VERDICT.     See  Evidence. 

WILL. — 1.  Alterations  unaccounted  for — Presumption. — Altera- 
tions on  the  face  of  a  will  unaccounted  for  by  evidence,  are  prima 
facie  presumed  to  have  been  made  afler  execution.  Burgoyne  v. 
ShmUr,  1  Rob.  5. 

2.  Domicile — Effect  of  foreign  treaties  on  testamentary  law. — 
The  law  of  domicile  consicfered  as  regulating  testacv  and  intestacy, 
in  the  case  of  a  British  subject  resident  as  a  mercnant  at  Smyrna, 
and  dying  there,  having  regard  to  the  treaties  between  Great  Britain 
and  the  Ottoman  Empire.    MaUass  v.  Maltass,  1  Rob.  67. 

3.  Effect  of  subsequent  testamentary  instruments. — Although  a 
will  originally  valid  cannot  be  affected  by  subsequent  instruments 
short  of  express  revocation,  yet  subsequent  instruments  may  reflect 
back  upon  and  tend  to  elucidate  the  question  whether  such  will  is 
valid  or  not    Durnell  v.  Corfeld,  1  Rob.  61. 

4.  Execution — Will  Act,  s.  ^^Presumptions. — Presumptions  of 
law  as  to  compliance  with  the  requisites  of  the  9th  section  of  the 
IVict  c.  26.  If  upon  the  face  of  a  will,  to  which  there  is  no 
memorandum  of  attestation,  there  be  the  signature  of  the  testator  at 
the  foot  or  end  thereof^  and  the  subscriptions  of  two  witnesses,  in  the 
absence  or  death  of  the  witnesses,  the  prima  facie  presumption  is  that 
the  testator  signed  in  the  joint  presence  of  the  two  witnesses,  and  that 
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they  fabflcribed  in  hte  presenoe.  If  (in  the  tame  case)  Ab  snbMnb- 
iBg  witnesses  do  not  remanber  the  faots  attendant  upon  the  exeoatm 
ofthewUlythepesumptionisthesame.  If  the  sabsigribing  witnesssi 
negatiye  compliance  with  the  requisites  of  the  9th  section,  the  will 
cannot  be  pronounced  for,  unless  their  evidence  be  rebutted  by  show- 
ings 1st,  that  the  witnesses  cannot  be  credited;  or,  2nd|  that  opon 
the  statement  of  the  facts  their  memories  are  defective.  Bwrpoym 
▼.  Skamkr,  1  Rob.  5. 

&  ExetMtion^WiU  Act,  «.  9  ^  11— Soidier^B  wiU  tmottwtaL-* 
Will  of  a  soldier  made  at  Bangalore^  in  the  East  Indies,  wbikt  is 
command  of  the  Mysore  division  of  the  army  there  statiooed,  and 
who  died  whilst  on  a  tour  of  inspection  of  the  troops  wider  has  com- 
mand, not  admiued  to  probate,  not  being  execvted  aooording  Is 
1  Vict,  c  26,  8. 9,  and  not  being  held  to  be  within  the  exception  con- 
toined  in  s.  11.    HiU,  in  the  goods  cf,  1  Rob.  27& 

6.  Execution— Will  Act,  s.d'-^Testator^e  signature  not  seem,  bp 
witnesses, — Two  persons  subscribed  a  paper  in  die  gicaence  of  S.  L 
and  of  each  other,  S.  L.  having  previossly  in  then*  joint  prsseace 
acknowlei^ed  the  said  paper  to  be  his  will.  The  vritBesses  did  act 
see  S.  L.  sign  his  name  to  the  pa{)er,  nor  did  they,  at  the  time  of  si^ 
scribing  Uieir  names  to  it^  see  his  signature,  the  writiiiff  unoa  the 
paper  being  purposely  concealed  from  them.  Upon  the  aeath  of 
S.  L.  his  s^inatnre  was  found  at  the  end  of  the  paper:  Held,  Ast 
this  was  not  a  valid  will  within  the  9th  sectioB  of  tne  lYiot.  e*S6. 
Hudson  V.  Parker,  1  Rob.  14. 

7.  Execution — Will  Act,  s,  9 — Testatrix  blind— Constructive  pre' 
sence  of  witnesses.-— A  will  being  attested  in  the  constructive  yitmace 
of  a  testatrix,  it  must  appear  that,  though  she  was  blind,  sbe  oodd, 
had  she  had  her  eyesignt,  have  seen  the  witnesses  sign.  Piercy,  ts 
the  goods  of,  1  Rob.  278. 

8.  Eacecution—^Wili  Act,  s.  9— TRfnew  signing  for  testatrix.— 
One  of  two  attesting  witnesses  to  a  will  is  competent,  under  1  Yict 
c.  26,  s.  9,  to  sign  for  a  testatrix  at  her  direction.  Smith  v.  Sdrris, 
1  Rob.  262. 

9.  Implied  revocation.— A  testator  by  his  "  last  will,"  in  which 
executors  were  appointed,  disposed  of  a  part  only  of  his  penonal 
estate,  and  did  not  expressly  revoke  a  former  te^amentaiy  paper; 
the  two  were  not  whol^  inconsistent,  but  there  was  no  eviaoftce  to 
show  that  he  intended  tnem  to  be  taken  conjointly  as  his  wiU  r  HaU, 
that  the  paper  of  the  earlier  date  was  in  effect  revoked  by  his  "hat 
win.''    Plentf/  V.  West,  1  Rob.  284. 

10.  Incorporation  of  deeds  and  papers  referred  to  by  wiHs. — Tbt 
principles  and  practice  as  to  incorporating,  in  the  probate  of  wills  of 
personal^,  papers  sufBciently  referred  to  by  such  wills,  but  not  per 
86  testamentary.    Sheldon  v.  Sheldon,  1  Rod.  81. 

11.  Knowledge  of  contents  by  testator.— To  entitle  a  testamentary 
paper  to  probate  there  must  be  proof  of  the  testator's  knowledge  of 
the  contents  of  the  paper.  Snch  proof  may  be  given  in  any  mode; 
the  degree  necessarily  depends  upon  the  circumstances  of  each  case. 
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Where  the  capacity  ig  UBdonbtedy  knowledge  of  the  contents  majr  be 
presumed  from  execution  of  the  paper.  Where  the  capacity  is  im- 
paired, or  the  drawer  of  the  paper  lai^ely  benefited  by  it,  the  proof 
must  be  adequately  stringent,  and  the  court  must  be  satisfied  of  know- 
ledge of  the  contents  by  proof  beyond  the  bare  fact  of  execution. 
Wliere  capacity  is  impaired,  the  simplicity  or  complexity  of  the  in- 
strument 18  a  material  ingredient  in  the  case.  JDumeU  v.  Corfield, 
1  Rob.  51. 

12.  Parol  evidence  to  vary  testamentary  instruments* — The  rule 
laid  down  in  Walpole  v.  Cholmondeley  (7  T.  R.  138),  as  to  the  appli- 
cation of  extrinsic  evidence  to  explain  or  correct  testamentary  instru- 
ments, applied  to  a  will  of  personalty  shice  the  1  Vict.  c.  26.  C%ap- 
fnaHf  in  the  poods  of,  1  Rob.  1. 

19L  Petition— Interest  to  oppose  a  codicil* — The  bare  possibility 
of  an  interest  is  sufficient  to  entitle  a  party  to  oppose  a  testamentary 
paper.   Kipping  ▼•  Ash,  1  Rob«  270. 

WITWESS.    See  Divorce,  4.    Will,  4,5,  6y  7, 8. 
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-■■  ^,  app.,  OTerseera  of  St.  Peter-lo-Poor,  reap.,  7  M.  &  G.  162 ;  8  Scott.  N.  R. 

M2— C.  L.  Dig.  Vol  3.  N.  S.  p.  138. 
Watson  9.  Coleman,  8  Scott^  N.  R.n69 ;  7  M.  ^  G.  422.— C.  L.  Dig.  Vol  1.  N.  S. 

p.  16. 
WatU9.i:yons,7S6ott,N.l^lOOO)6M,ls0.1047#--C«L.D%,Vol2,N.S.p.n8. 
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WiY.En.,  1  D.  &  L.  060;  6M.&G.1046.— C.L.]>iff.VoL2.N.S.p.39. 
Webb  V.  Bwvin.  7  Soolt»  N.  R.  936 ;  6  M.  &  G.  106Sw— C.  L.Dig. Vol.  2,  N.  S.  p.  135. 
Watt  V.  Cook,  3  D.  &  L.  834 ;  1  C.  B.  312.-C.  L.  Dig.  Vol.  3.  N. S.  p.  114. 
Wilkint  V.  Brombead.  7  Scott,  N.  R.  921 ;  6  M.  &  G.  963.— C.  L.  Dig.  Vol.2,  N.  S. 

pp.  112, 130. 
Wilkinion  v.  Page,  1  D.  &  L.  913 ;  6  M.  &  G.  1012.— C.  L.  Dig.  VoL  2,  N.  S.  aSl. 
Wood  «.  Argyll,  Dake  of,  7  Seott,  N.  R.  885 ;  6  M.  &  G.  928.— C.  L.  Dig.  Vol  3, 

N.S.p.21. 

V.  Wedgwood,  2  D.  «c  L.  809;  1  C.  B.  273.— C.  L.  Dig.  Vol.  3.  N.  S.  p.  145. 

Wortb  9.  Terriogton,  2  D.  &  L.  362 ;   13  M.  &  W.  781.-C.  L.  Dig.  Virf.  2.  N.  8. 

p,  127. 
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Compmiiig  the  Common  Law  Cases  (not  previoasly  inserted)  in  the  following 

Reports : — 


5  Q.  B.  part  6. 

6  Q.  B.  part  1. 

14  Mee.  &  W.  part  2. 
14  Mee.  &  W.  part  3. 


3  Dowl.  &  L.  part  1. 
•1  Bail  Court,  part  1. 

7  M.  &  G.  part  3.  • 
12  C.  &  F.  part  2. 


ABATEMENT.— JPor  NonjoiTider— Prayer  ^Demurrer,— A 
plea  in  abatement  for  nonjoinder  should  pray  judgment  of  the  writ 
and  declaration.  It  is  not  necessary  to  demur  specially  to  a  defective 
^  in  abatement  Davis  v.  Thompson^  3  D.  &;  L.  48;  14  M.  & 
W.  161. 

ACCEPTANCE.  See  Bill  of  Exchanqb  and  Promissory 
Note,  1.     See  Vendor  and  Purchaser,  1. 

ADMISSION  OF  DOCUMENTS.- J^^fae'*  order /or— FaW- 
ance. — A  judge's  order  for  the  admission  of  ctocuments  in  evidence 
referred  to  a  notice  served  by  the  defendant's  attorney,  dated  4th 
of  March,  1845 ;  the  notice  produced  was  dated  the  1st  of  March ; 
but  the  plaintiff's  attorney  stated  that  it  was  the  only  notice  served  in 
the  cause :  Held  sufficient.    Bittleston  v.  Cooper ^  14  M  &  W.  999. 

AFFIDAVIT. — 8n>om  before  British  consul  abroad,  when  not 
receivable. — ^An  affidavit,  deposing  to  service  of  a  rule  of  court,  can- 
not be  sworn  before  a  Britisn  consul  abit>ad.    1  B.  C.  71. 

And  see  Warrant  op  Attorney,  1,  2. 

AGREEMENT.  —1.  Constructionof-'Pleading— Declaration.— 
The  plaintiff,  a  schoolmaster,  in  1842  contracted  with  the  defendant 
to  rent  of  him  a  house  and  schoolroom  at  the  rent  of  35/.  a  year ; 
and  it  was  further  agreed  between  them  that,  '^  unless  death  or  con- 
tinued ill-health  in  either  case  should  take  place,"  the  defendant  pro- 
mised to  provide  two  bedrooms  over  the  mtended  schoolroom,^  but 
Bot  before  the  year  1844;  and  when  such  rooms  should  be  provided 
the  plaintiff  agreed  to  pay  for  them  an  additional  rent  of  5f.  a  year. 
In  an  action  on  this  aei*eement,  the  declaration  alleged  as  a  breach, 
that  although  die  whole  of  the  year  1844,  except  a  few  days,  had 

*  Reported  by  T.  W.  Saunders  and  E.  Lawes,  Esqra.,  Bamilen  at  Law. 
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elapsed^  and  although  the  defendant  had  not  been  prevented  by  any 
ill-nealth,  he  had  not,  although  often  requested,  provided  the  two 
bedrooms :  Held,  on  motion  in  arrest  of  judgment,  after  verdict  for 
the  plaintiff,  tha\  the  "  continued  ill-health  in  either  case"  meant  ill- 
health  of  either  of  the  parties,  and,  therefore,  that  the  declaration  was 
bad,  for  not  averring  tnat  there  had  been  no  continued  ill-health  on 
the  part  of  the  plaintiff.     Ireland  v.  Harris^  14  M.  &.  W.  432. 

2.  Stamp — Agreement  indorsed  on  Promissory  Note. — A.,  B, 
and  C,  made  a  joint  and  several  promissory  note  for  100/.,  payable 
to  the  plaintiffs,  trustees  of  a  banking  company,  or  their  order  on 
demand.  A  memorandum  indorsed  on  the  note  at  the  same  time, 
signed  by  A.,  B.  and  C,  stated  that  the  note  was  given  to  secure  floats 
ing  advances  made  bv  the  company  to  A.,  from  the  respective  times 
when  such  advances  had  been  or  might  be  made,  together  with  com- 
mission, &c.,  not  exceeding  in  the  wnole  at  any  one  time  the  sum  of 
100/.  In  an  action  by  the  payees  of  the  note  against  C.^  to  which  he 
pleaded  the  statute  of  limitations,  the  plaintiffii  i>roved  payments  by 
A.,  in  reduction  of  the  floating  balance,  within  six  years,  and  sought 
to  use  the  memorandum  indorsed  on  the  note  to  show  that  such  pay- 
ments had  reference  to  the  note :  Held  that  it  could  not  be  read  m 
evidence  without  an  agreement  stamp.  Cholmeley  v.  Darky,  14  M. 
&W.844. 

AMENDMENT.    See  Annuity  Dbed,  1.    Staying  Pbocrbd* 

INQd,  4. 

ANNUITY.    See  Legacy  Duty. 

ANNUITY  DEED.— 1.  Amendment--Pkading'-8tamp.^In 
replevin,  the  defendants  avowed  for  a  distress  under  an  annuity  deed, 
wnich  recited  that  F.,  who  was  the  beneficial  lessee  of  certain  ssJi- 
works,  in  order  to  raise  money  for  carmn^  them  on,  had  contracted 
with  H.  to  grant  him  an  aimuity  of  1^0/.  in  consideration  of 
14,500/.|  and  that  H.,  being  unable  to  provide  the  whole  sum  himself, 
had  entered  into  sub-contracts  with  seven  other  persons  to  take  poi^ 
tions  -of  the  annuity,  each  advancing  a  part  of  the  consideratiou 
money ;  and  after  reciting  all  these  contracts,  and  the  payment  by 
the  different  parties  of  their  respective  proportions  of  tne  14,500/., 
the  deed  contained  a  grant  by  F.  to  C.  and  D.  of  eight  several 
annuities,  making  together  an  annuity  of  1050/.  in  trust  for  the 
several  persons  advancing  the  money,  with  the  usual  powers  of  dis- 
tress. The  avowiy  then  set  out  two  other  deeds,  by  one  of  which  C, 
and  by  the  other  of  which  S.,  a  trustee  nominated  in  D.'s  place, 
under  the  1  Will.  IV.  c.  60,  assigned  the  said  several  annuities"  to 
the  defendants,  who  then  avowed  the  taking  for  a  distress  in  re- 
spect of  one  of  the  annuities  in  arrear.  There  were  similar  avow- 
ries for  arrears  of  others  of  the  annuities.  The  plaintiff  pleaded 
in  bar,  first,  non  est  factum  ;  secondly,  that  C.  did  not  assign 
"  the  said  annuity''  modo  et  formk ;  thirdly,  that  D.  was  not  a 
trustee  within  the  1  Will.  JV.  c.  GO;  fourthlv,  that  S.  did  not 
assign  the  annuity  modo  et  foi*mft,  and  lastly  (after  craving  oyer  of 
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the  aimuity  deed))  that  no  memorial  was  duly  enrolled.  The  defend* 
ants  joined  issue  on  the  first  four  pleas^  and  to  the  fifth  replied  that 
the  memorial  was  duly  inroUed;  setting  it  out.  The  plaintiff  rejoined 
that  the  memorial  contained  certain  untrue  statements  as  to  the  par- 
ties beneficially  interested,  and  the  pecuniary  considerations  for  the 
annuities.  The  defendants  surrejoined,  that  the  memorial  did  truly 
state  the  names  of  the  persons  by  whom  the  several  annuities  were 
to  be  received,  and  the  pecuniary  considerations  for  granting  the 
same,  on  which  issue  was  joined :  Held,  first,  that  the  annuity  deed 
only  required  a  stamp  in  respect  of  the  aggregate  sum  paid  to  F.  for 
the  annuity  of  1060Z.  and  that  it  need  not  be  the  aggregate  of  the 
stamps  required  on  each  of  the  several  annuities  into  which  it  was 
divided ;  secondly,  that  if  there  was  a  variance  in  stating  in  the 
avowries  that  C.  and  S.  assigned  ^'  the  said  annuity^'  to  the  defend- 
ants, whereas  the  legal  effect  of  each  of  the  assignments  was  to  con- 
Tcy  a  moiety  only,  this  was  a  defect  which  ought  to  be  amended  at 
nisi  ipnxxB,— Hogarth  v.  Penny ^  14  M.  &  W.  494, 

2.  Memorial,  sijfficienct/  of-- Onus  of  proof. — ^The  memorial  in  the 
column*  headed  ""Consideration,  and  how  paid,"  first  set  forth  the 
sums  paid  by  the  several  sub-purchasers  to  K.  for  their  several  an- 
nuities, and  then  stated  the  sums  paid  bv  K.  to  F.,  which  it  described 
as  composed  of  7500/.  paid  by  K.  as  the  consideration  for  his  own 
share  of  the  annuity,  and  of  the  other  sums  paid  to  K.  bv  the  sub- 
purchasers as  before  mentioned.  In  the  former  part  of  the  column 
there  were  some  inaccuracies  in  the  statement  of  tne  manner  of  pay- 
ment;  but  the  latter  part  correctly  stated  the  pavments  to  F. :  Held, 
that  the  memorial  was  sufficient ;  and  semble,  that  the  onus  of  proof 
upon  the  issue  relating  to  the  memorial  was  upon  the  plaintiff,  for 
that  the  memorial  would  be  taken  to  be  correct  till  the  contrary  was 
shown.  S.  C.ih, 

APVEARANCE,-— Setting  aside.^Where  an  appearance  has 
been  entered  by  the  plaintiff  for  the  defendant,  without  personal  ser^ 
yice  of  the  writ  of  summons,  and  a  declaration  has  been  filed,  the  de- 
fendant should  move  to  set  aside  the  appearance  and  not  the  declara- 
tion. A  motion  to  set  aside  the  declaration  alone  is  irregular.  Brooks 
v.  Roberts,  3  D.  &  L.  13. 

ARBITRATION  AND  AWARD.— Examining  witnesses  not 
on  oath. — ^A  cause  was  referred  by  order  of  nisi  prius,  which  stated 
that  '^the  arbitrators  should  be  at  liberty,  if  they  should  think  fit, 
to  examine  the  parties  and  their  respective  witnesses  on  oath :"  Held, 
that  it  was  discretionary  with  tlie  arbitrators  whether  they  would  exa- 
mine the  witnesses  on  oath  or  not,  and  that  it  was  no  objection  to  their 
award  that  the  witnesses  were  examined  without  bein^  sworn,  although 
the  party  against  whom  the  award  was  made  required  at  the  time  tfiit 
^  they  shoulifbe  swora.  Smith  v.  Goff,  14  M.  &  W.  264 ;  8  D.  &  L.  47. 

2.  Finality  of  award. — After  declaration,  containing  two  counts, 
complaining  of  a  false  warranty  upon  the  sale  of  manure,  but  before 
plea,  "  all  matters  in  difference  between  the  parties  in  the  cause" 
were  by  a  judge's  order  referred  to  an  arbitrator  (an  accountant),  the 
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costs  of  the  action  to  abide  the  event  of  the  awards  and  the  costs  of  the 
Jigeference  and  award  to  be  in  the  discretion  of  the  arbitrator.  The 
award,  without  saying  that  it  was  made  de  premisses,  directed  that 
J.  N«  H.,  defendant,  should  pay  to  J.  C,  plaintiff,  a  sum  named, 
and  that  the  costs  of  the  reference  and  award  should  be  paid  by  the 
said  J.  N.  H. :  Held,  that  the  award  was  uncertain  and  oad  for  not 
awardiDff  specifically  upon  the  action,  and  was  cons^uently  set 
aside.  AfiBoavits  were  produced  on  both  sides  which  it  was  co|i- 
tended  disclosed  matters  in  difference  other  than  those  in  the  cause; 
bnt,  semble,  that  the  Court  decided  without  reference  to  the  Question 
of  what  sueJi  other  matters  were  made  to  appear.  Crosbie  y.  MolmeSf 
1 B.  C.  20. 
And  see  Pbaotiob,  3. 

ARREST.    See  Bakkrupt,  2.     Prisoner. 

ARREST  OF  JUDGMENT.— Jfo^ion,  when  too  late—Bea. 
Oen.  H.  T.  2  WiU.  4,pl  55.— A  cause  was  tried  on  the  18th  of  Apnl, 
in  Easter  Term,  which  commenced  on  the  15th ;  the  distringas  was 
returnable  on  the  23rd,  and  a  motion  in  arrest  of  jud^ent  was  made 
on  the  26th :  Held,  that  the  motion  was  too  late  witmn  R.  G.  H.  T., 
2  Will.  4,  s.  65,  it  not  haying  been  made  within  four  days  from  the 
day  of  trial.    Moon  v.  Robinson,  14  M.  &  W.  427. 

ASSAULT.    See  Trespass,  5. 

ASSIGNMENT.  See  Bankrupt  and  Insolvent,  3.  Devisb 
or  Assignment.    Sheriff,  2. 

ATTORNEY.— 1.  Bill  of  costs^Letter.— Where  an  attorney 
incloses  an  unsigned  bill  of  costs  in  a  letter  signed  by  him,  and  the 
bill  of  costs  does  not  on  the  face  of  it  show  who  is  the  party  charge- 
able therewith,  the  letter  may  be  referred  to  to  supply  that  defect. 
Tat/lor  V.  Hodgson,  3  D.  &  L.  115. 

2.  BUI  of  costs—Taxation — Attorney  and  agent. — Where  an 
action  was  brought  by  the  plaintiff,  an  attorney  in  •  the  coun^,  to 
recover  a  bill  ofcosts  against  the  defendant,  who  was  the  solicitor  to 
the  post  office,  for  busiuess  done  in  conducting  the  prosecution  of  an 
individual  at  the  suit  of  the  postmaster  general  for  for^ng  a  post- 
office  order,  for  which  purpose  he  had  oeen  employea  by  the  de- 
fendant :  Held,  that  the  court  had  no  power  to  refer  the  bill  for 
taxation  \  and  that  the  fact  that  the  plaintiff  had  debited  the  defend- 
ant with  the  whole  of  the  charges  did  not  the  less  render  it  a  bill  for 
agency  business.    In  re  Simons,  3  D.  &  L.  156. 

8.  Suing  an  attorney --In  what  eourt.-^A  defendant  who  is  an 
attorney  of  two  of  the  superior  courts  may  be  sued  in  either  at  the 
option  of  the  plaintiff.  Wa\ford  v.  Fleetwood,  14  M.  &  W.  449;  3 
D.  &  L.  65. 

4.  Summary  liability  upon  an  undertaking. — An  attorney  may 
be  summarily  ordered  to  pay  a  sum  of  monev  pursuant  to  his  under- 
tidcing,  if  the  undertaking  were  given  by  nim  in  his  character  of 
attorney.    Whether  it  has  been  so  given  is  a  question  of  &ct  to  be 
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detennined  upon  lookmg  to  all  the  circumstances  of  the  case.  F. 
was  the  attorney  for  the  trustees  of  certain  property,  in  which  the 
defendant  in  an  action  would  eventually  be  entitled  to  share.  In  the 
course  of  negotiations  for  settling  the  action,  application  was  made 
to  F.  by  the  plaintifiT  and  defendant,  for  corroboration  of  a  statement 
made  by  the  latter  as  to  his  interest  in  the  proper^  aforesaid.  F. 
complied,  and  at  the  same  time  proposed  terms  (which  were  ac- 
cepted) for  settling  the  action ;  and,  in  pursuance  thereof,  drew  up  a 
Sromissory  note  to  be  signed  by  the  aefendant  for  the  amount  of 
ebt  and  costs  and  payable  on  the  event  upon  which  the  defendant 
would  become  entitled  to  his  share,  and  gave  his  own  undertaking 
for  the  due  payment  of  such  note.  It  did  not  appear  that  any  other 
attorney  had  been  employed  in  the  action  by  the  defendant,  out  F*'8 
services  in  the  settlement  of  it  were  entirely  gratuitous.  Held,  that 
F.  acted  as  an  attorney  in  the  transaction,  and  was  therefore  liable 
upon  the  undertaking  to  the  summary  jurisdiction  of  the  court.  In 
re  Fairtkomey  1  B.  C.  40. 

And  see  Bill  of  Exchanqe  and  Pbohibi^ort  Note,  2.  Tres- 
pass, 1. 

AUTHOR.    See  Copymoht. 

BANKRUPT  AND  INSOLVENT.-l.  Act  of  hankruptcu, 
notice  of, — A  notice  bv  a  bankrupt  to  an  execution  creditor,  that  he 
had  committed  several  acts  of  bankruptcy,  is  a  sufficient  notice  of  a 
prior  act  of  bankruptcy  within  the  2  &  3  Vict.  c.  29 ;  the  notice  need 
not  state  the  nature  or  particulars  of  any  act  of  bankruptcy.  tJdal  v. 
Trafeo»,14M.&W.5fe4. 

2.  Arrest^  temporary  protection  from — Commissioner. — A  tempo- 
rary and  limited  protection  from  arrest,  granted  by  a  Commissioner 
of  the  Court  of  Bankruptcy,  under  the  statute  7  &  8  Vict.  c.  70,  s. 
7,  upon  the  examination  of  a  debtor's  petition,  cannot  be  renewed  or 
extended  by  the  commissioner.  Mazeman  v.  IkiviSf  3  D.  &  L. 
145. 

3.  Assignment  after  act  df  bankruptci/.-- A  tmier  assigned  his 
effects  to  a  trustee,  thereby  committinj^  an  act  of  bankruptcy;  after- 
wards a  creditor,  ignorant  of  the  act  of  bankruptcy,  took  in  execution 
the  trader's  goods  comprised  in  the  assignment.  The  trustee  paid 
off  the  execution  and  took  an  assi^ment  of  the  goods  from  the  she- 
riff. A  fiat  in  bankruptcv  having  afterwards  issued  against  the 
trader :  Held,  that  although  the  levy  made  by  the  execution  creditor 
might  have  been  protected  by  stat.  6  Geo.  4,  c.  16,  s.  81,  or  2  &  3 
Vict.  c.  29,  the  party  ^ho  had  become  assimee  of  the  sheriff,  with 
knowledge  of  the  act  of  bankruptcy,  could  not  avail  himself  of  that 
protection,  and  that  the  assignees  in  the  bankruptcy  might  bring 
trover  against  him  for  the  goods.    Fatocett  v.  Feamey  6  Q.  B.  20. 

4.  Competency  of  bankrupt  as  a  rdtness, — A  bankrupt  is  a  com- 
petent witness  in  an  action  by  his  assignees  a^inst  parties  claiming 
under  an  execution,  to  prove  notice  to  them  ot  a  pnor  act  of  bank- 
ruptcy.    Udal  V.  Walton,  14  M.  &  W.  254. 
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5.  filamtf.— Semble  also  he  is  competent  since  the  6  &  7  Vict,  c 
85,  to  prove  the  petitioning  creditor's  debt,  or  act  of  bankruptcy,  or 
any  fact  which  tends  to  suppport  the  commission.    S.  C.  ib. 

d  Foreign  judgment--' JDunlidty.-^ Asaummit  by  the  assi^ees  of 
P.9  a  bankrupt,  on  a  policy  ot  insurance  made  oy  P.  before  his  bank« 
mptoy.  Plea  as  to  xHS,  mat  the  policy  was  made  in  Scotland,  that 
the  said  sum  was  duly  fenced  ana  arrested  according  to  the^law  of 
Scotland,  at  the  suit  of  G.,  for  a  debt  due  to  him ;  that  thereu]>on  the 
said  sum  became  and  was,  according  to  the  law  of  Scotland^  in  cus- 
tody of  the  law,  that  afterwards  O.  obtained  judgmen^  which  was 
final  and  oonclusire  against  P.  and  the  plaintifis,  as  his  assignees : 
and  that  by  the  law  of  Scotland  all  right  and  claim  of  P.  to  the  said 
sum  have  been  and  still  are,  by  reason  of  the  premises,  whoDy 
barred,  defeated,  and  destroyed;  and  the  plaintifls,  as  assignees, 
never  acquired  any  right  or  title  thereto.  Keplication,  that  &e  de- 
fendants broke  their  promises  of  their  own  wrong,  without  this,  that 
dl  risht  and  claim  of  P.  to  the  said  sum  is  wnolly  barred,  and 
^t  &e  pUmtiffs,  as  asaiffnees,  never  acquired  any  right  or  title 
thereto :  Held  bad  for  duplicity.  M'Leod  and  another  v.  Sehtdies 
and  another,  3  D  &  L.  6Q. 

7.  Insolvent  debtors*  Act,  1^2  Vict.  c.  100,  ss,  71  #  dUSche- 
diUe — Protection  of  debtor, — The  defendant,  an  insolvent  debtor, 
inserted  the  plaintiff  as  a  creditor  in  his  schedule,  but  by  mistake 
and  widiout  fraud  stated  the  debt  to  be  £3,  whereas  in  fact  it  was 
jB7 :  Held,  that  inasmuch  as  the  creditor  was  thereby  deprived  of  the 
benefit  of  the  notice  to  be  given  to  creditors  for  £5  and  upwards, 
under  the  7l8t  section  of  the  Insolvent  Debtors'  Act,  1  &  2  VicL  c 
110,  this  was  not  a  case  within  the  protection  of  the  08rd  section, 
and  the  defendant's  discharge  under  the  act  was  no  bar  to  an  action 
for  this  debt.    Hoples  v.  Blore,  14  M.  k  W.  387. 

8.  Money  had  and  received  to  use  of  bankrupt  or  assignees-^ 
Misdirection.^,  being  indebted  to  the  defendants,  who  had  acted 
as  his  solicitors,  in  a  large  sum  of  money,  the^,  before  his  bank- 
ruptcy, received  certain  sums  of  money  belonging  to  S.  from  his 
agent,  and  api^ed  them  in  discharge  of  their  claims  upon  him.  S. 
having  afterwards  become  bankrupt,  and  his  assignees  having  brought 
an  action  against  the  defendants  to  recover  this  money  as  money  had 
and  receiv^  to  their  use  as  assignees,  the  learned  judge  told  the  jury 
that  if  die  defendants,  before  the  bankruntcj^f  actuallv  received  tl:^ 
money  to  the  use  of  the  bankrupt,  they  held  it  after  tne  bankruptcy 
to  the  use  of  the  assignees,  who  were  entitled  to  succeed  on  the  issue 
of  non  assumpserunt :  Held,  that  this  was  a  misdirection,  and  that 
there  ought  to  be  a  new  trial,  unless  it  was  clear  that  the  jury  were 
not  misl^i  and  that  it  was  afterwards  explained  away.  PenneU  v. 
^**on,14M.  &W.416. 

0.  Paynients  and  receipts  by  servant  of  bankrupt  after  hank- 
ruptcy,  how  far  f)rote€ted.^A  trader  committed  a  secret  act  of 
bankruptcy  by  leaving  his  house ;  but,  before  he  left,  desired  the  de- 
fendant, his  foreman,  who  had  been   accustomed   to  manage  his 
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bttfiinogg  for  him^  to  carry  it  on  in  his  absence.  The  defendant  did 
so  aocordinglyy  and  received  several  sums  of  money  for  debts  due  to 
the  bankrupt  and  for  goods  sold  after  the  act  of  oankruptcy.  He 
also  made  several  bona  fide  payments^  some  to  creditors  of  the  bank- 
rupt for  the  exjpenses  of  housekeeping,  and  retained  some  for  wages 
due  to  himself.  The  monies  were  received  and  the  payments  made 
without  notice  of  bankruptcy.  An  action  having  been  brought  by 
the  assignees  to  recover  the  money  so  received  as  money  had  and 
receivea  to  their  use,  the  defendant  pleaded  never  indebted  and  a 
set-off:  Held,  that  the  defendant  was  liable  to  the  assignees  for 
all  the  money  received  by  him  after  the  act  of  bankruptcy,  and 
that  he  was  not  entitled  to  set  off  any  of  the  payments  made  by 
him.  Semble,  that  the  defendant  might  have  protected  himself  by 
a  special  plea  as  to  the  payments  and  disbursements  naade  by  him 
witoput  notice  of  the  act  of  bankruptcy,  under  6  Geo.  4,  c.  16,  s. 
82,  and  2  &  3  Vict  c.  29,  s.  1.  Kynaston  v.  Crouch^  14  M.  & 
W.266. 

10.  Reputed  orvnersliip— Statute  6  Oeo.  4,  c.  16,  s,  72—2  ^  3 
Vict.  c.  29,  s.  1. — Under  statute  6  Geo.  4,  c.  16,  s.  72,  which  em- 
powers the  commissioners  in  bankruptcy  to  dispose  of  goods  being  in 
the  possession,  order,  or  disposition  of  the  bankrupt  as  reputed  owner 
**  at  the  time  he  becomes  bankrupt,"  the  time  meant  is  tnat  of  com* 
mitting  the  act  of  bankruptcy,  not  the  time  when  the  fiat  issued, 
statute  2  &  3  Vict.  c.  29,  s.  1,  making  no  alteration  in  this  respect 
Fawcett  v.  Feame,  6  Q.  B.  20. 

11.  Wan^ant  of  attorney  not  duly  fikdy  void-^Money  had  and 
received  by  amgnees  against  execution  creditor,-^ A.  warrant  of 
attorney  which  is  not  nled  within  the  period  prescribed  by  the  3 
Geo.  4,  c.  39,  is  void  against  the  assignees  in  bankruptcy  of  the 
debtor,  although  judgment  be  si^ed  and  execution  issued  on  it  be- 
fore the  comnussion  of  the  act  ot  bankruptcy.  In  such  a  case,  the 
assignees  may  maintain  money  had  and  received  asainst  the  execu- 
tion creditor,  to  whom  the  goods  were  assigned  by  the  sheriff  in 
roecie  at  an  appraised  value.    Bittkston  v.  Cooper,  14  M.  &  W. 

And  see  Trespass,  1. 

BARONY.    See  Peerage,  1. 

BILL  OF  EXCHANGE  AND  PROMISSORY  NOTE—l. 

Acceptance  of  a  hill  drawn  by  A.  on  himself, — John  Hart  drew  a 
bill  payable  to  himself  or  order,  addressed  to  J.  Hart.  C.  wrote 
across  this  "accepted,  H.  J.  C':  Held,  that  C,  could  not  be  sued 
as  acceptor  of  a  bill  of  exchange  directed  to  him.  Davis  v.  Clarhe, 
4  Q.  B.  16. 

2.  Attorney^  act — Action  on  promissory  note  given  for  bill.— It  is 
no  answer  to  an  action  on  a  promissory  note  that  it  was  riven  on 
account  of  an  attorney's  bill  not  delivered  pursuant  to  6  &  7  Vict.  c. 
78,  before  action  brought.  Jeffreys  v.  Evans,  14  M.  &  W.  210 ;  3 
B.  &  L.  52. 

3.  Consideration. — To  an  action  against  the  maker  of  a  promissory 
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note  payable  three  months  after  date,  the  defendant  pleaded  that  the 
promissory  note  was  made  and  delivered  by  him  to  the  plaintiff  for 
and  on  account  of  a  judgment  debt  recovered  by  the  plaintiff  against 
him,  and  that  except  as  aforesaid  there  never  was  any  consideratioii 
or  value  for  the  malcing  or  delivery  of  the  said  note  to  the  plaintiff: 
Heldy  that  the  plea  was  bad  inasmuch  as  it  showed  there  was  an  ex- 
isting debt,  on  account  of  which  the  note  was  made,  and  the  givine^ 
of  the  note  was  evidence  of  an  agreement  by  the  plaintiff  to  suspend 
bis  remedy  upon  the  judgment,  whiph  was  a  sufficient  consideration  ftr 
the  note.    Bakery.  Walker,  14  M.  k  W.  466;  3  D.  &  L.46. 

4.  Evidence  of  payment  by  acceptor. — ^The  acceptor  of  a  bill  of 
exchange  on  its  presentation  to  him  when  due  did  not  take  h  up  ; 
but  afterwards,  on  the  same  day,  a  person  unknown  called  at  me 
bankers'  where  it  lay  and  paid  the  amount  and  received  back  thelall, 
with  a  general  receipt  indorsed  upon  it.  In  an  action  by  the  iqdor- 
see  agamst  the  acceptor,  the  bill  was  produced  by  the  plaintiff  bearing 
that  receipt :  Held,  no  evidence  of  payment  of  the  bill  by  the  ac- 
ceptor.   Phillips  V.  Warren,  14  M.  &  W.  379. 

O.  Partners — Separate  lAabUity. — Messrs.  J.  C,  R.  M.,  J.  P., 
and  T.  8.,  carrying  on  business  as  bankers,  a  promissory  note  in  the 
following  form  was  signed  by  R.  M. :— "  I  promise  to  pay  the  beazer 
on  demand  £6  value  received.  For  J.  C,  R.  M.,  J.  P.,  and  T.  6. 
R.  M.'' :  Held,  that  the  holder  of  this  note  had  not  a  separate  rk^it 
of  action  against  the  party  so  signing,  but  that  the  firm  were  liaUe. 
Ex  parte  Buckley,  14  M.  &  wT  489. 

6.  Repayment  of  advances  on  promissory  note — Misdirection — 
Pleading, — ^To  an  action  by  the  indorsee  a^inst  the  maker  of  a  pro- 
missory note,  the  defendant  pleaded  that  he  made  the  note  and  in- 
dorsed it  to  the  London  and  Westminster  Bank,  as  a  collateral  seen* 
rity  for  certain  advances  made  or  to  be  made  to  the  Mairleboae 
Bank,  upon  the  terms  that  if  those  advances  should  be  repud  before 
the  note  became  due,  the  defendant  should  not  be  called  upon  to  ptv 
it.  The  plea  then  averred  that  the  advances  so  made  were  repaid 
before  the  note  became  due ;  that  he  had  no  value  for  his  indorse- 
ment ;  and  that  the  note  was  indorsed  to  the  plaintiff  after  it  becaiae 
due.  Replication  de  injuria :  Held,  that  it  was  an  essential  auc- 
tion, without  which  the  plea  must  fail,  that  the  advances  were  tegfuA 
before  the  note  became  aue ;  and  therefore  that  it  was  a  misdirection, 
for  the  judge,  on  the  trial  of  this  issue,  to  tell  the  jury  that  if  the  note 
was  given  as  a  part  security  for  the  advances  so  made  to  the  Mary- 
lebone  Bank,  tne  defendant  was  entitled  to  a  verdict  Richards  v. 
Macey,  14  M.  &  W.  484. 

And  see  Agrebhent,  2. 

BILL  OF  LADING. — Action  not  maintainable  by  indorsee  of. 
— A  bill  of  lading  is  not  negotiable  like  a  bill  of  exchange,  so  as  to 
enable  the  indorsee  to  maintain  an  action  upon  it  in  his  own  name, 
tlie  effect  of  the  indorsement  being  only  to  transfer  the  right  of  pro- 
perty in  the  goods,  but  not  the  contitict  itself.  Thompson  y.  Dommy, 
14  M.  &  W.  403. 
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Bond.  —  Debt  on — Pleading  —  Replication  —  Conclusion.  — 
Piaintifr  declared  in  debt  on  a  bond  conditioned  for  the  payment  of* 
1000^  on  a  day  certain,  in  pursuance  of  the  terms  of  an  indenture  of 
even  date  therewith,  and  for  the  performance  of  the  covenants  con- 
tained in  that  indenture.  The  detendants  pleaded  generally  perfor- 
mance of  all  things  mentioned  in  the  condition.  The  replication 
denied  the  payment  of  the  sum  of  1000/.  modo  et  forma,  and  con- 
cluded to  the  country :  Held,  upon  s{)ecial  demurrer  to  the  repUca- 
tion,  that  its  conclusion  was  proper,  since  to  make  the  plea  good  it 
must  be  taken  to  allege  that  tne  money  was  paid  on  the  day  men- 
tioned in  the  condition.  Semble,  that  the  plea  would  have  been  bad 
on  special  demurrer,  if  not  on  general  demurrer.  Moakes  v.  Manser, 
3  D.  &  L.  17. 

BREACHES    OF    COVENANT.       See    Landlord    and 
Tbnant,  1,  2.    Pleading,  2.    Rbstraint  of  Trade. 

BRITISH  CONSUL.     See  Affidavit. 

CHURCH  RATE.—Citation-'Ecclesiastical  Law— Ecclesiasti- 
cal Court. — A  citation  stating^  only  as  the  matter  of  charge  that  the 
puty  cited  (a  parishoner  of  O.)  wilfully  and  contumaciously  ob- 
structed, or  at  least  refused  to  make  or  join  or  concur  in  the  making 
of  a  sufficient  rate  for  providing  funds  to  defray  the  expense  of  the 
Qeeessary  repairs  of  the  ^rish  church,  does  not  show  an  offence  cog- 
nizable by  the  ecclesiastical  court.  To  a  citation  framed  as  above, 
the  parisnioner  appeared  under  protest.  The  judge  of  the  ecclesias- 
tical court  overruled  the  protest,  and  ordered  the  party  to  appear 
absolutely.  He  thereupon  declared  in  prohibition,  setting  fortn  the 
citation  and  the  other  proceedings;  On  demurrer  to  the  declaration : 
Held,  that  the  declaration  was  good,  the  citation  being  insufficient  to 
^ve  jurisdiction,  and  that  the  suit  in  prohibition  was  not  premature. 
JVancw  V.  Steward,  5  Q,  B.  984. 

COAL  MINE. — Construction  of  lease  of  coal  mines — Royalties, 
—The  lessees  under  a  lease  of  coal  mines  covenanted  thereby  that 
thej^  would  deliver  to  the  lessor  two  equal  thirteenth  parts  of  all  coal 
vhieh  should  be  raised  from  the  mines  demised  during  the  term,  or 
would  pay  him  quarterly  the  value  thereof  in  money ;  and  that  in 
^»8e  at  the  end  otthe  first  quarter  of  any  year  such  quarterly  delive- 
ries should  not  have  equalled  in  value,  or  such  quarterly  payments 
>)hould  not  have  equalled  in  amount  the  sum  of  38/.  IOj.,  tbe  les- 
sees should  also  pay,  at  the  end  of  every  first  Quarter,  such  addi- 
tional rentM>r  sum  as  should  make  up  the  sum  ot  38/.  10«. ;  and  in 
case  at  the  end  of  the  second  quarter  such  deliveries  or  payments  for 
tbat  and  the  preceding  quarter  should  not  have  equalled  in  value  or 
^niount  the  sum  of  7o/« ;  and  in  case  at  the  end  of  the  third  quarter 
such  deliveries  or  payments  for  that  and  the  two  preceding  quarters 
should  not  have  equalled  in  value  or  amount  the  sum  of  111/.  10*., 
^en  the  lessees  should  pay  at  the  end  of  the  third  quarter  such 
^rther  sum  as  would  make  up  111/.  \0s. ;  and  in  case  on  the  24th 
June  in  any  year  the  deliveries  or  payments  for  that  and  the  three 
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preoedine  quarters  should  not  have  equalled  in  Talue  or  amount  the 
sum  of  1507.,  the  lessees  should  pay  on  the  24th  June  such  an  addi- 
tional sum  as  would  make  up  150/.,  it  being  the  intent  and  meaniog 
of  the  parties  that  the  royalties  thereby  reserved  should  always 
amount  to  1501.  per  annum  at  the  least :  Held,  that  in  calculating 
the  amount  of  royalty  due  to  the  lessor  at  the  end  of  each  year,  toe 
lessees  were  not  entitled  to  set  off  the  excess  of  rojrahy  accruing  in 
any  quarter  against  a  deficiency  in  the  previous  quarter,  but  that  the 
lessees  were  ^titled  at  the  end  of  each.quarter  to  the  fbll  sum  of  8tt 
lOt.    Bishop  y.  Godwin,  14  M.  k  W.  260. 

COMMISSION. — Examination  of  witnesses  on  interrogatories^ 
Commissioners. — A  commission  to  examine  witnesses  on  interroga- 
tories and  cross-interrogatories  was  sent  out  to  Bel&st,  the  commis- 
sioners being  empower^  ''  to  put,  or  cause  to  be  put,  additional  ques- 
tions, when  It  should  appear  to  them  to  be  necessair  and  proper." 
The  defendant,  when  beiore  the  commissioners,  abandoned  some  of 
his  oross-interrogatories,  and  propoaed  to  put  additional  queetions 
'<  subject  to  the  Ejections."  At  the  trial,  tne  answav  to  these  ques- 
tions were  ruled  to  be  inadmissible  in  eyidenoe :  Held,  that  the  riuiDff 
was  righty  as  the  commissioners  ought  themselves  to  have  deodaa 
whether  the  questions  were  necessary  and  ]jroper  to  beput,  and  not 
to  have  left  that  question  for  the  determination  of  the  Court  W^ 
liamson  v.  Pofe,  3  D.  &  L.  14. 

COMPENSATION.    See  Railway  Company. 

COMPETENCY.    See  Bankrupt  anp  Insolvbnt,  4, 6. 

COMPOSITION.    See  Tithes,  1. 

COMPOUNDING  FELONY.     See  Warrant  op  Attoi- 

NBY,  3. 

CONCLUSION.    See  Bond. 

COTfYHOUy.— License  to  demise,  construction  qf^Fine. — Oa 
the  8th  of  February,  1810^  a  license  was  mnted  by  the  lord  of  a 
manor  to  a  copyholder  to  demise  part  of  his  copyhold  premises  to 
A.  K.  for  seventy-one  years,  saving  to  the  lord  all  fines^  &c.,  in  as 
ample  a  manner  as  if  the  license  hs3  not  been  gntnted.  On  the  4th 
of  April,  1810,  a  second  license  was  granted  to  him  to  demise  the  re- 
mainder of  the  copyhold  tenement  (excepting  the  land  demised  toA.K.} 
for  the  term  of  seventy-one  years,  with  this  condition,  "  that  in  con- 
sequence of  his  engagement  to  improve  the  said  premises,  and  paying 
unto  the  lord  a  fine  ror  his  license,  it  is  hereby  agreed,  that  dunng  the 
term  of  seventy-one  years,  the  fine  on  all  future  admissions  shiS  be 
at  and  after  the  rent  of  37/.  per  year  for  the  whole,  and  so  in  propor- 
tion for  every  less  quantity  of  land :*'  Held,  that  the  words  "the 
whole''  meant  the  whole  of  the  residue  which  had  not  been  demised 
to  A.  K. ;  and  that  the  executors  of  the  copyholder  were  bound  to 
pay  on  their  admission  to  the  whole  of  the  premises,  not  only  the  two 
years'  improved  value  on  37/.  per  annum,  but  also  two  years*  iffl- 
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proved  value  of  the  premises  demised  to  A.  K.     Curtis  v.  Scales, 
14  M.  &  W.  444. 

COPYRIGHT.— iZtfliAl*  of  foreign  author.— K  foreign  author 
residing  abroad,  who  comoosea  and  publishes  his  work  abroad,  has 
not  at  common  law  or  under  stats.  8  Anne,  c.  19,  and  54  Geo.  8,  c. 
136,  any  copyright  in  this  country.  Therefore,  a  person  to  whom  he 
transfers  abroad,  by  an  instrument  not  under  seal,  but  which  is  valid 
according  to  the  law  of  that  country,  the  copyright  of  the  work  in 
£nglandhas  no  right  of  action  against  a  British  subject  who  after- 
wards publishes  the  work  in  England.  ChappeU  v.  Purday,  14  M. 
&  W.  303. 

COSTS. — Security  for,  when  not  reqnirecL — The  court  refused 
to  require  the  plaintiff  to  give  security  for  costs,  though  it  was  sworn 
that  he  was  in  destitute  circumstances,  that  he  was  not  to  be  found 
(not  that  he  was  out  of  the  country),  and  when  last  seen  stated 
that  he  knew  nothing  about  the  action.    Armitage  v.  Cfrafton, 

1 B.  c.  sa 

And  see  Attorney,  1, 2.    New  Trial,  1,  2.    Prisonbr,  1. 

COVENANT.  See  Landlord  anU  Tenant,  1, 2.  Pleading,  2. 
Restraint  of  Trade. 

CUSTOM.    See  Toll. 

DAMAGES.    See  Replbvin  Bond.    Trespass,  3. 

DEBT.    See  Bond.    Pleading,!. 

DELIVERY  ORDER.    See  Vendor  and  Purchaser,  2. 

DEMISE.    See  Landlord  and  Tenant,  3. 

DEMISE  OR  ASSIGNUENT.-^Statuteqffraude^Operation 
of  parol  assignfnent  qf  term  of  years. — Semble,  that  an  agreement 
by  a  lessee  for  the  transfer  of  nis  interest  in  the  term  (not  exceeding 
three  years),  which  not  being  in  writing  is  invalid  as  an.  assignm^l 
by  the  statute  of  frauds,  cannot  operate  as  an  underlease.  Sarreti 
Y.  Bolph,  14  M.  k  W.  348. 

DEVISE.    See  Will. 

DISCHARGE.    See  Stamp,  1. 

DUPLICITY.  See  Bankrupt  and  Insolvent,  &  Locai« 
Act. 

ECCLESIASTICAL  LAW.    See  Church  Rate. 

EJECTMENT.— 1.  Declaration— Service.— In  ejectment  for  a 
schoolhouse  in  which  no  one  resided,  the  declaration,  &c.  were  served 
upon  a  servant  who  kept  the  kevs,  and  upon  the  schoolmaster  on  the 
premises :  Held,  not  sufficient  for  a  rule  nisi  for  judgment  against 
the  casual  ejector.    JDoe  d.  King  v.  Hoc,  1  B.  C.  39. 

2.  Omimoti  of  Christian  name  in  notice  to  tenant. — ^The  Christian 
name  of  the  tenant  in  possession  was  omitted  in  the  notice  to  appear, 
and  at  the  time  of  service  the  tenant  refused  to  supply  it:  Hela,  that 
the  notice  was  sufficient    Doe  d,  Lewthetvaite  v.  Iloe,  1  B.  C.  20. 
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EVIDENCE.  See  Pberage,  2.  Stavp.  Trespass,  a  War- 
rant OF  Attorney,  1. 

EXAMINATION.    See  Arbitratioat  and  Award,  I. 

EXCISE. — 1.  Contract  for  sale  of  tobacco^  where  not  remdsrsi 
void  by  non-compliance  with  excise  license  acts — 6  Gtto,  4,  c.  81.*- 
The  25th  and  26th  sections  of  the  Excise  License  Act,  6  Oeo.  4,  c.  81, 
which  subject  to  penalties  an^  manufacturer  or  dealer  in  or  seller  of 
tobacco,  who  shall  not  have  his  name  painted  on  his  entered  premises 
in  manner  therein  mentioned,  or  who  shall  manufacture,  deal  in,  re- 
tail or  sell  tobacco  without  taking  out  the  license  required  fer  that 
purpose,  do  not  avoid  a  contract  of  sale  of  tobacco  made  by  a  manu- 
tacturer  or  dealer  who  has  not  complied  with  the  requisites  of  these 
sections.  Their  effect  is  merely  to  mipose  a  penalty  on  the  offending 
party  for  the  benefit  of  the  revenue.  But  wnere  it  appears  that  the 
mtention  of  the  legislature  waste  prohibit  the  contract  itself,  althou^ 
that  be  only  for  purposes  of  revenue,  the  conti*aot  is  illegal  and  void, 
and  no  action  can  be  maintained  upon  it  Smith  v.  Mofwhoodp  14  M. 
&W.452. 

2.  Pleading — Insufficient  4iUegation  wider  6  Geo.  4,  c.  81. — An 
allegation  in  a  plea,  that  the  tdoaeco,  for  the  price  of  which  the 
action  was  brougnt,  was  sold  by  the  plaintiffs  "  as  manufiatcturers  of 
tobacco,''  after  the  stat.  6  Geo.  4,  c.  81,  and  that  the^  had  not  a 
license  under  that  act,  is  not  a  sufficiently. direct  allegation  that  the 
plaintiffs  were  manufacturers  of  tobacco,  so  as  to  come  within  the 
provisions  of  the  act.    S.  C.  ib. 

K^ECVTIOTSl,— Practice-Successive  writs  <f  executionSih 
try  of  continuances—  Warrant  of  attorney. — In  August,  1841,  the 
defendant  executed  to  the  plaintiff  a  warrant  of  attorney  with  a  de- 
feasance. Judgment  was  signed  thereon  on  the  18th  September,  1841, 
but  the  roll  was  never  carried  in.  By  a  judge's  order,  obtained  by 
consent  on  the  9th  September,  184^,  it  was  ordered  that  execution 
should  issue  on  the  judgment  without  a  sci.  fa.  On  the  14th  Septem- 
ber a  ii.  fa.  was  issued,  which  was  returned  nulla  bona  on  the  29tli| 
and  filed  on  the  20th  December,  1842.  In  April,  1845,  an  alias  fi.  &. 
was  issued,  under  which  the  defendant's  goods  were  taken.  He 
afterwards  became  bankrupt :  Held,  first,  that  the  judge's  order  was 
not  void  as  against  the  assignees  under  3  Geo.  4,  c.d9;  secondly, 
that  the  alias  n.  fa  was  regular,  for  that  since  the  stats.  2  Will.  4,  c. 
39,  and  3  &  4  Will.  4,  c.  67,  succeeding  writs  of  execution  need  not 
be  tested  on  the  return  day  of  the  preceding  writ,  and  may.  be  sued 
out  at  any  time  aflei'^ards  without  the  necessi^  of  entering  oonti- 
iiuaDccs  on  the  roll.  Hat^mer  v.  Johnson^  14  M.  &  W.  SSS:  3  D. 
&  L.  38. 

And  See  Sci.  Fa.  2.    Sheriff.    Trespass,  1. 

FINE.    See  Copyhold. 

FIXTURES.— JR^a/  or  personal  estate^  heritable  or  moveaNe 
effects.'—The  absolute  owner  of  land,  for  the  purpose  of  better  mng 
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that  land,  erected  upon  and  affixed  to  the  freehold  certain  machinery : 
Held,  that,  in  the  abeense  of  any  disposition  by  him  of  this  ma- 
chinery, it  would  go  to  the  heir  as  part  of  the  real  estate.  If  the 
corpus  of  such  machinery  belongs  to  the  heir,  all  that  belong  to  that 
machinery,  although  more  or  less  capable  of  being  detached  from  it, 
and  more  or  less  capable  of  being  used  in  such  detached  state,  must 
also  be  considered  as  belonging  to  the  heir.  No  distinction  arises  in 
the  application  of  this  rule,  from  the  circumstance  that  the  land  did 
not  descend  to,  but  was  purchased  by  the  owner.  Fisher  v.  Dixon. 
12  a  k  R  312- 

POREIQN  AUTHOR,    See  Copymqht. 

FOREIGN    JUDGMENT.      See   Bankrupt   and   Insol- 

VBNT,  6. 

FOREST  RIGHTS.    See  Information. 

FRAUDS,  STATUTE  OF.  See  Demise  or  Assignment. 
Vbkdor  and  Purchaser,  1. 

GUARANTEE. — Variance — Absolute  or  conditional  promise. — 
In  an  action  on  a  guarantee,  the  declaration  stated  a  promise  by  the 
defendant  that  in  the  event  of  A.  M.  making  default  in  payment  of 
a  sum  of  money,  he,  the  defendant,  would,  immediately  on  such  de- 
iault,  pay  the  same  to  the  plaintiff.  In  the  guarantee  itself,  the  terms 
vrercy  *'  in  the  event  of  A.  M.  making  demult,  I  will  immediately 
upon  such  default  being  made,  and  a  letter  being  sent  to  me  ad- 
dressed, &c.  giving  me  notice  of  such  default,  pay,  &c. :''  Held,  that 
there  was  a  material  variance  between  the  declaration  and  the  guaran- 
tee, the  former  alleging  an  absolute  promise  to  pay  on  default,  while 
the  promise  in  the  mtter  was  counlea  with  the  condition  of  sending  a 
letter,  &c..  which  was  a  material  qualification.  Higains  v.  Dixon. 
SD.&L.  124. 

GUARDIANS.    See  Infant. 

HABEAS  CORPUS.    See  Prisoner,  1. 

HORSE-RACE. — Conditions — Decision  of  steward,  witen  bind- 
iHff.-^The  plaintiff  entered  his  horse  for  a  steeple-chase,  one  of  the 
conditions  being,  that  no  professional  groom  or  jockey  would  be 
allowed  to  ride;  and  another,  that  all  disputes  and  other  matters 
should  be  decided  by  the  steward,  whose  aecision  should  be  final. 
The  plaintiff  intended  his  horse  to  be  ridden  by  one  W.,  but  before 
the  day  of  the  race  was  informed  by  the  steward  that  he  consi- 
dered W.  a  professional  jockey,  and  that  the  horse  if  ridden  by  him 
would  be  no  norse  in  the  race.  The  plaintiff  insisted  that  W.  was 
qualified,  and  on  the  race  day,  notwithstanding  a  similar  intimation 
from  the  steward  to  the  plamtiff,  W.  rode  the  horse,  which  came 
first.  On  the  following  day  the  steward  pronounced  the  second 
horse  to  be  the  winner,  and  by  his  directions  the  stakes  were  paid  to 
the  owner  of  that  horse :  Held,  that  the  steward  had  decided  die 
Question  within  the  meaning  of  the  condition ',  that  his  decision  was 
nnal  (although  it  was  not  made  after  hearing  both  parties),  and  that 
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the  plaintiff  could  not  recover  the  stakes  from  the  stakeholder,  Ben- 
bow  T.  Jones,  14  M.  &  W.  103. 

HOUSE  OF  LORBS.— Practice  in  (qypeal  cases.— The,  house 
may  in  its  discretion  allow  a  document  to  be  referred  to  in  ama- 
menty  although  it  has  not  been  printed  in  the  oapers  laid  before  me 
honsey  accoraing  to  the  directions  of  the  Stanaing  Order,  No.  181, 
February  24, 1813.  The  Duke  of  Beaufort  y.  NeM,  12  C.  &  F.  2«. 

HUSBAND  AND  WIFE.    See  Statute  of  Uses. 

ILLEGALITY.    See  Excise,  1. 

INCLOSURE  ACT.-^Construetion  o/.— Where  an  indosnre 
act  directed  that  the  commissioners  should  set  out  and  allot  a  certain 
portion  of  the  common  lands  for  the  getting  of  stone,  grayel  and 
other  materials,  for  the  repairs  of  the  highway  and  other  roads  to  be 
set  out  under  the  act,  and  for  the  use  of  the  inhabitants  within  the 
parish:  Hdd,  that  this  did  not  authorise  the  inhabitants  to  take 
such  materisds  for  their  private  purposes,  but  only  for  the  repairs  of 
the  road.    Rj^laSt  v.  Marjhet,  14  M.  k  W.  233. 

INFAHT.— Testamentary  anardims^Trespass  for  forcible  re- 
moval of  infant  from  one  to  the  other— Stat.  l2  Car.  2,  c.  5M,  &  8. 
—Where  two  persons  are  appointed  joint  testamentary  guardians 
of  an  infant,  under  12  Car.  2,  c.  24,  s.  8,  trespass  lies  by  one  of  them 
against  the  other,  for  forcibly  removing  the  infant  from  the  lawful 
service  of  the  former  against  his  consent.  Gilbert  v.  Bchwenck.  14 
M.  &  W.  488. 

INFORMATION.— Fore^e  encroachmera—Plea  of  not  auUiy. 
— An  information  at  the  suit  of  the  attorney-general  stated  that  the 

aueen  was  seised  in  her  demesne  as  of  fee  of  Waltham  Forest,  and 
liat  the  queen  and  her  ancestors  had  enjoyed  the  said  forest^  and 
the  game  of  beasts  and  fowls  of  forest,  chase,  and  warren  therein,  and 
all  rights,  &c.  appertaining  thereto,  without  disturbance,  until  the 
defendant  unlawfully  made  a  fence  and  ditch  on  the  soil  of  tbe 
forest,  and  inclosed  nve  acres  thereof  and  Separated  the  same  from 
the  residue  of  the  forest,  and  encroached  and  usurped  thereon,  to  tbe 
great  injury  and  disturbance  of  the  queen  in  her  said  forest,  to  the 
damage  and  destruction  of  the  vert  and  venison  therein,  and  to  the 
disinherison  of  the  queen :  Semhhj  that  a  generalplea  of  not  guiltj 
might  be  pleaded  io  this  information.  Attorney 'General  v.  Brom^ 
14  W.  &  W.  300. 

INSOLVENT.    See  Bankrupt  and  Insolvent,  2, 7. 

INSURANCE.    See  Ship.  ' 

INTERROGATORIES.    See  Commission. 

JUDGE'S  ORDER.  See  Admission  of  Docuhbnts.  Rk- 
PLBViN  Bond.    SxAnNO  Prooebdings,  1, 4. 

JUDGMENT. — ^1.  As  in  case  of  nonsuit — Practice. — The  plain- 
tiff having  given  a  peremptory  undertaking  to  try  at  the  London 
Sittings  aner  Easter  Term,  gave  notice  of  trial  accordingly,  and 
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entered  the  cause,  which  had  been  made  a  special  jury  cause,  on  the 
last  day  for  entering  causes  for  trial  at  those  sitting,  and  the  cause 
stood  No.  20  on  the  list,  but  there  being  only  two  days  for  the  sit- 
ting, it  was  with  four  othera  made  a  remanet  to  the  sittings  after 
Tnnity  Term:  Held,  that  under  these  circumstances  the  plaintiff 
was  not  in  default  so  as  to  entitle  the  defendant  to  judgment  as  in 
case  of  a  nonsuit  for  not  proceeding  to  trial  pursuant  to  his  under- 
taking.   Inmlet/  v.  Dnbotirg,  14  M.  &  W.  295 ;  3  D.  &  L.  80. 

2.  liunc  pro  tune — Practice, — Where  there  were  issues  of  feet 
and  of  law,  and  after  verdict  for  the  plaintiff  on  the  former,  and  a 
rule  for  a  new  trial,  which  was  discharged,  the  plaintiff,  in  the  same 
term  in  which  the  rule  was  discharged,  set  down  the  demurrer  in  the 
special  paper,  but  died  before  it  came  on  for  argument:  judgment 
hAYing  oeen  subsequently  given  for  him  on  the  demurrer,  the  court 
made  absolute  a  rule  to  enter  up  judgment  as  of  the  term  in  which 
the  demurrer  was  set  down  for  argument.  Miles  y.  Bough,  3  D.  & 
L.  106. 

And  see  Staying  Proceedings,  2. 

LANDLORD  AND  TENANT.—l.  Covenant  as  to  use  qf 
premises — Breach* — Land  was  demised  for  1000  years  by  indenture, 
A.  D.  1793,  to  A.  and  B.,  the  latter  described  as  visitor  and  guardian 
of  the  poor  of  the  parish  of  C,  their  successors  and  assigns,  imder 
Stat.  22  Geo.  3,  c.  o9  (Gilbert's  Act),  for  the  purpose  of  erecting  a 
poor-house  thereon,  and  occupying  and  cultivatmg  the  same  for  the 
use  and  benefit  of  such  poor-nouse  and  of  the  poor  of  C,  and  such 
other  parbhes  as  should  be  united  therewith  for  the  purposes  of  the 
act :  Froviso  for  re-entry,  if  C.  and  all  the  other  parishes  which . 
should  or  might  at  any  time  be  so  united,  should  of  themselves  dis- 
continue to  adopt  the  provisions  of  the  statute :  Further  proviso  that, 
if  during  this  aemise  the  legislature  should  repeal  Gilbert's  Act,  so 
that  the  poor  of  the  severel  parishes  should  no  longer  be  permitted 
to  remain  under  the  care  of  the  visitor  and  guardians  of  such  parishes. 
it  should  be  lawful  for  tlje  visitor  and  guardians,  their  successors  and 
assigns,  yielding  up  the  land  to  the  lessors,  to  pull  down  the  said 
poor-house  and  carry  away  the  materials.  The  house  was  built,  and 
C.  and  other  parishes  adopted  the  provisions  of  the  act;  and  C.  con- 
tinued to  follow  them  till  the  making  of  the  aftermentioned  order, 
but  the  other  parishes  seceded  from  the  union.  In  1836,  the  poor 
law  commissioners  incorporated  the  parish  of  C.  in  die  Hamblcdon* 
Union,  and  ordered  all  tne  paupers  to  be  removed  to  the  union  work- 
house ;  after  which,  no  paupers  were  received  into  the  poor-house  of 
C,  but  persons  requiring  only  outndoor  relief;  and  the  parish  officers 
issued  a  notice  proposing  to  let  part  of  the  house  and  the  land :  Held 
no  forfeiture  under  the  first  proviso.  Doe  d.  OrantUy,  Lord,  v. 
Butchery  6  Q.  B.  115,  note  (h). 

2.  Covenant  m  to  use  oj  premises — Substantial  performance — 
Non^performanccy  when  excused  by  act  of  parliament, — Land  was 
demised  to  trustees  for  parish  R.,  they  covenanting  to  build  a  work- 
house thereon,  and  to  use,  occupy,  possess  and  enjoy  the  premises. 
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for  the  sole  use,  maintenance  and  support  of  the  poor  of  R.,  and  not 
to  conTert  the  building  or  the  land^  or  employ  the  profits  thereof,  to 
any  other  use,  intent  or  pmpose  whatsoever :  Proviso  for  re-entry  on 
breach  of  the  covenant.  Tne  house  was  built,  and  together  with  the 
land  used  agreeably  to  the  covenant  Afterwards,  stat  4  &  6  WiO. 
4,  c.  76,  passed,  and  the  poor  law  commissiooers  incorporated 
jparlsh  R.  in  a  imion,  and  removed  all  the  paupers  to  the  uniotf  woik- 
nouse.  The  workhouse  of  R.  became  uninhabited,  and  was  locked 
up;  and  the  land  was  let  at  a  rack  rent,  which  was  applied  in  aid  of 
the  poor  rates.  On  ejectment  brought  three  years  afterwards,  for 
breach  of  the  covenant:  Held,  that  no  breach  of  the  covenant  ap- 
peared, but  sembUj  that  a  breach  caused  by  the  compulsorv  on^atioD 
of  the  statute  would  have  been  thereby  excused.    Doe  a.  tie  Motr- 

is  of  Anglesea  v.  Ckurchmardens  and   Overseers  of  Rkgelejf^ 

Q.B.  107. 

8.  Demise  at  a  rent  under  rcMch  distrese  may  ho  tahenj  what  ii, 
— ^The  proprietor  of  a  house  and  of  a  marl  pit  and  brick  mine  de- 
mised the  house  by  unwritten  agreement  to  D.  from  a  day  named ; 
and  it  was  at  the  same  time  a^ed  between  them,  without  writing, 
that  D.  should  take  tlie  marl  pit  and  the  brick  mine,  and  shoold  pay 
auarterly  at  the  usual  quarter  days  8d.  per  solid  yard  for  all  the  marl 
tnat  he  got,  and  Is.  Sd.  per  thousand  for  all  the  bricks  that  he  made; 
D.  took  the  marl  and  inade  bricks  accordingly,  and  paid  the  adnu- 
lated  sums  for  a  time,  but  they  afterwards  fell  into  arreat :  'Held,  mat 
the  agreement  for  the  marl  pit  and  brick  mine  was  a  d^nise  of  the 
land  from  year  to  year,  at  a  rent  capable  of  being  ascertained  with 
certainty,  and  for  which,  therefore,  the  lessor  might  distrain.  Daniel 
-V.  Grade,  6  Q.  B.  146. 

4.  Surrender -^Yearly  tenancy — Action  for  use  and  occupeUkm, 
when  not  maintainable. — The  defendant  took  possession  of  a  room 
upon  the  understanding  that  he  was  also  to  have  the  use  of  a  granary 
adjoining,  and  that  certain  alterations,  &c.,  so  as  to  make  the  placie 
fit  for  a  workshop,  were  to  be  done  by  the  plaintiff,  and  that  the  rent 
was  to  be  dfH.  At  the  end  of  the  first  quarter,  the  defendant  naid 
the  plaintiff  71.  lOs,,  but  not  having  been  allowed  the  use  or  the 
granary,  and  the  plaintiff  having  altogether  failed  to  carry  out  the 
understanding  on  nis  part,  the  defendant,  before  the  expiration  of  the 
second  quaiter,  quitted  the  premises,  and  delivered  up  the  key  to  the 
plaintifrs  clerk.  A  cheque  for  a  second  71. 10s.  was  subsequently 
delivered  to  the  plaintiff,  but  was  not  produced.  An  action  for  use 
and  occupation  in  respect  of  a  third  quarter's  rent  having  been 
brought,  and  a  verdict  found  for  the  plaintiff  upon  the  general  tssBe, 
tlie  court  granted  a  new  trial,  holding  that  it  could  not  be  inferred 
from  the  tacts  that  a  yearly  tenancy  had  been  created.  ClemmettY. 
Bradbee,!  B.  C.  66. 

LEASE.  See  Ck)AL  Mikb.  Landlord  and  Tbnant,  1,  8>  3. 
Power,  1, 2. 

LEAVE  AND  LICENCE.    See  Trespass,  4. 
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USOACY  DUTY. — 1.  Annuity  devis&d  under  power.-^A.,  by 
deed  dated  in  1802,  conveyed  certain  lands  to  trustees,  to  the  use  of 
himself  for  life,  remainder  to  B.,  his  son,  for  life,  with  remainders 
over.  The  deed  contained  a  proyiso  that  it  should  be  lawful  for  B. 
by  his  last  will  to  limit  and  appoint  to  the  use  of  himself,  or  any 
other  person  or  persons,  any  annual  sum  or  sums  of  money,  not  ex- 
ceedinjz  the  yearly  sum  of  700/.,  to  be  chained  upon  and  payable  out 
of  the  lands  included  in  the  deed,  to  commence  from  the  death  of  B., 
and  to  be  either  perpetual  or  in  fee,  or  payable  for  such  times  and  in 
such  manner  in  all  respects  as  B.  should  think  fit.  B.,  by  his  will 
by  virtue  of  this  power,  appointed  an  annuity  of  700/.  a  year  to  C. 
for  her  life,  charged  upon  and  payable  out  of  the  said  lands :  Held, 
that  legacy  duty  was  not  payable  in  respect  of  such  annuity.  Attor^ 
ney-Oeneral  v.  Marauh  of  Hettford^  U  M.  &  W.  284. 

2.  Bequests  for  the  establishment  of  a  schooL^~A  testator  be- 
queathed to  trustees  a  sum  in  the  Three  per  Cent.  Consols,  in  trust 
as  to  1700/.,  part  thereof,  to  pay  and  apply  the  dividends  in  estab- 
lishing and  supporting  a  daily  school  at  N.,  for  the  instruction  of 
twenty  boys,  on  the  pnnciple  of  a  national  school ;  the  dividends  to 
be  retained  by  R.  B.,  sen.,  and  R.  B.,  jun.,  (two  of  the  trustees)  to 
be  so  applied:  and  he  directed  that  R.  B.,  jun.,  should  be  the 
Bchoolmaster,  and  that  the  management  of  the  school  should  always 
remam  in  the  family  of  R.  B.  And  as  to  400/.,  other  part  of  the 
said  stock,  the  testator  directed  that  the  dividends  should  be  paid  by 
the  trustees  to  and  applied  by  the  schoolmaster  for  the  time  being  of 
the  said  school  in  providing  the  boys  with  pinafores,  caps,  and  shoes, 
and  also  with  books  and  slates ;  such  clothes,  books,  and  slates  to  be 
left  behind  them  upon  leaving  the  school :  Held,  that  these  bequests 
were  subject  to  legacy  duty.    In  re  Oriffithsy  14  M.  k  W.  610. 

LEVY.    See  Sheriff,  1,  2.    Trespass,  8. 

LIB.  TEN.    See  Trespass,  5,  6. 

LICENSE.    See  Patent. 

LIQUIDATED  DAMAOES.    See  Restraint  of  Trade. 

LOADING.    See  Ship. 

LOCAL  ACT. — Pleading— Duplicity — Declaration  for  penal- 
ties  under  heal  act — Venue, — A  local  act  for  improving  the  streets 
and  public  places,  &c.,  in  the  township  of  Blackburn  directed  that 
every  male  person  of  the  full  age  of  twenty-one  years  residing  in  or 
withm  three  miles  of  the  townshio,  and  either  being  rated  to  the 
poor-rate  in  the  annual  sum  of  SO/,  or  upwards,  or  seised  or  pos- 
sessed of  lands  within  the  township  of  the  annual  value  of  SO/.,  for 
the  estate  therein  mentioned,  should  be  a  commissioner  for  carrying 
the  act  into  execution,  and  subjected  to  a  penalty  of  50/.,  to  be  sued  for 
in  an  action  of  debt,  &c.,  any  person  who  should  act  as  such  without 
bein^  duly  qualified,  and  enacted  that  in  such  action  the  proof  of 
qualification  should  lie  on  the  defendant :  Held,  that  a  declaration 
against  a  party  for  this  penalty,  which  alleged  generally  that  he 
acted  although  he  was  not  at  that  time  duly  qualified,  was  sufficient 

VOL.  IV.  NO,  VII,  K 
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and  that  it  need  not  state  the  particnlais  of  his  disqnaUAoifita. 
Since  the  rule  of  H.  T.,  4  Will*  4,  s.  8,  a  declaration  fi>r  a  penalty 
given  by  statute,  which  makes  the  action  locals  need  not  arer  that  the  * 
penal  act  was  done  in  the  particular  county,  if  that  county  be  the 
yenue  in  the  margin  of  the  declaration.  Gook  y.  Swiftf  14  M.  k  W« 
285;  8D.  &L.67. 

MANDAMUS.    Sec  Railway  Coupakt. 

MARKET.    See  Toll. 

MEMORIAL.    See  Annuity  Debd,  2. 

MINE.    See  Coal  Mine. 

MISDIRECTION.  See  Bankritpt  and  iNSOLYfiNT,  8.  BiU 
OF  Exchange  and  Promissory  Note,  6. 

MODUS.    See  Tithes,  2. 

MONEY  HAD  AND  RECEIVED.    See  Bankrttpt  ano 

Insolyent,  e,  11. 

MOTION.    See  Arrest  of  Judgment. 

NEW  TRIAL.— 1.  CosU  qfrvlefornem  trial— Witve  on  the 
first  trial  of  a  cause  the  plaintiff  obtains  the  Ycrdict^  and  a  role  is 
afterwards  made  absolute  for  a  new  trial,  the  costs  to  abide  the  CYent, 
and  the  defendant  succeeds  on  the  second  trial,  neither  party  is  enti- 
tled to  the  costs  of  the  rule  for  a  new  trial.  Eccles  y.  Marper^  14 
M.  &W.248;  3  D.  &  L.  71. 

3.  Several  Issues — Miscarriage  of  court, — Upon  the  trial  of  a 
cause  in  which  three  issues  were  raised,  each  going  to  the  whole 
cause  of  action,  it  was  agreed  on  both  sides  that  the  yerdict  should 
be  taken  by  the  associate  in  the  absence  of  the  judge,  who,  before  he 
retired  from  the  court,  directed  the  associate  to  take  the  yerdict  upon 
each  of  the  issues  separately.  Upon  the  return  of  the  jury,  the  asso- 
ciate asked  them  whether  tney  found  for  the  plaintiff  or  tne  defend- 
ant, and  the  foreman  answered,  '^  For  the  nlaintiff."  The  defend- 
ant's counsel  requested  the  associate  to  put  tne  questions  left  to  the 
jury  by  the  judge,  to  which  the  plaintiff's  counsel  objected,  where- 
upon the  associate  refused  to  put  the  q^uestions,  and  ultimately  a 
general  yerdict  was  entered  for  the  plaintiff:  Held,  that  the  neglect 
to  take  the  Yerdict  upon  each  of  the  issues  was  a  miscarriage  on  the 
part  of  the  officer  of^  the  court  in  taking  the  yerdict ;  and  the  court 
therefore  made  a  rule  absolute  for  a  new  trial,  without  costs  on  either 
side.    BentUy  y.  FleminOf  3  D.  &  L.  28. 

8.  Several  parties, — Where  a  yerdict  has  been  found  for  one  of 
seyeral  defenaants,  and  against  the  others,  and  the  latter  apply  to  set 
it  aside,  the  rule  should  call  on  the  successful  defendant  as  well  as 
the  plaintiff  to  show  cause.  Belcher  y.  Magnay  and  others,  8  D. 
&  L.  70. 

NISI  PRIU8.    See  New  Trial,  2.    Practice,  «. 

NOT  GUILTY.    See  Information. 

NOTICE  OF  ACTION.    See  Payiji©  Act,  8- 
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NOTICE  TO  PRODUCE.— &rtnc0  wkm  too  lato.~lik  ui  ac- 
tion on  a  bill  of  exchange  to  which  the  defendant  pleaded  a  plea  of 
fifaad  and  ooyin.  Held,  that  a  notice  by  the  drfendant  to  produoe 
the  bill,  left  in  the  ]etter-box  of  the  office  of  the  plaintiff's  attornej  in 
London^  at  half-past  eight  o'clock  on  the  eveninff  before  the  cause 
wae  tried  at  the  Middlesex  sittings,  the  plaintiff  dso  being  resident 
in  London,  was  too  late :  Held,  aJso,  that  the  plaintiff  was  not  bound 
to  produce  the  bill  on  the  trial  without  notice.  Lawrence  y.  Clarh^ 
14  M.  &  W.  260;  3  D.  &  L.  87. 

NOTICE  OF  TRIAL. — By  continuance  foi*  sittings  after  term 
and  adjournment  day  in  London, — If  notice  of  trial  be  given  for  the 
London  sittings  in  term  the  plaintiff  is  at  liberty  to  continue  it  to  the 
sittings  after  term,  and  the  cause  may  be  tried  without  further  notice 
at  the  adjournment  day.    Toulmin  v.  ElgeOf  1  B.  C.  72* 

NUL  TIEL  RECORD.— /mperfcc*  record.— On  plea  of  nultiel 
recoid  it  is  no  objection  that  the  award  of  the  venire  and  the  distrinsas 
are  cancelled  by  lines  being  drawn  across  them.  Hodgson  v.  Chet- 
w]fnd^  SB.kt,  45. 

NUNC  PRO  TUNC.    See  Judgment,  2. 
ORDER  FOR  PAYMENT  OF  MONEY.    See  Stamp,  2. 
OUTLAWRY.    See  Pberaob,  8. 
PARLIAMENTARY  TAX.    See  Rate,  1. 
PARTNERS.     See  Bill   of  Exchange  and  Promissory 
Note,  6.    Pawnbroker,     • 

PATENT,— Stamp— License  to  %ue  fMitented  ar^«o2e.--Semble,  a 
license,  under  sealy  to  use  a  patented  article,  does  not  require  a 
stamp.     Chanter  v.  Johnson^  14  M.  &  W.  408. 

PAVING  ACT.—l.  License  by  surveyor  to  erect  scaffolding, 
^c,  in  the  metropolis. — A  surveyor  appointed  under  the  Metropolitan 
Paving  Act,  67  Geo.  8.  c.  29,  has  no  right,  under  the  75th  section 
of  the  act,  to  remove  a  ladder  placed  against  a  house  for  the  purpose 
of  whitewashing  it,  for  that  section  applies  only  to  the  erection  of 
hoards  or  scaffoldings,  or  to  the  placing  of  posts,  bars,  rails,  or 
boards  by  which  an  enclosure  is  made.  A  license^ranted  by  the 
surveyor  under  that  section  to  erect  a  hoard  or  scafiolding,  &c.,  on 
the  footway  of  No.  14,  Porter  Street,  was  held  not  to  authorize  the 
licensee  to  erect  one  in  another  street  or  court,  although  it  formed 
one  of  the  sides  of  the  house  in  Porter  Street.  Davey  v.  Wame,  14 
M.  &  W.  199. 

2-  Pleading — Want  of  notice  of  action. — An  act  provided  that  a 
plaintiff  should  not  recover  in  any  action  for  anything  done  in  pur- 
suance of  the  act,  unless  twenty-one  days'  notice  of  action  should  be 
given :  Held,  ihat  the  defendant  must  plead  the  want  of  such  notice, 
or  he  could  not  avail  himself  of  it.    8.  C.  lb. 

PAWNBROKER.— ;Secree  partnership-^8tat.  89  &  40  Oeo.  8, 
c.  99.— Two  persons  entered  into  an  agreement  to  be  partners  in  the 
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boBiness  of  pawnbrokers,  to  be  carried  on  under  the  firm  of  one  of 
them ;  and  m  pursuance  of  the  articles  of  agreement  that  one's  name 
alone  was  painted  over  the  door  of  the  business  premises,  the  license 
was  also  taken  out  and  the  tickets  to  the  customers  were  issued  in 
his  sole  name,  while  the  other  partner,  carrying  on  another  business, 
attended  occasionally  to  inspect  the  books  of  the  firm  and  draw  a 
certain  per  centage  on  his  share  of  the  capital  out  of  the  profits : 
Held,  that  the  agreement  constituted  a  secret  partnership,  and  was 
therefore  illegal  and  void,  as  being  in  contravention  of  the  policy 
and  enactments  of  the  statute  39  &  40  Geo.  3,  c.  99.  Ooraon  v. 
M(nvden,12C.kF.237. 

PAYMENT.     See  Baxkrupt  and  Insolybnt,  9.    Biu.  of 

£xCHAlfOE  AND  PROMISSORY  NOTB,  4 

PEERAGE.  —  1.  Barony — Crea/ton.  — It  appeared  hj  the 
parliamentanr  pawns  of  36  M.  8.  and  1  Edw.  6  that  a  "wnt  had 
been  directea  to  "  Thomas  Lord  Wharton  "  for  each  of  these  parlia- 
ments, but  there  was  no  evidence  of  his  sitting  in  either  of  them,  or 
of  the  writ  itself.  The  journals  of  the  House  of  Lords  showed  Aat 
he  was  summoned  to  ana  sat  in  the  parliament  of  the  2nd  of  Edw.  6 
and  subsequent  parliaments ;  creation  of  baronies  by  patent  was  not 
then  unusual,  but  no  patent,  or  record,  or  other  trace  of  a  patent 
creating  the  barony  of  Wharton  could  be  found:  Held,  that  the  said 
barony  was  created  by  writ  and  sitting  in  the  2nd  of  Edw.  6,  and 
was  descendible  to  heirs  general  of  the  body.  The  Wharton  Peeraae^ 
12C.&F.295. 

2.  Evidence. — ^A  decretal  order  in  Chancery  reciting  the  fmbstance 
of  the  bill  and  answer  is  admissible,  on  proof  of  pedigree,  to  establish 
the  identity  of  the  parties  to  the  suit  \  but  an  answer  alone,  though 
sworn  but  not  filed,  is  not  admissible.  Scotch  wills  registered  in  me 
Court  of  Sessions  are  retained  there,  and  if  it  is  necessary  to  prore 
any  such  wills  in  England  a  certified  copy  is  given  out,  and  is  ad- 
mitted to  probate  in  the  English  ecclesiastical  courts ;  the  Lords  Com- 
mittees for  Privileges  will  not,  on  claims  of  peerage,  receive  sndi 
copy,  unless  it  is  shown  that  the  original  will  cannot  be  produoed. 
S.  C.  ib. 

3.  Outlamrtf.'-lf  a  judgment  of  outlawry  stand  in  the  way  of  a 
claim  to  a  barony  in  abeyance,  although  it  is  clearly  erroneous,  Ae 
Committee  of  Privileges  cannot  overlook  it  or  reverse  it ;  bui  the 
claimant  must  apply  to  the  proper  tribunal  for  its  reversal,  and  pro- 
duce the  judgment  of  reversal  to  the  committee.     8.  C.  ib. 

PENALTY.    See  Local  Act.    Restraint  op  Trade. 

PLEADING. — 1.  Debt  on  foreign  judgment--^  Statement  ofjuris- 
diction,— Jl  declai'ation  in  debt  on  the  judgment  of  a  foreign  court 
need  not  state  that  the  court  had  jurisdiction  over  the  parties  or 
cause.    Roberts  v.  Srnith,  5  Q.  B.  941. 

2.  Videlicet — Immaterial  allegation — Breaches, — ^Trespass.  Plea, 
that  plaintifi*  had  covenanted,  with  a  proviso  for  re-entry  in  case  of 
breach,  not  to  set  over  or  otherwise  part  with  his  lease :  breach,  tiiat 
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be  did  set  over  his  lease,  to  wit,  hj  pawning,  pledging  and  mortgag- 
ing the  said  indenture  of  lease  to  certain  creditors,  wherefore  the  de- 
fendant entered.  Replication,  that  he  did  not  set  over  the  said  in- 
denture by  pawning,  pledging  or  mortgaging  the  said  indenture  to 
the  said  supposed  creditors :  Held,  that  the  replication  was  bad,  it 
traversing  an  immaterial  allegation  laid  under  a  videlicet,  and  there- 
fore too  large.  Another  plea  alleged  that  the  plaintiff  covenanted, 
with  a  proviso  for  re-entry  in  case  of  breach,  that  he  would  not  sow, 
crop,  receive  or  take  from  the  arable  lands  or  any  part  of  them  more 
than  two  crops  of  com  successively,  but  would  every  third  year  sum- 
mer fallow  or  lay  the  arable  land  down  with  rye  grass  and  clover 
seeds,  or  plant  with  potatoes  or  sow  with  peas  or  beans,  which  should 
be  twice  well  hoed.  Breach,  that  he  did  sow  and  take  three  crops  of 
wheat  successively,  and  that  he  did  not  every  third  year  summer 
fallow  or  lay  the  arable  land  with  rye  grass  and  clover  seeds,  nor 
plant  with  potatoes,  nor  sow  with  peas,  which  were  twice  or  at  dll 
well  hoed,  wherefore  the  defendant  entered.  Replication,  that  plaintiff 
did  not  sow,  crop,  &c.  more  than  two  crops,  &c.,  and  did  every  third 
year  summer  fallow  a  part,  &c.,  and  lay  down  with  rye  grass,  &c. 
another  part,  &c.,  and  did  sow  another  part,  &c.  with  peas,  and  the 
residue  of  the  arable  l^nds  with  beans,  &c. :  Held,  on  special  de- 
murrer, that  the  covenant  against  overcropping  was  distmet  from 
that  as  to  the  mode  of  cultivatioif ;  that  a  breach  of  the  former  was 
well  assigned,  but  not  of  the  latter ;  that  the  replication  was  good  as 
to  the  foimer,  and  not  vitiated  by  the  reference  to  the  latter.  Ham- 
mond  V.  CoU$,  3  D.  &  L.  164. 

And  see  Ajbatement.  Agreement,  1.  Annuity  Deed,  1. 
Bankrupt  and  Insolvent,  6, 8, 11.  Bill  of  Exchanqe  and 
Promissory  Note,  6.  Bond.  Excise,  2.  Local  Act.  Trss* 
PASS,  1, 2,  4,  5, 6. 

POWER.— 1.  Execution  of  leasing  ^ower.— Power  under  a  will 
to  tenant  for  life  to  grant  leases,  so  that  m  every  such  lease  there  be 
contained  the  usual  and  reasonable  covenants  and  ''  a  condition  of  re- 
entry for  non-payment  of  the  rent  or  rents  thereby  respectively  to  be 
reserved  in  case  the  rent  or  rents  be  behind  or  unpaid  by  the  space  of 
twenty-one  days,  and  for  non-performance  of  the  covenants  therein 
to  be  contained."  Lease,  with  a  covenant  to  repair,  and  proviso  for 
re-entry  if  the  tenant  should  suffer  the  premises  to  be  out  of  repair 
aad  should  not  repair  the  same  '^witlnn  six  calendar  months  next 
after  notice,*'  held  void,  as  a  bad  execution  of  the  power.  Doe  d. 
Egremontf  Lord,  v.  Burrough,  6  Q.  B.  229. 

2.  Lease — Joining  or  severing  parcels  ^Leasing  land  not  leased 
before—Waste — Suit  at  will— Evidence  of  what  are  '*  usual  and 
reasonable  covenants.** — Lands  were  devised  for  life,  remainder  over, 
with  power  to  the  tenant  for  life  to  lease  ''  in  possession  or  reversion 
for  one  life,  or  for  two  or  three  lives,  or  for  any  term  or  number  of 
years  determinable  upon  one  life,  or  two  or  three  lives,  an v  part  of 
the  said  premises  usually  so  leased,"  so  that  there  be  reserveu  in  every 
such  lease  during  the  continuance  thereof  the  ancient  and  accustomed 
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rente  and  htnoit  for  the  premiiM  therein  contained,  or  more;  and  m 
that,  in  every  of  the  laaaes  90  to  be  made  and  granted  by  virtoe  of 
tha  soTeral  powers  aforesaid,  there  be  contained  the  ''usual  and  rsa- 
aonabla  ooTenonts;"  and  so  as  no  clause  or  dauses  be  contained  in 
any  of  the  said  leases  giving  power  to  any  lessee  to  oooonit  waslei  or 
exemptinff  him,  her  or  them  from  punishment  for  oommitlin|;  the 
same :  luld,  1.  That  a  lease  bv  the  tenant  for  life,  comprehending  at 
a  single  rent  as  well  some  <tf  tbe  lands  devised  as  others  not  devned 
and  not  nrevionslv  let  with  those  devised,  was  bad  as  to  the  lands  da- 
vised,  although  the  rent  reserved  with  the  heriots,  &c  was  in  pro- 
Mition  to  the  rents,  jco.  previously  reserved  on  all  respectivdy.  2. 
But  that  against  a  party  claiming  as  heir  of  the  lessor,  the  lease  was 

Kd  as  to  the  lands  not  devised.  8.  That  if  the  lease  had  oompr»* 
ded  only  lands  devised  it  would  not  have  been  avoided  by  met 
that  the  lands  included  in  the  lease  had  never  before  been  let  by  a 
single  demise,  it  also  appearing  that  the  rents,  &&  reserved  wewe  in 
proportion  to  the  rents,  &c.  formerly  reserved.  4,  That  the  lease  was 
not  avoided  by  its  containing  a  stipulation  that  the  lessee  should  build 
a  new  dwelling-house,  and  might  pull  down  an  outhonse  and  use  the 
materials  for  so  building,  no  other  fiicts  beinff  proved  [to  show  that 
this  would  amount  to  waste.  6.  A.,  parcel  of  tne  landa  devised  and 
leased  by  the  tenant  for  life,  had  previoudy  been  demised  by  a  lease 
oontaining  a  stipulation  that  the  lessee  should  do  suit  by  grinding  at 
a  certain  mill ;  but  a  later  lease  of  A.,  which  was  granted  bv  the  tes- 
tator, and  running  when  the  will  was  made,  contained  no  saeli  clause : 
Held,  that  a  lease  by  the  tenant  for  life  was  not  bad  for  not  oontainp 
ing  auoh  a  clause.  6.  C,  also  paroel  of  the  lands  devised  and  kosed 
by  the  tenant  for  life,  had  previously  been  leased  by  a  dead  whkk 
oontained  the  same  stipulation  immediately  after  the  reddendim;  Iba 
lease  following  this,  which  was  granted  by  the  testator,  and  nuining 
at  the  time  of  making  the  will,  was  lost :  Held,  (the  court  having 

Kwer  to  find  facts  on  a  special  case  stating  as  above,)  that  it  was  to 
inferred  that  such  a  stipulation  was  a  usual  and  reasonable  cove* 
nant  And  this,  whether  evidence  (which  was  offered)  were  or  were 
not  admissible,  that  the  testator  had  frequently  leased  other  parcds  of 
the  manor,  which  included  A.  and  C,  omitting  the  stipulation  in  all 
such  leases,  though  the  previous  leases  of  those  other  parcels  oon* 
tained  it.  7,  Held,  that  a  lease  of  C.  bv  the  tenant  for  life^hich 
did  not  contain  the  stipulation,  was  therefore  void.  Doe  d.  Mart  qf 
Egremont  v.  Stephens,  6  Q.  B.  206. 

PRACTICE.— 1.  Affidavit  ^^wn  aj^lkatian  to  court  00w  r^ 
Jiual  qf  judge  at  chambers  to  interfere, — If  upon  a  summons  at 
ehambers  the  judge  refuses  to  make  an  order,  and  application  is  aftsr- 
wards  made  to  the  court  upon  the  same  matter,  ^fuwrtf  whether  it 
be  neoessaiy  that  the  summons  or  other  prooeedines  at  chambers  be 
brought  before  the  court.    HaUett  v.  Cresswelly  IlB.  C.  L 

2.  At  Nisi  Prius^Ei^id^nce.—yfhere  denositions  in  a  suit  in 
equity  are  given  in  evidence  at  law,  and  the  bill  and  answer  are  ako 
p«t  in  to  show  that  the  depositions  are  admissible  in  avidenoe,  Iha 
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mpetile  coiuuel  hu  no  right  to  refer  to  the  bill  and  aDswer  in  his 
MdveM  to  the  jury.     ChappeU  v.  Purdayy  14  M.  &  W.  808. 

8.  Service  of  rule  to  computc-^A  rule  to  'lasne  execution  under 
1  IsSViot.  C.110,  8.18^  for  money  due  upon  an  award  and  the 
BBfiBter's  allocatur)  is  a  rule  nisi  only  in  the  first  instance.  And  semhle^ 
tlmt  such  a  rule  ought  to  be  personally  served,  notwithstanding  that 
ti^  award  and  allocatur,  together  with  the  rule  making  the  oraer  of 
reference  a  rule  of  court,  have  been  personally  served  and  the  amount 
demanded.     Winwood  y.  StmU,  14  M.  &  W.  197 ;  9  D.  &  L.  85. 

And  see  Affidavit.  Appbarancs.  Arrest  of  Judombkt. 
Costs.  Ejectment,  1,  2.  House  of  Lords.  Judohent,  1, 2. 
New  Trial,  1,  2, 8.  Notice  to  produce.  Notice  of  Trial. 
Production  op  Documents. 

prescription.    See  Toll. 

PRISONER. — 1,  Maheas  corpus — Costs  of  opposing  prisoner*s 
diseharge. — Where  a  partv,  being  in  custody  for  contempt  for  not  put- 
tioff  In  an  answer  to  a  bill  in  equity,  applied  to  the  court  for  a  writ 
of  habeas  corpus  ad  subjiciendum,  and  the  court  granted  the  writ  and 
directed  notice  thereof  to  be  given  to  the  plaintiff  in  the  cause,  who, 
upon  the  return  of  the  writ,  opposed  the  prisoner's  discharge,  and  he 
wa«  remanded  to  his  former  custody :  Held,  that  the  court  had  no 
authority  to  give  the  plaintiff's  costs.  In  re  Cobbetty  14  M.  &  W. 
175;  8D.&X.79. 

3.  Superseckas — Stat,  1^2  Vict  c,  110,  *.41. — A  prisoner  once 
supersedfable  is  alwa;^s  so.  The  nlaintiff  lodged  a  writ  of  detainer 
against  the  defendant  in  June,  183o,  and  in  the  following  October  the 
statute  1  &  2  Viot.  c.  110,  came  into  operation,  which,  oy  section  41, 
enacts  that  no  prisoner  whose  estate  shall  be  vested  in  the  provisional 
atoignee  by  an  order  made  under  that  act  shall,  after  the  making  of 
snob  order,  be  discharged  out  of  such  custody  as  to  any  action,  &c. 
lor  any  debt,  &c.  with  respect  to  which  an  aciyudication  can  be  made 
under  the  act,  by  virtue  ol  any  supersedeas,  &c.  for  want  of  the  plain- 
tXfPs  proceeding  therein.  In  October,  18^,  such  an  order  was  made 
ander  section  %,  but  nothing  further  was  done  under  it.  No  decla* 
ration  in  the  action  was  ever  delivered,  but  the  defendant  continued 
in  custody  under  the  detainer  till  the  present  time :  Held,  that  as  the 
plaintiff,  by  not  having  declared,  was  out  of  court  before  the  vesting 
order  was  made,  the  41st  section  did  not  operate  so  as  to  deprive  the 
defendant  of  his  right  to  be  discharged  from  custody.  Hallett  v. 
Cresswelly  1  B.  C.  1. 

PRODUCTION  OF  DOCUMENTS.— Of  agreement  at  stamp 
office-- Mule  absolute  to  compel — ^The  plaintiff  brought  his  action 
on  an  agreement  with  the  defendants  to  pay  him  a  sum  of  5/.  per 
horse-power  for  ever^  steam-engine  they  should  contract  to  have 
made  on  his  patent  principle.  The  declaration  stated  that  they  had 
contracted  with  Messrs.  F.,  W.  and  Co.  for  the  making  of  a  steam- 
en^ne  on  the  plaintiff's  patent  principle,  but  had  refused  to  pay  the 
plamtiff  5/.  per  horse-power.    The  plea  traversed  in  terms  that  the 
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defendants  bad  so  contracted  with  Messrs.  F.,  W.  and  Co.,  on  wbieli 
issue  was  joined.  The  court  made  absolute  a  rule  calling  on  the  de- 
fendants to  produce  at  the  Stamp  Office,  for  the  purpose  of  being 
stamped,  a  letter  written  by  Messrs.  F.,  W.  and  Co.  m  replj  to  a 
former  letter  of  the  defendants,  containing  evidence  of  a  oontruct  for 
the  manufacture,  by  Messrs.  F.,  W.  and  Co.,  of  a  steam-eBgrtoe  for 
the  defendants  on  the  plaintiff's  patent  principle.  HaU  y.  Bainbridge. 
3D.&L.92.  r-       r  ^    r  -^ 

PROMISSORY  NOTE.    See  Aorbbmrnt,  2.    Biu  of  Ex- 

CHANQE  AND  PROMISSORY  NoTE,  2,  3,  5,  6. 

RAILWAY  COMPANY.— 2>e(<  /or  compensation  given  dy 
statute^Mandamus. — Statute  6  &  7  Will.  4,  c  vO,  incorporating  tlte 
Hull  and  Selby  Railway  Company,  and  empowering  them  to  build  a 
bridjge  over  the  Ouse,  recited  that  the  buildmg  of  such  bridge  might 
dimmish  the  tolls  reoeived  at  a  neighbouring  oridge  oyer  die  same 
river,  belonging  to  another  company.  It  therefore  enacted  that  if  in 
the  first  thr^  years  after  the  opening  of  the  railway  there  should  be 
an  annual  decrease  in  the  tolls  of  the  last-mentionea  bridee,  as  com* 
pared  with  the  tolb  during  the  three  preceding  years,  ue  railway 
company  should  forthwith  pay  the  brioge  company  a  sum  equal  to 
10  years'  purchase  of  such  annual  decrease,  taken  upon  an  aTerageof 
the  three  years  in  which  it  occurred.  The  decrease  took  place,  and 
the  compensation  was  claimed:  Held,  that  debt  lay  against  the 
company  for  the  amount,  and  that  a  mandamus  to  pay  was  not  a 
more  effectual  remedy,  and  ought  not  fo  be  granted.  Seg^  y.  2^ 
Hull  and  Selby  Raiiway  Company^  6  Q.  B.  70. 

RATE. — 1.  Seweri  ratej  not  a  parliamentary  tax, — A  sewers' 
rate  not  being  imposed  directly  by  act  of  parliament  is  not  a  parlia- 
mentary tax.    Palmer  v.  Earitn,  14  M.  &  W.  428. 

2.  I%eatre — Rateahility  of,  under  local  act. — By  a  local  act  51 
Geo.  3,  c.  cl.,  after  reciting  a  former  act  of  the  12  Car.  2,  whereby  a 
yearly  sum  of  jC250  was  charged  upon  the  houses  of  the  inhabitanlsof 
St.  Faul's,  Coyent  Garden,  except  Bedford  House,  for  the  supjwrt 
and  benefit  of  the  rector,  curate,  clerk,  and  sextons,  for  the  time  being 
of  that  parish,  that  charge  of  £250  was  repealed,  and  in  lieu  thereof 
a  yearly  sum  of  £520  was  charged  upon  all  houses  within  the  said 
parish,  to  be  assessed  hj  the  churchwanlens  and  paid  by  the  oocupien 
of  such  houses  respectiyely,  and  recoyerable  in  case  of  reftisal  to  pay 
the  sums  assessed  on  the  house  or  houses  in  their  occupation,  by 
distress :  Held,  that  the  word  "  houses''  in  this  act  means  hooses 
intended  for  human  habitation,  and  that  Coyent  Garden  Theatre  was 
not  rateable  under  the  act.    ourman  y.  Darley^  14  M.  &  W.  181. 

RECEIPT.    See  Stamp,  1,  S. 

REPAIR  OF  ROADS.    See  Inclosurk  Act. 

REPLEVIN  BOND.— Damo^M  in  action  on— Power  qfjfidgs 
at  chambers. — Repleyin  bonds  are  not  an  exception  to  the  rule  that 
on  B  bond  the  plaintiff  cannot  recoyer  more  than  die  penalty  and 
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coste  of  suit  on  the  bond ;  therefore  proceedings  in  such  suit  may  be 
stayed  on  payment  of  the  penalty  and  costs,  though  the  plaintiff's 
costs  in  the  replevin  suit  much  exceed  the  penalty;  and  a  judge  at 
chambers  may  order  the  stay  of  proceedings.  Branscombe  y.  Scar- 
braughy  6  Q.  B.  13. 

RESTRAINT  OP  TRABE.— Penalty,  or  liquidated  dama^$ 
— Breach  of  covenant  not  to  carry  on  trade  within  certcrin  limttSn 
— The  defendant  by  deed  assigned  to  the  plaintiff  his  business  as  a 
surgeon  and  apothecary  carried  on  by  the  defendant  in  Park  Street, 
Camden  Town,  and  the  defendant  covenanted  that  he  should  not,  nor 
would,  directly  or  indirectly,  by  himself  or  in  co-partnership  with 
any  other  person  or  persons,  cany  on  or  exercise  his  practice  or  pro* 
fession  of  a  surgeon  or  apothecary,  or  either  of  them,  either  by  resid- 
ing or  visitine  any  patient  within  the  distance  of  three  miles  from  the 
then  place  of  business  of  the  defendant  in  Park  Street  aforesaid:  and 
that,  in  ease  of  any  breach  of  this  covenant,  the  defendant  snould 
and  would  pay  to  the  plaintiff  the  full  sum  of  £500,  to  be  recovered 
against  the  defendant  as  and  for  liquidated  damages  and  not  as  a 
penalty.  After  the  execution  of  tms  deed,  the  defendant  attended 
severad  ladies  in  their  confinements  within  the  three  miles,  and  on 
one  occasion  received  a  sum  of  £14;  14s.  for  his  services ;  but  he  at- 
tended three  other  persons  with  the  knowledge  and  consent  of  the 
plaintiff,  in  consequence  of  a  request  by  him  that  the  defendant 
should  iov  a  time  continue  to  visit  the  patients,  to  keep  the  connec- 
tion together ;  and  the  jury,  in  an  action  on  the  covenant,  found  that  the 
defendant,  in  these  instances,  exei*cised  the  practice  and  professions 
of  a  surgeon  for  the  purpose  of  assisting  the  plaintiff:  Held,  first, 
that  for  a  breach  of  this  covenant  the  measure  of  damages  was  the  full 
sum  of  £500;  but  secondly,  that  the  above  facts  did  not  constitute  a 
breach  of  the  covenant.    Rawlimon  v.  Clarke,  14  M.  &  W.  187. 

REVENUE.    See  Excise.    LEaACv  Duty. 

ROYALTY.    See  Coal  Mine. 

SALE.    See  Sheriff.    Vendor  and  Purchaser* 

SCI.  VA^^Uvon  judgments  more  than  20  years  oW.— A  iudg* 
ment  more  than  20  years  old  may  be  revived  by  scire  facias,  if  pay- 
ments on  account  appear  to  have  been  made  within  the  20  yean. 
WiUiams  v.  WeUh,  1  B.  C.  69. 

2.  Judgments  when  unnecessary,  before  suing  out  second  mrit  of 
execution — Writs  of  execution,  return  o/".— If  final  process  returna- 
ble upon  execution  be  issued  within  a  year  of  the  judgment,  but  has 
produced  no  satisfaction,  fresh  process  may  be  issued  at  any  time 
afterwards  without  previously  returning  the  first  or  suing  oat  a 
scire  facias.  In  June,  1843,  judgment  was  signed  against  two  de- 
fendants, H.  and  B.,  and  at  the  same  time  a  ca.  sa.  returnable  upon 
execution  was  issued  against  both,  and  executed  i^inst  H.,  but  by 
the  plaintiffs  direction  not  against  B.  Shortly  afterwards  H.  was 
discoarged  under  the  insolvent  act    In  January,  1846|  a  fi.  fa.  was 


usued  against  B.  without  previously  suing  oat  a  sei^flu  orretnniiig 
the  ca.  sa.  Held,  that  the  fi.  fiu  was  regular.  FrmMn  ▼.  E^ig- 
Mman,\  B.C. 51. 

SECURITY  FOR  COSTS.    See  Costs. 

SEIZURE.    See  Sheriff. 

SET-OFF.— Pba  of  set-off  of  billj  indorsed  bu  jkUnsMff  to  do- 
fendant — Evidence  tinder.— To  a  pleaof  set-off  alleging  tha  plaintiff 
to  be  indebted  to  the  defendant  upon  a  bill  of  exchanae  indorsed  by 
the  plaintiff  to  the  defendant,  the  plaintiff  replied  nil  aebel.  Ai  tlie 
trial  it  appeared  that  after  the  bill  became  due  the  defendant  ad- 
mitted the  debt  in  respect  of  which  the  action  was  brought  In  sap* 
port  of  the  plea,  the  defendant  put  in  the  bill  and  proved  the  plain* 
tiff's  handwriting  to  the  indorsement.  The  jury,  havmg  been  direelsd 
that  the  plea  was  not  sufficiently  made  out*  returned  a  Tsrdiot  for  the 

Slaintiff,  and  Williams,  J.,  discnarged  a  rule  to  enter  a  verdict  for  the 
efendant.    Jamee  v.  HaU,  1  B.  C.  78. 

BEWERS'  RATE.    See  Ratb,  1. 

SHERIFF. — I.  Execution^ Seizure  and  sale  of  tease. — ^Trespass 
against  the  sheriff  for  breaking  and  entering  the  plaintiff's  dwemng- 
house.  Plea,  that  «the  defenoant  entered  under  a  fi.  fa.,  and  sdzed 
and  took  in  execution  a  lease  of  the  plaintiff  of  the  said  dwelling- 
house,  under  which  the  nlaintiff  held  and  was  possessed  of  thesam^ 
and,  before  the  return  or  the  writ,  sold  the  term,  and  continued  in 
possession  of  the  house  for  the  further  execution  of  the  writ*  The 
plaintiff  new  assigned  that  the  defendant  continued  in  possession  an 
unreasonable  time  after  he  had  seized  and  taken  in  execution  and  sold 
the  lease.  To  this  new  assignment  the  defendant  pleaded  that  the 
dwellings-house  in  the  new  assignment  was  noL  at  the  time  of  the 
committm^  of  the  trespasses  newly  assigned,  tne  dwelling-house  of 
the  plaintiff.  At  the  trial  it  appeared  uat  the  sheriff  hM  sold  the 
lease  by  auction,  but  that  no  assignment  had  been  executed  t^  Um 
to  the  vendee :  Held,  that  the  seizure  did  not  vest  the  term  in  the 
sheriff,  but  that  it  remained  in  the  debtor  until  the  sheriff  executed 
an  assignment  to  the  purchaser ;  and  that  whether  the  word  ''sold'' 
imported  an  actual  assignment  or  not,  the  sheriff  oould  not  justify  le* 
maining  an  unreasonable  time  in  the  house,  and,  thereforo,  that  the 
plaintiff  was  entitled  to  have  the  verdict  entered  for  him  on  die  j^ 
to  the  new  assignment.  Playfair  v.  Musgrove^  14  M.  &  W.  980, 
3  D.  &  L.  72. 

2.  Fraudulent  assignmeni — Who  may  dUege  the  frond — Eviienes 
— Recital  in  warrant — Nem  triaL-^Aik  assignment  of  goods  in 
fraud  of  creditors  is  valid  as  between  parties  to  the  deed  and  as  be- 
tween either  party  and  a  stranger.  A  sheriff  olaimiag  to  seise  the 
goods  on  behalf  of  a  judgment  creditor  is  a  stranger  within  this 
rule,  if  he  does  not  prove  the  legal  authority  under  which  he  sriisd 
on  behalf  of  such  creditor.  For  this  purpose  it  is  sufficient  in  tres- 
pass for  the  seixure  if  he  prove  the  writ.    And  there  is  someeifidenee 
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of  the  writ  if  the  plaintiff  puts  in  the  sherifTs  warrant  to  his  oficery 
and  that  recites  a  writ  at  the  suit  of  the  judgment  creditor.  The 
jud^e,  in  an  action  brought  against  the  snenff  as  above,  left  it  to 
the  jary  to  say  whether  or  not  the  parties  to  the  alleged  fraudulent 
coDYe^ance  meant  anything  to  pass  by  it.  The  jury  found  in  the 
negative,  and  a  vei*dict  was  taken  for  the  defendant.  The  case  went 
to  the  jury  without  notice  of  any  proof  that  the  sheriff  acted  under 
^  writ  sued  out  by  the  judgment  creditor,  the  effect  of  the  recital  in 
tb#  warrant  being  overlooked  by  all  parties.  A  new  trial  was 
moved  for  on  the  eround  that  the  sheriff,  if  standing  in  the  situation 
of  a  stranger,  coum  not  impeach  the  deed,  and  the  court  was  of  this 
opinion ;  bu^  on  showing  cause,  the  effect  of  the  recital  in  the  war^ 
rant  was  pointed  out,  and  admitted  by  the  court :  Held,  that  a  new 
trial  ought  not  to  be  granted  on  the  ground  mei'elv  that  the  cause 
had  been  tried  on  an  assumption  that  the  alleged  fraud  would  be  a 
defence  to  the  sheiiff  without  taking  the  jury's  opinion  on  the  effect 
of  the  recital  as  showing  his  right  to  make  such  aefence.  JBesiey  v. 
Windham,  6  Q.  B.  166. 

SHIP.— rPo/tcy  of  insurance — lAahility  of  underwriter  for  lass 
by  perils  of  sea^  remotely  arhsitig  from  negligence  in  loading  the  ves- 
M. — Where  a  ship  insured  a^inst  the  perils  of  the  sea  was  injured 
by  the  negligent  loading  of  ner  cargo  by  the  natives  on  the  coast  of 
AArica,  and,  in  consequence,  shortly  afterwards  became  leaky,  and 
bein^  pronounced  unseaworthy,  was  run  ashore  in  order  to  prevent 
her  &om  sinkmg  and  to  save  the  cargo :  Held,  that  the  insurers  were 
liable  for  a  constructive  total  loss,  the  immediate  cause  of  the  loss 
being  the  perils  of  the  sea,  although  the  cause  of  the  unseaworthi- 
nese  was  the  negligence  in  the  loadmg.  Redman  v.  Wilson,  14  M. 
&  W.47a 

And  see  Bill  of  Lading. 

STALLAGE.    See  Toll. 

STAMP. — 1.  Admission — Receipt — D^isckarge — Denomination 
of  stamp, — Defendant,  in  support  of  a  plea  that  he  had  paid  five 
quarters  rent  to  M.,  tendered  m  evidence  the  following  paper  signed 
by  M. :  "  Mr.  Jones  (defendant)  having  written  off  the  sum  of  72/. 
from  his  mortgage  debt,  being  five  quarters'  rent  of  his  house,  I  here- 
by discharge  tne  same  rent  till  the  24th  day  of  July,  1841."  M.  had 
delivered  uxe  paper  to  defendant,  being  then  indebted  to  him  on  a 
mortgage  debt  exceeding  72/.  The  only  stamp  on  the  paper  was  a 
1/,  stamp  with  no  denomination  on  its  face,  ana  had  been  affixed  more 
than  one  month  after  the  signing  and  delivery  of  the  paper :  Held,  1, 
that  the  insti*ument  was  a  receipt  under  sfat.  55  Geo.  3,  c.  184, 
sohedole  part  1,  Receipt.  2.  That  it  was  inadmissible  for  want  of  a 
proper  stamp,  though  a  receipt  stamp  would  have  cost  less  than  1/. ; 
sect.  10  of  Stat.  55  Ueo.  3,  c.  184,  not  protecting  receipts  which  have 
not  been  stamped  within  a  month  after  execution  under  stat.  35  Geo. 
3,  c  55,  ss.  8, 10, 11.    Lucas  v.  Jones,  5  Q.  B.  949. 

2.  Order  for  payment  oftnoney—BUl  of  exchange. — J.  M.  by  in- 
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dentnre  assigned  to  the  plaintiff  a  ninth  part  of  his  share  in  the 
residue  of  the  estate  of  T.  H.,  deceased.  B v  an  order  of  29th  July, 
18^,  made  in  a  suit  in  Chancery  of  "  Powell  v.  Jforwood/'  the  Vice- 
Chancellor  ordered  the  defendants  in  that  suit  to  retain  250^,  being 
part  of  the  produce  of  J.  M.'s  share  of  the  residuary  estate  of  T.  H., 
to  be  paid  to  such  person  as  the  present  defendant  and  J.  M.  should 
jointly  direct  It  was  afterwards  agreed  between  the  parties  that  SOL, 
to  be  considered  as  pert  of  the  sum  of  2502.,  should  be  paid  by  the 
defendant  to  the  solicitors  for  J.  M.  and  the  plaintiff.  An  action 
having  been  brought  to  recover  this  sum  of  2502.9  the  plaintiff  ten- 
dered in  evidence  the  following  document :  ''  To  the  executors  of  T. 
H.,  deceased.  Powell  v.  ^rwood.  Oentlemen,  We  do  henby 
authorize  and  require  you  to  pay  to  Mr.  George  Powell,  or  his  cider, 
the  sum  of  2602.,  being  the  amount  directed  by  the  order  of  the  29th 
of  July  last  to  be  paid  to  our  order.  We  are,  gentlemen,  your  very 
obedient  servants,  J.  M.  December  16th,  18&."  This  document 
was  si^ed  by  J.  M.  only,  and  was  unstamped :  Held,  (Rolfe,  B. 
dissentiente)  that  it  was  not  a  bill  of  exchange,  and  that  it  was  ad- 
missible in  evidence  without  a  stamp.  RumU  v.  Powellj  14  M.  k 
W.  418. 

3.  MecewtinfuU  of  balance* — The  defendant  having  employed 
the  plaintiff  to  do  some  plasterer's  work  for  him,  the  latter  required 
the  tbrmer  to  pay  him  money  on  account  for  it  weekly  as  the  work 
was  done,  which  the  defendant  accordingly  did,  and  receipts  were 

given  for  the  amount  so  paid.  And  the  following  receipt  was  given 
y  the  plaintiff  to  the  defendant  when  the  work  was  completed : 
**  1843,  July  8th.  Received  of  Mr.  O.  L.  the  sum  of  2^  2«.,  being  the 
balance  of  account  up  to  this  day  for  houses  in  Wellington  Road:" 
Held,  that  this  was  an  acknowledgment  of  a  sum  therein  mentioned 
being;  received  in  satisfaction  of  a  debt  whereof  the  amount  is  not 
specified,  within  the  meaning  of  the  clause  in  the  schedule  as.  to  re- 
ceipts in  the  Stamp  Act,  55  Geo.  3,  c.  184,  which  requires  a  IQs. 
stamp.    Birt  v.  Lmgh,  14  M.  &  W.  177. 

4.  Transfer  of  mortgage. — P.  demised  land  to  A.  for  1000  years 
to  secure  a  loan.  By  a  subsequent  deed  he  charged  the  premises 
with  payment  to  B.  of  a  further  loan,  making  the  whole  loQL  A. 
called  in  the  money,  and  B.  and  C.  bavins  agreed  to  advance  iU  an 
indenture  was  executed,  whereby,  in  consideration  of  payment  of  the 
150/.  to  A.  by  B.  and  C.,  and  of  15L  advanced  by  Uiem  to  P.,  the 
moi*tgagor,  P.  appointed  that  the  land  should  remain,  &c.,  to  the  use 
of  B.  and  C,  their  heirs,  &c.,  with  proviso  for  reconveyance  on  pay- 
ment by  P.  of  the  165/.  and  interest,  and  with  a  covenant  bj  P.  to 
pay  the  same ;  and  A.,  the  prior  mortgagee,  assigned  the  term  of 
lOOO  vears  to  B.  and  C. :  Held,  under  stat  ^  Geo.  3^  c.  184,  schedule, 
tit.  Mortgage,  and  3  Geo.  4,  c.  117,  s.  2,  that  on  this  last  deed  an  ad 
valorem  stamp  of  IZ.  in  respect  of  the  additional  15/.  with  stamps  for 
progressive  duty  was  not  sufficient,  the  convevance  of  the  fee  creating 
a  new  security,  in  respect  of  which  a  deed  stamp  was  neeeMuy. 
Bronm  v.  Pegg,  6  Q.  B.  1. 

And  see  AaREBKBKT,  2.    Avnuitt  dzsd,  1.    Patbnt. 


^  Ccmrnxm  Law.  141 

STANDING  ORDERS.    See  House  op  Lords. 

STATUTE  OF  FRAUDS.  See  Demise  or  Assignment. 
Vendor  and  Purchaser,  1. 

STATUTE  OF  \JSES.- 1/>«  when  executed  in  married  wanunu 
— By  lease  and  release,  by  way  of  marriage  settlement,  lands,  the  in- 
heritance of  the  wife,  were  conveyed  by  her  to  trustees  and  their  heirs, 
to  the  use  of  the  wife  and  her  assigns  until  the  marrit^e,  and  from 
the  solemnization  of  the  marriage  in  trust  for  the  wife  and  her  assigns 
during  her  life  for  her  own  sole  and  separate  use,  independent  of  the 
debts,  control,  or  engagements  of  the  husband,  and  from  her  decease, 
to  the  use  of  the  huspand,  his  heirs  and  assigns :  Held,  that  the 
tmstees  did  not  take  the  legal  estate  during  the  life  of  his  wife,  but 
that  the  use  was  executed  in  h^  notwithstanding  the  words  ^'  to  her 
own  sole  and  separate  use."     Williams  v.  Waters^  14  M  &  W.  16& 

STAYING  PROCEEDINGS.—!.  Judge's  order.-The  plain- 
tiff agreed  with  the  defendant  to  withdraw  the  record  in  an  action  on 
two  cheques,  which  stood  ready  for  trial  in  tjie  Exchequer,  upon  the 
terms  that  the  defendant  should  pay  the  debt,  interest,  and  costs,  on 
or  before  a  certain  day,  or,  in  default  of  payment,  that  the  plaintiff 
should  be  at  liberty  to  sign  judgment,  and  that  a  judge's  order  should 
be  giyen  to  secure  payment.  The  Court  of  Exchequer  having  aiter- 
waras  set  aside  the  judge's  order,  which  had  been  made  in  pursuance 
of  the  above  agreement,  the  plaintiff  brought  an  action  on  the  agree- 
ment in  the  court  of  C.  P. :  Held,  that  these  facts  formed  no  ground 
for  staying  the  proceedings  in  the  action  in  this  court,  lyade  v. 
Simeon^  3  D.  &  L.  27. 

2.  Judgment — Summans^Waiver, — Where  judgment  and  a  sum- 
mons to  stay  proceedings  are  due  at  the  same  time,  the  latter  must  be 
attended  before  judgment  can  be  signed,  even  though  it  be  such  as 
Bn  adverse  order  cannot  be  made  on.  A  summons  to  stay  proceed- 
ings is  waived  by  the  delivery  of  a  plea  before  the  summons  is  due. 
Barton  t.  Warren,  3  D.  &  L.  142. 

3.  Mule  to  discontinue. — Where  a  rule  nisi  had  been  obtained  for 
jadgn^ent  as  in  case  of  a  nonsuit,  with  a  stay  of  proceedings,  the  court 
set  aside  a  rule  to  discontinue,  subsequently  obtained.  Murray  v. 
BUver,  3  D.  &  L.  26.  ^ 

4.  Service  of  order — Amendment. — The  rule  of  practice  that  an 
order  must  be  drawn  up  and  served  before  the  other  party  is  in  a 
situation  to  take  a  fresh  step,  in  order  to  operate  as  a  stay  of  proceed- 
''ysfi,  applies  to  an  order  to  amend  on  payment  of  costs  to  be  taxed. 

formanhy  v.  Jones,  3  D.  &  L.  143. 

5.  Sub-lessee — Payment  of  rent  and  costs. — A  sub-lessee  is  a  tenant 
of  premises  within  the  meamng  of  the  stat.  4  Geo.  2,  c.  %.  s.  4,  and  is 
therefore  entitled  to  a  stay  of  proceedings  upon  payment  mto  court  of 
the  rent  in  arrear  and  costs.   Doe  d.  Wyatt  v.  Ayron,  3  D.  &  L.  31. 

SURRENDER.    See  Landlord  and  Tenant,  4. 

SURVEYOR.    See  Paving  Act,  1. 


ines. 
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TAXATION.    See  Attombt,  2. 

THEATRE.    See  Ratb,  2. 

TITHES.— 1.  Comvositionfor,  within  2^8  WUL  4,  c.  100.— In 
I711|  W.  P.y  lord  of  ttie  manor  and  patron  of  ftie  church  of  Aston- 
le*WaIIs,  being  seised  in  fee  of  certain  lands  lying  dispersed  in  the 
common  fields  of  Aston,  and  J.  W.  being  rector  of  the  said  chttrcb| 
and  in  right  thereof  seised  of  other  parcels  of  lands,  also  lyin^  dis- 
persed in  the  said  coomion  fields  (bemg  the  glebe  lands  belonging  to 
the  rectory  )|  and  also  of  the  tithes  as  well  otthe  said  common  fields 
as  of  the  demesne  lands  of  the  said  W.  P.,  an  agreement  was  made 
on  the  let  of  March,  1711,  under  the  hands  and  seals  of  the  said 
W.  P.  and  the  said  J.  W.,  by  which  it  was  agreed  that  the  said  W,  P. 
should  convey  to  the  said  J.  W.  and  his  successors  for  ever  certain 
lands  therein  specified,  to  be  enjoyed  as  the  glebe  lauds  held  by  the 
church  and  the  rectors  thereof  for  ever ;  and  fuso  that  the  said  W.  P. 
should  grant  to  the  said  J.  W.  and  his  successors  for  ever  an  anmfitr 
of  40/.  to  be  charged  on  his  manors  and  lands.  And  the  said  J.  W. 
did  thereby  for  himself,  and  as  far  as  in  him  lay  for  his  successors, 
covenant  and  agree  with  W.  P.  and  his  heirs  and  assigns  that  all 
those  pieces  of  land  reputed  as  the  glebe  lands  should  thenceforth  be 
possessed  and  enjoy^ed  by  W.  P.  and  his  heirs  for  ever;  and  also  that 
all  the  lands  of  which  the  said  W.  P.  was  the  owner  in  Aston  (includ- 
ing the  lands  the  tithes  of  which  were  in  question)  should  be  freed  and 
discharged  from  the  payment  of  all  manner  of  tithes,  &c.  Afterwards, 
on  a  petition  to  the  oroinary,  a  commission  was  issued,  under  wbich 
it  was  certified  to  the  ordinary  that  the  exchange  would  not  be  pre- 
judicial to  the  rector,  and  he  granted  his  license  for  carrying  it  mto 
efiect.  A  bill  in  Chancery  was  afterwards  filed  by  W.  P.  against 
J.  W.,  the  rector,  and  the  bishop,  the  ordinary,  in  which  suit  a  de- 
cree was  made,  in  Trinity  term,  1715,  that  the  agreement  should  be 
performed  and  the  exchange  confirmed.  In  pursuance  of  this  agree- 
ment, J.  W.  took  possession  of  the  lands  and  enjoyed  the  same,  and 
he  and  his  successors  received,  as  it  became  due,  the  annuity  of  40/. 
so  given  in  exchange  for  the  glebe  lands,  and  as  a  composition  for  the 
said  tithes,  until  June,  1831,  when  the  plaintiff  became  rector,  and  the 
nlaintiff  himself  received  it  until  Michaelmas,  1832,  but  not  dnce. 
No  tithes  had  been  taken  from  the  lands  of  the  said  W.  P.,  so  ex- 
empted from  tithes  bv  the  agreement,  from  the  making  theroofj  and 
that  agreement,  at  the  time  of  the  passing  of  the  2  &  3  Will.  4, 
c.  100,  had  not  from  the  making  thereof  been  set  aside,  abandoned, 
or  departed  from.  The  manor  and  all  the  lands  of  the  said  W^  P, 
descended  to  one  E.  P.  before  and  on  the  10th  of  July,  18SS, 
and  so  continued  till  his  death  in  1838,  when  they  descended  to  one 
W.  H.  F.  P.,  the  defendant.  On  the  7th  June,  1833,  a  notice  was 
served  on  cei*tain  occupiers,  as  well  as  E.  P.,  the  owner,  of  the  lands 
in  (j^uestion,  requiring  the  tithes  to  be  set  out  and  paid  in  kind  to  the 
plamtifi*;  and  on  the  10th  July,  1893,  a  bill  was  filed  in  the  £xdie- 
quer  in  equity  against  the  occupiers,  praying  for  an  account  of  the 
single^  value  of  the  tithes,  but  no  bill  was  then  filed  ag^iinst  £.  P., 
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the  owner  of  the  lands ;  but  by  an  order  of  the  15th  of  January,  1895, 
tba  bill  was  amended,  and  £.  P.  was  made  a  party  defendant  thereto. 
The  cause  having  been  heard,  the  bill  was  dismissed  against  £•  P., 
but  the  court  directed  that  the  occupiei*s  should  account  tor  the  tithes. 
Against  that  decree  the  defendants,  including  E.  P..  appealed  to 
the  House  of  Lords,  and  on  the  6th  February,  1840,  the  decree  was 
reversed.  Pending  the  apoeal  to  the  House  of  Lords,  actions  of 
debt  were  brought  by  the  plaintiff  against  the  same  occupiers,  under 
2  &  3  Edw.  6,  to  recover  the  treble  value  of  the  tithes  of  the  same 
lands  which  accrued  subsequentljr  to  those  sought  to  be  recovered  by 
the  bill  in  equity,  and  in  such  action  the  plaintiff  was  held  entitled  to 
recover,  and  the  treble  value  of  the  tithes  was  paid  pursuant  thereto. 
A  feigned  issue  having  been  brought  under  the  46th  section  of  6  &  7 
Will,  4,  c.  71,  to  try  the  validity  of  the  decision  of  the  assistant  tithe 
commissioner  as  to  whether  the  above  lands  were  free  from  tithes, 
and  a  special  case  having^  been  brought  for  the  opinion  of  this  court 
stating  the  above  facts :  Held,  first,  that  the  above  ajgreement  of  1711 
was  a  valid  composition  for  tithes  within  the  meanmg  of  the  2d  sec- 
tion of  2  &  3  "Will.  4,  c.  100 ;  secondly,  that  the  proceedings  and 
suits  which  took  place  in  1833  and  subsequently  were  not  sufficient 
to  take  the  case  out  of  the  statute,  the  plaintiff  not  having  commenced 
any  suit  or  action  against  E.  P.  withm  one  year  from  the  passing  of 
the  act,  within  the  meaning  of  the  third  section.  Thorpe  v.  Plowden^ 
14M.&W.520. 

2,  Modus,  validity  of— A.  modus,  that,  in  lieu  of  tithes  arising  out 
of  lands  in  the  occupation  of  any  person  not  inhabiting  within  the 
parish,  there  should  be  a  customary  payment  of  1«.  per  acre,  and 
where  the  lands  are  in  the  occupation  of  a  person  inhabiting  within 
the  parish,  there  should  f  be  a  like  pavment  of  Qd.  per  acre,  is  good. 
Mayor  qf  Bridgewatei*  v.  AUen,  14  M.  &  W.  393. 

TOBACCO.    See  Excise, 

TOLL. — Stallage — Grant  of  market — InliabitantSf  how  far  capa- 
ble of  taking  qrant — Custom — Prescription. — The  word  "toll'  in 
a  grant  may  mclude  stallage ;  and  if  the  crown  grant  to  H.  and 
bis  heirs  that  they  may  have  and  hold  a  market  in  the  town  of  E. 
with  all  tolls  and  profits  thence  arising ;  but  neither  the  crown  nor  H. 
has  anv  right  of  soil  in  the  town;  if  H.  afterwards  acquired  the  soil 
cm  which  the  market  is  held,  he  may  claim  stallage  by  virtue  of  the 
giant ;  so  held  by  the  Court  of  Queen's  Bench,  judgment  affirmed 
or  the  Court  of  Exchequer  Chamber :  Held,  by  the  Court  of  Ex- 
chequer Chamber  that  a  modem  errant  b^  H.,  a  subject  holding 
ander  the  crown  as  before  mentioned,  to  which  certain  persons  styled 
inhahitants  of  E,  are  parties,  granting  that  the  said  inhabitants  of  £. 
their  heirs  and  assigns  for  ever,  shall  enjoy  the  market  as  freely  as  H. 
held  it  of  the  crown,  and  containing  a  covenant  by  H.  that  they  shcdl 
do  so,  does  not  exempt  from  stallage  an  inhabitant  not  privy  to  the 
parties  to  tuoh  grant.  Such  an  exemption  for  the  inhabitants  of  a 
town  ean  be  omy  by  way  of  custom,  not  of  grant  or  prescription. 
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Whether  an  exemption  or  discharge  from  toll,  other  than  stallage^ 
could  be  claimed  by  such  grant  or  prescription  for  inhabitants  gene- 
rally, qtuBre.    Lockrvood  v.  Wood  (in  error),  6  Q.  B.  81. 

TRESPASS. — 1.  Bankruptcy —Trespass,  whether  maintainable 
against  attorney  suing  out  ca.  sa.  against  person  having  protection 
under  Bankrupt  Act, — An  action  of  trespass  is  not  maintainable 
against  the  plaintiff  in  an  action,  or  his  attorney,  for  suing  out  an 
execution,  and  causing  the  defendant  to  be  arrested  under  it,  the  de- 
fendant having  at  the  time  an  order  for  protection  from  arrest  under 
the  Bankrupt  Act  5  &  6  Vict.  c.  116,  s.  4,  of  which  the  plaintiff  had 
no  notice.     Yearsley  y.  Heane,  14  M.  &  W.  322. 

2.  De  bonis  asportatis — Lib.  ten, — Conversion. — ^A  declaration  in 
trespass  contained  a  count  de  bonis  asportatis.  The  defendant  pleaded, 
inter  alia,  lib.  ten.  in  J.  W.,  and  that  J.  W.  leased  the  premises  to  the 
plaintiff,  with  a  proviso  for  re-entry  for  non-ropair :  that  the  premises 
were  out  of  repair,  and  that  the  defendants  entered  as  the  servants  of 
J.  W.,  and  because  the  plaintiff  was  unlawfully  in  possession,  the  de- 
fendants, as  servants  of  J.  W.,  &c.  ejected  her ;  and  also  justi^ing  the 
removal  of  the  goods  of  the  plaintiff,  which  were  wrongfully  pkoed  on 
the  premises,  to  a  convenient  distance,  doing  no  damage  to  the  same. 
The  plaintiff  replied  as  to  so  much  of  the  plea  as  related  to  the  last 
count  in  the  declaration,  that  after  the  removal  of  the  goods  the  de* 
fendants  converted  them  to  their  own  use:  Held,  on  special  demur- 
Ter,  that  the  replication  was  good.    Roberts  v.  Tayler,  3  D.  &  L.  1. 

3.  Evidence  for  defendant  in  trespass  for  wrongful  levy — Judg^ 
ment — Matter  arising  after  action  brought. — In  an  action  for  tres- 
pass in  taking  plaintiff's  ^ods,  the  defendant  having  pleaded  only 
the  general  issue,  cannot  m  mitigation  of  damages  give  m  evidence  a 

Xyment  by  him  after  action  brought  of  money  produced  by  the 
of  the  ffoods.  In  trespass  for  taking  plaintiff's  goods,  not  guilty 
being  pleaded,  and  the  plaintiff  having  jpi*o^^  that  defendant,  an 
attorney,  delivered  a  fi.  fa.  to  the  sheriff,  who  thereupon  took  the 
goods,  query,  whether  defendant  may  give  in  evidence  a  judgment 
on  which  the  fi.  fa.  issued.    Bundle  v.  Little^  6  Q.  B.  174. 

4.  Leave  and  License. — ^To  an  action  on  the  case  by  a  rovenioner 
for  an  inkiry  to  his  reversionai^  interest,  the  defendant  pleaded  that 
he  was  tne  occupier  of  the  adjoining  house  and  wall,  and  that  whilst 
he  was  repairing  his  dwelling-^ouse,  by  accident  and  against  his  will, 
and  without  any  default  on  his  nart,  it  fell  down,  and  in  falling  fell 
upon  the  adjoining  wall  and  close  of  the  plaintiff,  and  throw  the 
plaintiff's  wall  down ;  that  thereupon  the  defendant  within  a  reason- 
able time  rebuilt  the  wall  at  his  own  expense,  and  in  so  doing  com- 
mitted grievances  mentioned  in  the  declaration,  quse  est  eadem: 
Held,  bad  on  special  demurrer,  for  not  showing  that  the  defendant 
had  tiie  leave  and  license  of  the  tenant,  or  of  some  party  havins:  au- 
thority to  allow  him  to  come  on  the  land.  Taylor  v.  8tendaUj%  D. 
&  L.  161. 

6.  Lib.  ten, — Assault. — ^To  a  declaration  of  trespass  quare  clausom 
fregiti  containing  a  count  for  an  assault^  the  defenoants  pleaded,  inter 
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alia^  lib.  tenem.  in  J.  W.,  and  a  justification  on  that  ground  of  the 
trespass^  and  that,  because  the  defendant  "  was  unlawfully  in  posses- 
sion/' the  defendants,  as  servants  of  J.  W.  and  by  his  command, 
ejected  her ;  and  in  so  doing,  because  she  resisted,  committed  the 
assault.  The  plaintiff  replied  that  she  was  lawfully  possessed,  and 
was  lawfully  entitled  to  her  possession  as  against  the  defendant* ; 
with  a  special  traverse  that  the  plaintiff  was  unlawfully  in  possession 
or  occupation :  Held,  on  special  demurrer  to  the  replication,  that  the 
plea  was  substantially  one  of  liberum  tenementum,  and  therefore 
Dad,  as  attempting  to  justify  an  assault.  Roberts  v.  Taylor^  3  D. 
&  L.  1. 

6.  IAb»  ten, — Meaning  of  "  vi  et  armu.** — ^The  declaration  stated 
that  the  defendants,  with  force  and  arms,  broke  and  entered  a  certain 
messuage,  cottage, and  dwelling-house  situate  in  Nova  Scotia  Oardens, 
in  the  parish  of  St.  Martin,  Bethnal  Green,  and  then  expelled  the 
plaintiff  from  the  possession  and  occupation  of  the  same.  Flea,  that 
the  messuage,  cottage,  &c.  were  the  soil  and  freehold  of  the  defend- 
ants, wheiefore  they  committed  the  said  trespasses  in  the  said  mes- 
suage, &;c.,  as  they  lawfully  might  for  the  cause  aforesaid :  Held, 
first,  that  the  plea  of  lib.  ten.  was  a  good  plea  to  this  declaration; 
secondly,  that  it  was  not  to  be  inferred  from  the  declaration  that 
there  was  any  breach  of  the  peace  or  forcible  entry,  the  averment  of 
vi  et  armis  being  a  mere  formal  alleeation  that  the  defendants  entered 
with  some  force  sufficient  to  enable  them  to  get  into  possession. 
Harvey  v.  Brydgesy  14  M.  &  W.  437;  3  D.  &  L.  56. 

TRIAL.    See  Notice  of  Trial. 

TROVER. — WJiat  'put  in  issue  by  not  guilty. — Qusere,  whether 
the  plea  of  not  guilty  m  trover  does  not  put  in  issue  the  wrongful 
nature  of  the  conversion.    Kynaston  v.  Crou^hj  14  M.  &  W.  2to. 

UNDERTAKING.    See  Attorney,  4. 

USE  AND  OCCUPATION.  See  Landlord  and  Tenant,  4. 

USES,  STATUTE  OF.    See  Statute  of  Uses. 

VARIANCE.    See  Admission  of  Documents.    Guarantee. 

VENDOR  AND  PURCHASER.— 1.  Acceptance-Statute  of 
frauds. — The  defendant,  a  builder  at  Wallingford,  gave  the  plaintiff, 
a  timber  merchant  in  London,  a  verbal  order  for  timber,  directing  it 
to  be  sent  to  the  Paddington  station  of  the  Great  Western  Railway, 
to  be  forwarded  to  him  at  Wallingford,  as  had  been  the  practice 
between  the  parties  on  previous  deafings  between  them.  The  timber 
was  accordingly  sent,  and  arrived  at  the  Wallingford  station  on  the 
19th  of  April,  and  tiie  defendant  was  informed  by  the  railway  clerk 
of  its  arrival,  upon  which  he  said  he  would  not  lake  it.  An  mvoice 
was  sent  a  few  days  after,  which  the  defendant  received  and  kept, 
without  making  any  communication  to  the  plaintiff  himself  until  the 
28th  of  May,  when  he  informed  the  plaintiff  that  he  declined  taking 
the  timber  :  Held,  that  although  tiiere  might  be  a  scintilla  of  evi- 
dence for  the  jury  of  an  acceptance  of  the  timber  within  the  statute 
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of  frauds,  yet  that  tbere  wag  not  sufficient  to  w&rr&Ut  4)^  in  ^    . 
that  there  was  such  an  acceptance,  and  the  cgnrt  set  aside  a  Y§r4il 
found  for  the  plaintiff  as  not  warranted  by  the  evid$nc§i   N(urman  r 

3.  Jjelmry  ord^r.^Plaintiff  bought  of  defendwt  ?nd  paid  for  ftopi, 
which  lay  at  the  warehouse  pf  E-i  baying  been  placed  th^ro  by  ft 
party  who  bad  paid  tbem  to  d^fepd^nt;  auer  the  sale  plaintiff  ws§ 
informed  that  the  hops  wpre  at  E»'s,  had  tbem  weighed  tber^  aP4teck 
away  part.  9ome  days  aAer,  h^  applied  for  the  r§§idne|  b\it  th^y  to4 
been  taken  away  in  th^  mean  time  by  a  creditpr  of  tn^  %r^  feU^) 
defendant  had  not  given  plaintiff  a  delivery  order,  nor  had  lie  dW 
naaded  on*  i  Sduf  that  ^.  bad  the  residue  of  ^e  hop§  in  ^s  nps- 
session  as  agent  to  plaintiffi  and  that  defendant  wga  not  Uabl^  tA 
plaintiff  for  the  nondelivery  pf  thenit  Therefor^,  Plaintiff  feavjqg 
brouffht  assumpsit  for  the  pondeliyer;^!  and  defendeht  pa?i^^  pleaden 
that  he  did  dehver,  Held  a  paisdirectioni  to  leave  it  to  the  jury  wb§- 
ther  de£»idant  ought  tp  have  given  plaintiff  a  deliyenr  order.     W^ 

VENUB.    See  Local  Act. 

VEBT  AND  VENISON.    See  Information. 

VESTING,    See  Will. 

VIDELICET.    See  Plbadwo,  2. 

WARRANT  OF  ATTORNBY,-J.  MnUuUm  ef  emimtB-- 
Affidavits. — A  warrant  of  attorney,  dated  the  4th  of'^April,  184^ 
was  ffiven  by  the  defendant  to  the  plaintiff,  the  de&asanc  |o  wWeh 
stated  it  to  be  for  securing  1300/.  and  interest  on  the  loth  of  Aj^rily 
and  aiithori;ced  the  issuing  of  execution  for  the  whole  of  the  pr$ncip|} 
and  interest  then  due,  with  costs,  jcp.,  in  default  of  {)ayment.  At 
that  time  the  defendant  owed  514Z.  to  the  plaintiff^  who  was  also 
liable  as  a  surety  for  237/.  When  execution  issued,  the  amoant  of 
debt  and  liabilities  was  1110/.,  including  bilU  aocept<Bd  by  th#  plain- 
tiff for  the  accomnjodation  of  the  de^ndapt,  aAev  the  giFifig  the 
warrant  of  attorney,  some  pf  which  were  not  due.  The  aniQunt 
levied  was  1085/. :  Held,  that  affidavits  were  admissible  to  show  the 
intention  of  the  parties  to  have  been  that  the  warraiit  of  ^l;^rpeJ 
should  be  a  security  for  future  liabilitie9,  as  well  as  for  existing  d^tSf 
not  exceeding  1300/.,  and  also  to  show  that  the  am^PimodatioA 
acceptances  had  been  given  with  that  understftnding*  ftgkiiwff^  7* 
Robinson,  3  D.  &  L.  134. 

2.  Filing  executionr^Q  G,  4»  e,  30,  <•  l^^The  wamf^t  ^  attim^f 
was  filed  under  3  Geo.  4,  c.  30,  s,  1,  op  the  84th  f^  April,  ViH,  in» 
an  affidavit  stating  that  deponent  '^  was  proseot  PR  thp  4th  day  of 
April,  1644,  and  did  see  the  within  namea  W..  H.  %,  sigp,  an^aad 
as  nis  act  and  deed  deliver,  the  within  warrant  of  p^torioey  :"  ad4f 
that  the  affidavit  suffieieatly  showed  that  the  wanwi  of  at^tpippf 
was  executed  within  tw^ty-onp  days  of  it9  beipg  fii|4.    0.  O.  ib. 

8.  Betting  aside,  ojs  hawng  been  gimn  to  com]^tmd  felony.— Ves^ 
ing  proce^ngs  befefo  a  magistrale  upon  a  cbaige  ^mlm^Unrnt^ » 
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warrant  of  attorney  was  given  to  the  prosecutor  to  recover  sums  of 
mone^  in  respect  of  which  part  of  the  charge  arose,  ancTat  an  adjourned 
examination  immediately  following,  the  charge  was  withdrawn.  It 
was  sworjD  upon  op^  side  tb%t  ike  s^ourity  w»s  giv^n  io  parsu^^nc^  of 
an  agreement  to  abandon  the  prosecution,  whilst  on  tlie  other  it  was 
alleged  to  have  been  given  on  account  of  debts  admitted  to  be  due 
from  the  accused  to  the  prosecutor  upon  partnership  accounts,  and 
that  the  me^strate,  during  the  proceedings  before  him,  had  expressed 
great  doubt  whether  a  partnership  did  not  in  fact  exist  between  them. 
Under  these  eifqumstances,  a  rule,  which  had  been  obtained  to  set 
aside  the  warrant  of  aitemey  as  having  been  given  upon  an  illegal 
consideration,  was  made  absolute.     Critchley,  ex  parte,  1,  B.  C.  7. 

And  see  Bavkbupt  avd  Ivsotvicirv,  11. 

WILL. — Devise. — Vesting  of  estate—  Descent  to  persons  of  partis 
cular  name, — A  testator  devised  real  estates  to  his  son  and  heir-at- 
IsvT,  Reginald  JI.,  for  lifa,  r^m^inder  to  bis  first  and  other  soni  in 
t^il,  remaindisr  to  his  daughters  in  fee ;  and  for  default  of  such  issue  to 
\m  Pi^pbew  Riejg;inald  I{.  for  life,  remainder  to  Riohard  H.,  son  of  bis 
said  pepbi^i  ^r  li&^  remainder  to  his  first  and  other  soqs  in  tfnil  \ 
sQd  \n  dief^mt  of  BicbaM's  being  i^iva  at  bis  father's  death,  or  in  can 
of  bis  Wing  »live  sjul  taking  an  estata  under  the  will  and  dying 
without  issue  male,  then  to  the  use  of  the  male  heir  who  should  bs  in 
possession  of  the  ancient  estate  at  M.  belonging  to  the  H*  family  for 
life,  and  to  his  first  and  other  sons  in  tail ;  and  for  default  of  a  male 
heir  being  in  possession  of  the  anoisnt  estate  at  M.,  or  in  default  of 
iffsoe  malo  of  such  maU  heir,  then  to  the  use  of  the  testator's  own 
right  heirs,  being  of  the  name  of  Heber,  in  fee.  Reginald  H.,  tha 
son^  eqjpyed  the  estate  fpr  life  pnd  died  without  issue ;  then  Reginald, 
the  nepbewy  and  Riobard  successively  enjoyed  it  for  life^  and  tbe 
latter  died  without  issue,  and  at  his  death  there  was  xio  heir  of  the 
testator  eipisting  of  the  name  of  Heber :  Held,  that  the  ultimate  limip 
t^tian  in  fee  vested  on  the  death  of  the  testator  in  his  son  and  heir^at*- 
lair,  Reginald  H.    WrighUon  v.  Mdoaulay,  14  M.  &  W.  214. 

WITNESB.^See  Aubitration  and  Award^  1.  BAKKRUrr 
AVD  ItrsoLVSNT,  4, 5.    Commission. 
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CRIMINAL  AND  MAGISTRATES'  CASES. 


COWTAINBO  IN 


1  Bail  Ct,  part  1. 

3  D.  &  L.  put  1. 

*  1  Den.  C.  C.  part  1. 

Crown  CaiOB  by  8.  C.  Deniaon*  Eaq.  in  continuation  of  Moody*a  C»  C. 


5  Q.  B.  part  5. 

6  Q.  B.  part  1. 
14M.&  W.partd. 


ABUSING  CHILDREN.— Cama/  knowledge  of  a  girl  above 
ten  and  hdoro  twelve  yean  of  cm — Rape, — ^The  prisoner  was  indicted 
under  stat  9  Geo.  4^  c.  31^  8.17,  for  camalW  knowing  and  abusing 
a  girl  above  ten  and  below  twelve  years  of  age  (a  misdemeanor). 
Tbere  was  evidence  that  the  act  was  done  by  force,  and  against  her 
will.  The  jurv  found  the  prisoner  guiltv :  Held,  convictioa  right 
Reg.  V.  Neahjl  Den.  36. 

ACCOUNT.    See  Poor,  1. 

ADMIRALTY.    See  Indictment,  1. 

APPEAL.— 1.  Bastardy— Stat.  7  ^6  Vict.  c.lOl,  s$:9and4 
— Time  for  appealing  aaairut  order  of  justices  under,  when  it  bi^ns 
to  run. — The  stat.  7  «  8  Vict.  c.  101  (as  to  proceedmgs  in  bastajdy} 
enacts  by  sect.  3  that,  '*  if  the  evidence  of  the  mother  be  corrobo- 


proceed  to  make  an  order  on  the  putative  father  for  the  payment,"  &c. 
*'  of  a  sum  weekly,  and  of  such  costs  as  may  have  been  incurred  in 
obtaining  such  order :"  sect.  4  giives  the  putative  father  an  appeal  to 
the  eeneral  quarter  sessions,  '*  if  within  twenty-four  hours  aner  the 
adjudication  and  making'*  of  any  order  as  aforesaid  he  give  notioe  (tf 
appeal,  &c. :  Held,  that  the  twenty-four  hours  begin  to  run  from  the 
time  when  the  order  is  signed;  and  that  the  <}uarter  sessions  are 
bound  to  hear  evidence  showing  when  it  was  signed,  although  the 
order,  upon  the  face  of  it,  purport  to  have  been  made  upon  a  parti- 
cular day.     Reg.  v.  The  Justices  of  Flintshire,  1  B.  C.  47- 

2.  Notice  of  appeal  under  load  act— Time — Fraction  of  a  day.-- 
A  local  act  required  seven  days'  notice  ^'  at  least"  to  be  given  by  an 
appellant  of  his  intention  to  bring  an  appeal.  Notice  was  served  on 
the  dlst  of  December.  The  sessions  commenced  on  the  7th  of 
January,  on  which  day  appeals  were  entered,  but  not  heard  till  a 
subsequent  day :  Held,  first,  that  the  notice  was  insufficient,  as  both 
the  day  of  gi  vmg  the  notice  and  the  day  of  holding  the  sesmns  miit 
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be  excluded ;  and  that  the  day  of  brbging  an  appeal  is  the  day  on 
which  it  is  entered^  not  that  on  which  it  is  heard ;  secondly^  that  the 
fraction  of  a  day  cannot  be  taken  into  consideration  in  such  a  case. 
Rea.  V.  Justices  of  Middlesex,  3  D.  &  L.  109. 

3.  Notice  of  appeal  by  majority  of  churchwardens,  ^c. — Appeal, 
fchat  constitutes  a  hearing—  Order  of  removal. — A  notice  of  appeal 
against  an  order  of  removal  "  by  a  majority  of  the  churchwardens 
and  overseers,"  acting  for  and  on  behalf  of  •*  the  whole  body,"  is  yalid. 
The  consideration  of  a  notice  of  appeal  is  merely  preliminary  to  a 
hearing  of  the  appeal,  therefore  if  upon  objection  taken  to  the  noticCj 
the  sessions  deciae  that  it  is  bad  and  dismiss  the  appeal,  the  court 
willy  if  the  decision  be  erroneous,  award  a  mandamus  to  enter  con- 
tmuances  and  hear.    Beg.  v.  Justices  of  Surrey,  1  B,  C.  12. 

4.  Notice  of  appeal— Signature,  ^c. — Majority  of  churchwar' 
dens-^  Order  of  reTnoval.— A  notice  of  appeal  against  an  order  of 
removal  beeinning,  "  We  the  undersignea,  being  a  majority  of  the 
churchwaroens  and  overseers  of  the  parish  of,  &c.,"  and  signed  by  one 
churchwarden  and  four  overseers  (there  being  six  altogether  in  the 
parish]),  is  sufficient,  without  stating  that  theywere  the  majority  at 
a  meeting  duly  convened.   Reg.  v.  Justices  of  West  Riding  of  Torkr 

5.  Notice  of  tryifia  appeal — Practice  of  quarter  sessions — Man' 
damus. — Where  by  the  practice  of  sessions  twenty-eight  days'  notice 
of  trial  was  required  to  oe  given  in  the  case  of  respited  appeals,  and 
where  that  notice  had  not  been  given,  and  the  sessions  therefore  re- 
fused to  hear  the  appeal,  and  confirmed  the  order  of  removal:  Held, 
that  the  practice  was  not  so  unreasonable  as  to  induce  this  court  to 
grant  a  mandamus,  commanding  the  sessions  to  enter  continuances 
and  hear  the  appeal.  The  quarter  sessions  are  the  judges  of  their 
own  rules  of  pmctice ;  and  the  court  will  not  interfere  with  their  de- 
termination respecting  them,  unless  the  rules  on  which  they  have 
acted  are  so  unreasonable  as  to  be  illegal.  Reg.  v.  Justices  of  Mont- 
gomervshire,  3  D.  &  L.  119. 

And  see  Lunatic. 

ASSESSMENT.    See  Poor  Rate. 

ATTEMPT  TO  POISON.— What  not  an  attempt  to  administer 
poison. — An  attempt  by  A.  to  administer  poison  to  a.,  through  the 
agency  of  C,  under  such  circumstances  that  C.  would  have  been 
the  sole  principal  felon  had  the  poison  been  administered,  and  A>«ian 
accessory  before  the  fact,  is  not  such  an  attemirt  as  renders  A*. liaUe 
to  be  indicted  under  the  stat  7  Will.  4  &  1  Vict.  c.  85,  s.  8.  Reg.  v. 
Williams,  1  Ben.  39. 

AUDITOR.    See  Poor,  2. 

BASTARDY.— 1.  Order-^Jurisdictum  of  iustices.—An  order 
in  bastardv  under  the  7  &;  8  Vict.  c.  101,  s.  5,  stated  that  appli- 
cation had  been  made  and  summons  granted  by  a  justice  of  the 
peace ''  usually  acting  in"  the  division  in  which  the  mother  resided : 
add,  that  under  tbe  8  Vict.  c.  10^  the  word  ^'  in"  was  to  b^  taken  as 
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synonymous  with  the  word  ^'  for/'  oontained  in  the  foniM  giirao  16 
the  schedule  to  that  act;  and  that  oonsequefitly  the  order  «howed 
jtirisdictloti  on  the  part  of  the  magistrate  granting  the  itmnnoM. 
Beg.  V.  Milner,  3  D.  ft  L.  128. 

2.  Order  of  JtMtices'^  Quarter  $e$sionB^Applkatian  hy  mother 
after  refusal  ofapplicatian  by  guardians.-^y/here  the  eemona  had 
refused,  on  the  application  of  the  guardians,  to  tnAo  an  order  of  aft- 
liation  Under  the  2  ft  8  Vict.  c.  85 :  Held,  that  thej  were  nererthe* 
less  bound  to  entertain  the  complaint  of  the  mother^  under  the  7  ft  8 
Vict.  e.  101,  if  made  within  the  time  limited  by  that  act  Ihg.  r. 
Walker^  3  D.  ft  L.  131. 

And  see  Appeai,  1. 

BILL  OF  EXCHANGE.    See  PoRaBBt. 
BOILING  WATER.    See  DfiarRUcriVB  MatTsr. 

CERTIORARI.— 1.  Costs— Order  of  town  council- Proseeu' 
tors. — When  the  order  of  a  town  councif,  being  brought  up  by  cer- 
tiorari, is  quashed  on  motion,  with  costs,  the  court  shoiud  decide  who 
is  to  be  charffed  with  costs  as  the  prosecutor  of  the  order,  and  the 
party  should  be  named  in  the  rule.  Thereforci  where  orders  for 
payment  of  money  out  of  borough  funds  were  so  brought  up  (under 
Stat.  7  Will.  4  ft  1  Vict.  c.  78,  s.  44)  and  auashed^  wiUi  costs  to  be 
paid  by  the  prosecutors,  the  rule  not  further  stating  by  whom  the 
costs  were  to  be  paid,  and  no  cause  baring  been  shown,  the  court 
refused  to  grant  an  attachment  against  individuals  A.,  B.  and  C,  for 
nonpayment,  though  the  rule  for  an  attachment  was  drawn  up  on 
reaaing  affidaTits  of  A.,  B.  and  C.  used  in  oppos!n{^  the  motion  for  a 
certiorari,  and  which  showed,  as  the  parties  applymg  for  an  attach- 
ment contended,  that  A.,  B.  and  C.  were  the  persons  who  prosecuted 
the  orders,  since  quashea  by  supporting  them  in  this  court  Meg.  r, 
Dunn,  5  Q.  B.  959. 

2.  Indictment  for  felony f  rchen  not  removahU  5y.— In  order  to 
induce  the  court  to  grant  a  rule  nisi  for  a  certiorari  to  remove  an  in- 
dictment for  felony  from  a  particular  county  upon  the  application  of 
the  defendant,  it  is  not  sufficient  to  swear  that  the  political  opinions 
entertained  by  that  county  in  general  ire  strongly  opposed  to  those 
known  to  be  professed  by  the  defendant,  and  that  hit  political  em- 
ployment and  position  hare  rendered  him  an  object  of  peculiar  die* 
like  in  the  county,  and  subject  him  to  abuse  aoa  threats  of  Tioleoee. 
Bx  parte  Lines,  I  B.  C.  81. 

'  8.  To  bring  up  order  of  remotal  before  appeal  io  th§  eeseiom,^- 
A  certiorari  to  bring  up  an  order  of  removal  which  appears  to  ba  de- 
fective on  the  face  of  it,  will  (in  the  exercise  of  the  oisoretion  of  the 
court)  be  granted,  although  the  applicants  might  have  appealed  to 
the  sessions  hnt  hate  not  lone  S0|  for  if  the  order  bo  really  bad,  ft  is 
most  cottf  enient  for  all  parties  that  it  should  be  remofed  in  the  fini 
instance.    Bsg,  t.  Blaythitaite,  1  B.  C.  88. 

4.  Local  act^Clauee  taking  anay  eertiorarU^A  loeal  act,  dM  • 
k  7  Viet.  e.  70,  etnpowered  oenaia  oottmiseiofiers  to  ttftke  an  i 
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niMt  fifth  thd  purposei^  mentioiied  lli  the  act.  The  tti  edAtAined 
fleverid  dftuses  relating  to  proceedings  before  xnagistrateft  to  enfof(^ . 
the  payment  of  the  assesdment,  and  bj  a  subdequent  clauflCi  the 
Ifidthy  proridedy  ''  that  no  proceeding  in  pursuance  of  this  act,  &<!• 
shall  be  quashed  or  racatea  for  want  of  form,  nor  shall  the  same  be 
i^ffloted  by  certiorari  or  otherwise  into  any  of  the  superior  courts.'* 
The  power  io  appeal  to  the  quarter  sessions  was  given  by  the  lOlst 
section:  Held,  that  the  clause  taking  away  the  certiorari  had  a 
general  application  to  all  proceedings  under  the  act,  and  therefofe 
ftppHed  to  the  case  of  an  appeal  under  the  161st  section.  Reoo  V. 
Justices  ofLindsei/,  3  D.  &  L.  101. 

COMMITMENT. — 1.  Conviction — J^videtice. — A  summary  con- 
viction is  bad  which  does  not  show  that  the  evidence  was  given  in 
the  presence  of  the  party  charged.  The  same  rule  applies  to  war- 
rants of  commitment,  which  operate  in  themselves  as  convictions,  as 
Sk  committal  under  the  Artificers'  Act,  4  Geo.  4,  c.  34,  s.  3,  of  a  worh- 
uian  absenting  himself  from  his  service.  A  committal  of  T.,  under 
the  above  clause,  set  forth  that  '^  information  and  complaint  hath 
^en  made  before  me "  (the  justice)  "  bv  F.,"  "  upon  the  oath  of 
r./'  "  for  that,'^  &c.  (stating  the  charge; ;  ^^  and  whereas  the  sai4 
T.,  in  pursuance  of  my  warrant  for  that  purpose,  hath  this  day  ap« 
p^red  before  me  to  answer  the  said  complaint,  but  hath  not  proved 
that  he  is  not  guilty  of  the  said  complaint  and  charge ;  and  wbereasj 
in  pursuance  of  the  statute  in  that  caee,"  &c..  I  have  duly  examinea 
the  proofs  and  allegations  upon  oath  of  both  tne  said  parties  touching 
the  matter  of  the  said  complaint,  and  upon  due  consideration  had 
thereof  have  adjudged  and  determined  the  said  complaint  to  be  trae^ 
and  that,  &c.  (affirming  the  charge)  :  '^  I  do  therefore  convict  him^ 
the  said  T.,  of  the  said  offence,  in  pursuance  of  the  statutes  in  that 
ease,"  &€. :  '^  these  are,  therefore,  to  command  you  ^*  (the  constable)^ 
i^4  ^  The  above  warrant  being  alone  returned  to  a  habeas  corpus  ad 
subpoiendum :  Held,  1.  That  it  did  not  show  that  the  evidence  was 
given  in  the  presence  of  T.  2.  That  the  court  could  not  assume  that 
there  was  a  distinct  conviction  free  from  the  objection.  Prisoner 
discharged.    Reg.  v.  Tordoft,  6  Q.  B.  933. 

2,  Conviction — Return  qfa  second  amended  conviction, — ^The  re- 
turn to  a  habeas  corpus  stated  that  the  prisoner  was  committed  fof 
three  months  by  warrant  of  a  justice  (set  forth  in  the  i*etum),  reciting 
a  conviction  by  the  justice  on  which  the  warrant  purported  to  pro* 
oeei  (oj  an  oitence  under  stat.  4  Oeo.  4,  c.  34,  b*  3.  The  recited 
conviotion  was  on  the  faoe  of  it  bad.  The  return  then  stated  that  a 
week  after  such  commitment,  the  prisoner  being  still  in  oustodyy  the 
same  justice  delivered  to  the  gaoler  another  warrant  of  commitment, 
reciting  and  grounded  upon  a  conviction  of  the  same  date  as  the  first, 
by  the  safiie  justice,  letettm^  forth  the  same  offence  and  imposing  the 
Mine  ptfftijfhfflent.  In  this  conviction  no  material  defect  appeared : 
Held^  that  th6  prisoner  was  not  entitled  io  be  discharged,  the  Mum 
shewing  a  «Dod  trarrAnt  under  which  he  was  in  custody.    Beg.  t. 
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CONSPIRACY.— 1.  Arrest  of  jmhjmmt—Particularitv  in  w- 
dietment — Declaration  by  party  not  on  trial — A  count  for  con- 
spiracy charged  that  T.  and  B.  conspired  to  cause  certatn  good^ 
which  had  been  and  were  imported  and  brought  into  the  port  of 
Londod  from  parts  beyond  tlie  seas,  and  in  respect  whereof  certam 
duties  of  customs  were  then  and  there  due  and  payable  to  the  Queen, 
to  be  carried  away  from  the  port  and  delivered  to  the  owners  without 
payment  of  a  great  part  of  the  duties,  with  intent  thereby  to  defraud 
the  queen,  not  further  describing  the  goods  or  the  means  of  effect- 
iag  the  objects  of  the  conspiracy :  Held,  sufficient  on  motion  in  aiTest 
onudgment.     Rea.  v.  Blake,  6  Q.  B.  126. 

2.  Evidence — declaration  by  party  not  on  trial. — ^T.  did  not  ap- 
pear ;  B.  pleaded  not  guilty.  On  his  trial  it  was  proved  that  T.  was 
agent  for  the  importer  of  the  goods,  B.  a  landing  waiter  at  ^the  cus- 
tom-house; that  it  was  T.'s  auty  (under  stat.  3  &  4  Will. '4,  c.  52, 
8.  24,)  to  make  an  entry  describing  the  quantity,  &c.,  of  the  goods ; 
that  a  copy  of  such  entry  was  delivered,  to  B.,  who  was  to  compare 
this  copy  with  the  goods,  and  if  they  corresponded,  to  write  **  cor- 
rect "  on  T.'s  entry,  whereupon  T.  would  receive  the  goods  on  pay- 
ment of  the  duty  according  to  his  entiy.  It  was-  further  proved  that 
T.'s  entry  was  marked  "  correct  *'  by  B.,  and  correspondea  with  B.'s 
coj)y,  that  payment  was  made  according  to  the  quantity  there  de- 
scribed, and  that  the  goods  were  delivered  to  T.  Evidence  was  then 
oflfered  of  an  entry  by  T.  in  his  day-book  of  the  charge  made  bv  him 
on  the  importer,  showing  that  T.  charged  as  for  duty  paid  on  a  larger 
quantity  than  appeared  by  the  entry  and  copy  before  mention^: 
Held,  admissible  evidence  against  B.  It  was  proved  that  B.  re- 
ceived the  proceeds  of  a  cheque  drawn  by  T.  after  the  goods  were 
passed.  The  counterfoil  of  this  cheaue  was  offered  in  evidence  on 
which  an  account  was  written  by  T.  showing,  as  was  suggested,  that 
the  cheque  was  drawn  for  half  the  aggregate  proceed  of  several 
transactions,  one  of  which  corresponded  in  amount  with  the  diffe- 
rence between  the  duty  paid  and  the  duty  really  due  on  the  above 
goods :  Held,  not  evidence  against  B.     8.  C,  ib. 

3.  Personation  of  voters  at  municipal  elections — What  not  a  case 
for  the  consideration  of  the  Judges. — ^Indictment  for  a  conspiracy  to 
cause  certain  persons  to  be  elected  councillors  of  the  borough  of 
Bolton  in  Lancashire  by  fraud,  viz.,  by  procuring  certain  other  per- 
sons, who  were  not  burgesses  of  the  said  borough,  and  whose  names 
were  not  in  the  burgess  lists,  to  personate  voters  for  the  said  borough, 
and  to  vote  for  the  election  of  the  persons  first  above  mentioned : 
Held,  not  to  be  a  subject  of  consideration  for  the  judges.  H^g.  v. 
Haslam,  1  Den.  73. 

CONVICTION.    See  Commitment,  1.  2. 

COROliER.-'Jurisdiction-'County  or  city-- Stat.  6^7  VUt. 
c.  12. — If  a  person  is  found  drowned  in  a  river  within  the  concurrent 
jurisdiction  (exclusive  of  all  others)  of  the  coroner  for  a  city  and  the 
Admiralty^  and  the  body  is  taken  to  a  place  on  shore  beyond  the  city 
limitS;  the  coroner  and  jury  of  the  city  cannot  view  the  body  at  suca 


Criminal  and  Magistrates*  163 

place  for  the  purpoee  of  an  inquest,  and  an  inquisition  taken  on  such 
view  will  he  quashed.  So  held  on  an  inquisition  taken  after  stat 
6  &  7  Vict.  c.  12.    R.  V.  Hinde^  6  Q.  B.  944. 

C08TS.    See  Certiorari,  1. 

CRIMINAL  INFORMATION.— TTordsr  imputing  malversa- 
tion to  a  magistrate. — The  court  will  not  grant  a  criminal  informa- 
tion for  unwritten  words  imputing  to  a  justice  malversation  in  his 
office,  if  the  words  neither  were  spoken  at  the  time  when  the  justice 
was  acting,  nor  tended  to  a  breach  of  the  peace.  Ex  parte  the  Duke 
of  Marlborough^  5  Q.  B.  956. 

DESERTER.    See  Habeas  Corpus. 

DESTROYING  REGISTER.    See  Indictment,  2. 

DESTRUCTIVE  MATTER.— J5(w/tn^  water— Stat.  1  Vict, 
c.  85,  s.  5. — "  Boiling  water  "  is  destructive  matter  within  the  stat. 
1  Vict.  c.  86,  s.  5.     Beg.  v.  Crawford,  1  Den.  100. 

ERROR. — Craving  oyer. — The  court  dispensed  with  the  attend- 
ance of  the  plaintiff  in  error  to  crave  oyer  of  the  record  of  an  indict- 
ment for  bigamy,  for  the  purpose  of  assigning  errors,  where  it 
appeared  that  he  was  resident  m  Australia,  where  he  had  been  for 
tne  last  thirty  years ;  that  he  was  sixty-six  years  of  a^e,  and  subject 
to  paralytic  attacks ;  and  that  he  could  not  make  the  journey  to  this 
countrv  without  injury  to  his  health,  and  without  considerable  pecu*- 
niary  loss.    Murray/  v.  Reg.  3  D.  &  L.  100. 

2.  Service  of  rule. — Where  the  prosecutor  and  his  attorney  were 
both  dead  the  court  directed  service  of  the  rule  to  join  in  error  to 
be  made  by  sticking  it  up  in  the  crown  office  and  serving  a  copy  on 
the  solicitor  to  the  treasury.     S.  C  ib. 

EVIDENCE.  See  Commitment,  1.  Conspiracy,  2.  Extor- 
tion.   Witness. 

EXTORTION. — Accusing  of  an  infamous  cHme  with  a  view  to 
extort  inoney — JB»wfe«ctf.— -Prisoner  was  indicted  under  stat.  7  &  8 
Geo.  4,  c.  ^,  s.  8.  On  first  count  for  feloniously  accusing  A.  B.  of 
a  certain  infamous  crime ;  that  is  to  say,  of  having  made  to  the  pri- 
soner a  certain  solicitation,  wherebj  to  move  and  induce  the  prisoner 
to  commit  with  him,  A.  B.,  the  crime  of  sodomy,  with  a  view  to  ex- 
tort and  gain  monev  from  him.     Second  count  charging  the  same 


offence  somewhat  differently :  Held,  by  seven  of  the  judges  to  five, 
that  the  evidence  was  not  sufficient  to  prove  the  intent  laid.  Reg.  v. 
MiddUditch,  1  Den.  92. 

FALSE  IMPRISONMENT.— iV^9<tc€  of  action.^-A  notice  of 
action  to  justices  under  the  24  Geo.  2,  c.  44,  stated  the  cause  of  action 
thns : — "  For  that  you,  on  the  10th  of  May,  1844,  with  force  and 
arms,  caused  an  assault  to  be  made  upon  me,  and  then  caused  me  to 
be  beaten,  &c.,  and  to  be  forced  and  compelled  to  go  along  divers 
streets  and  roads.  &c.,  to  a  certain  prison,  to  wit,  at  Louth,  in  &c., 
and  to  be  unlawfully  imprisoned  and  kept  in  prison  there  for  forty 
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dtys  tfien  nt^i  fbllowliig/'  Ice.  At  the  triftl  thd  ptorf  wts  omillMl 
to  the  imprisoninent  in  tne  gaol  at  Louth  tinder  an  fanralid  fflrrifit 
of  the  defendants :  Held,  that  the  notice  snfflci^tly  stated  the  place 
of  the  injury^  so  as  to  enable  the  plaintiff  to  reoover  in  rGHI|NPet  of 
such  imprisonment.    Jacklin  t.  Fytch^^  14  M.  k  W.  381. 

FORGED  ORDER.    9ee  lAftdKirY. 

FORGERY.— What  a  forged  indorsement  on  a  bill  of  exohmge.^ 
A  biU  of  exchange  made  payable  to  A.  B.,  C.  D.,  or  order,  execatrixei. 
The  indictment  charged  that  the  prisoner  foreed  on  the  back  of  the 
said  bill  a  certain  forged  indorsement,  which  said  {or%eA.  indorse- 
ment was  as  follows :  (naming  one  of  the  etectitrixes) !  Held,  a  forged 
indorsement  within  the  0tat.  1  Geo.  4,  c«  60|  a.  3.  R^.  y.  WtnOtr- 
bottom,  1  Den.  41. 

HABEAS  COUTfVS.'-Cammitment^Deierter—Muthifiati-^ 
Secretarj/'at'War — Service  of  notice. — Upon  habeas  corpus  to  dis- 
charge a  prisoner  out  of  castMy  who  has  been  committea  by  tirlse 
of  an  order  of  magistratesy  under  the  8  Y ict.  €«  8,  »•  36,  (the  Hatmf 
Act,)  for  assisting  to  conceal  a  deaerter^  notice  of  tbe  raio  sbcfold  he 
serted  npoo  the  secretary-*at-trar.    Ex  parte  Oale,  8  D«  lb  L*  114 

HIGH  SEAS,    See  Inbiotmbnt,  1.    Slate  Traxve. 

ITfDICTUElfT.'^h  AdmiraityjuHedi^^ion-^IndictnieHtfaren 
offence  committed  on  the  high  $e(is-^What  it  need  not  df>er<^^Afl  iA* 
<Hctment  tinder  stat.  7  Yic.  c.  2,  for  the  more  specNly  trial  of  eSeabes 
committed  on  the  high  seas,  need  not  contain  an  tfterment  thit  tlie 
offence  was  committed  within  the  jurisdiction  of  the  adialndty.  Bif* 
V.  Jones,  1  Den.  101. 

2.  Destroying^  defacing  and  injuring  a  MegiUer  of  BapiitHM-^ 
Indictmentfor,  not  open  to  objection  of  uncertainty. -^^Ini^ctsOM 
under  11  Geo.  4  and  1  Will.  4y  c.  66,  s.  20,  for  destroyiiw^  dAeng 
and  injuring  a  register  of  baptisms,  marriages,  and  buriala.  Ob^ 
tions  1,  TbAt  there  was  neither  a  destroying,  defacing  oer  inianDgf 
within  the  statute,  because  the  register,  when  producea^  had  tne  torn 
piece  pasted  in,  and  was  as  legible  as  before )  %  that  the  inctiotmeBt 
was  bad  for  uncertainty  for  alleging  three  distinct  and  di^rcDt 
offences;  3,  for  not  containing  an  express  averment  of  a  sdeater: 
Indictment  held  ^ood  on  all  points.    Reg,  y.  Bot9en,  1  I>en.  33. 

3.  Two  counts  in  an  indictment  when  transposable*—A.  aadS.  ii^ 
dieted  for  the  murder  of  C.  by  shooting  him  with  a  gun.  tn  if^ 
count  A.  was  charged  as  principal  in  first  degree,  B.  as  present  aid- 
ing and  abetting  him;  in  second  count  B.  as  principal  ih  first  degr^i 
A.  as  aiding  and  abetting.  The  jury  convicted  both,  but  said  the} 
were  not  satisfied  as  to  which  fired  the  gum  Held,  1,  TliAf  the  jurj 
were  not  bound  to  find  the  prisoners  craUty  of  one  or  other  of  tkc 
counts  ofily.  (Maule  J.,  dissentiente^ ;  that  notwith^fidinff  ^^  ^^^ 
**  afterwards,  in  the  second  count,  both  the  counts  f etated  iabttan- 
tially  to  the  same  person  killed  and  to  one  kilUnf  ,  anc(  ifiight  tare 
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bMA  trftnipoMd  without  ftny  alteration  of  time  Or  medniag*    Meg. 
v.  Danmittg,  1  Den.  52« 

And  see  CoNapinACT^  1«    B&iioiu    Murdbr. 

INDORSEMENT.    See  FoRgbry. 

INQUISITION.    See  Coroner. 

INTENT.    See  Extortion. 

JURISDICTION.     See  Bastardy,  1.     Coroi^br.     Slavk 

TllAfiR. 

LARCENY. — Forged  order,  obtaining  goods  by,  not  a  larceny. 
— A.  Went  to  B.^s  shop  and  said  he  had  come  from  0.  for  some  hams^ 
&c.y  and  at  the  same  time  produced  a  note  in  the  following  terms  : 
"  Have  the  goodness  to  give  the  bearer  ten  ^ood  thick  sides  ot  bacon 
and  four  com  showy  hams  at  the  lowest  price.  I  shall  be  in  town 
on  Thursday  next,  and  will  call  and  pay  vou.  Tour's,  &c«  C/'  B. 
thereupon  deliyered  the  hams  to  A.  The  note  was  forged,  and  A. 
had  no  such  authority  from  C. :  Beld,  A.  was  not  guilty  of  larceny. 
Reg.  v.  Adams,  1  Den.  98. 

LOCAL  AQT.--8e6  Appbal,  2. 

LUN ATIC.*-Pfl«per  lunaticsStat  9  Oeo.  4,  e.  40,  $s.  89, 64.  — 
Appeal  against  order  of  maintenance  under,  whether  subject  to  restrict 
tiane,  ^c*  as  to  appeals  against  orders  of  removal  imposed  by  subseauent 
statutes, and especiallff  by  the  statute  A^b  Will  4,  c»  76,  ss.  79, 81. 
The  statute  9  Geo.  4,  o.  40.  s.  38,  empowers  two  justices  io  eause  H 
lomitic  pauper  to  be  conveyed  to  and  placed  in  the  county  luoatic  asY* 
lom,  Ice.  and  from  time  to  time  to  make  order  on  the  orerseer  of  tne 
parish  or  place  of  the  pauperis  last  legal  settlement  for  the  payment 
of  the  expenses  of  conYeyfng  the  pauper  to  the  asylum,  and  of  a 
weekly  sum  for  bis  maintenance  there,  &;c. ;  and  by  section  54  pro- 
vides that  the  churchwardens,  Ice.  of  the  parish  in  which  the  pauper 
ha^  been  adjudged  to  be  settled,  may  appeal  against  such  order  to 
the  general  quarter  sessions  of  the  peace  '^  for  the  county  where  such 
order  shall  be  made,  in  like  matkner,  and  under  like  restriction  and 
Initiations,  as  a^inst  an  order  of  remoral,  giving  reasonable  notice 
tbetMf  to  the  clerk  of  the  peace  of  such  county,  who  shall  be  re- 
spondent in  such  appeal ;  which  appeal  the  justices,''  at  the  said 
^nitrter  sessions,  ''  are  hereby  authorized,  &c.  to  hear  and  determine 
in  the  same  manner  as  appeals  against  orders  of  removal  are  now 
heard  and  determined."  Quaere,  whether  the  appeal  so  given  is  sub* 
ject  to  any  '^  restriction  and  regulations"  as  to  appeals  against  orders 
of  removal,  which  were  not  in  force  whtu  that  act  passed  but  Were 
created  by  subsequent  acts  ?  The  statute  4  &  5  Will  4,  c«  76^  s.  79, 
enacts  "that  no  poor  person  shall  be  removed,"  &c.,  "under  an^ 
order  of  removttl  from  any  parish  or  workhouse  by  reason  of  his 
bein^  chargeable,"  &c.,  "  until  twenty-one  days  after  a  AOtice  in 
writing  of  his  being  so  chargeable,"  &c.,  "  accompanied  by  a  copy," 
&c.,  "  of  the  order  of  removal,"  and  "  by  a  copy  of  the  examina- 
tion upon  wbiob  sfMb  order  was  flutde,  shall  hate  been  sent  hj  post 
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or  otherwise/'  by  the  one  perish  to  the  other;  and  provides  ^  that 
if  notice  of  appod  aeainst  such  order  shall  be  receiTed,''  by  the  re- 
moving  parisn,  '^  witnin  the  said  period  of  twenty-one  days,  it  shall 
not  be  lawful  to  remove  such  poor  person  until  after  the  time  for  pro- 
secuting such  appeal  shall  have  expired/'  Semble,  that  (even  as- 
suming that  restrictions  and  relations  as  to  appeak  against  orders 
of  removal,  enacted  subsequently  to  the  statute  9  Greo.  4,  c.  40, 
attached  upon  appeals  under  the  54th  section  of  that  act,)  the 
above  section  of  the  statute  4  &  5  WilL  4,  c.  76,  cannot  apply  to  eases 
in  which  a  pauper  has  been  placed  in  a  lunatic  asylum  under  the  act 
of  9  Geo.  4.  Meg.  v.  The  West  Riding  Justices  {in  re  Mary  Vin- 
cent),  1  B.  C.  56. 

MANDAMUS.    See  Appeal,  6. 

MUNICIPAL  ELECTION.    See  Conspiract,  3. 

MU'RDER.'-Indictfnent  —  Date  of  felony ^How  laid  n^en 
Stroke  at  one  time  and  place^  and  death  at  another — A  hiUing  ftitk  a 
stick  or  a  $tone  substantially  the  same  mode  of  killing.^Seooiod  count 
of  indictment  charged  J.  O'B.  that  he  on  the  27th  of  May  felo- 
niouslv  and  of  his  malice  aforethoueht  struck  deceased  with  a  stidc 
of  which  said  mortal  blow  deceased  died  on  the  29th  of  May ;  that 
T.  R.,  D.  D.,  &c.,  on  the  day  and  year  first  aforesaid,  at  the  panA 
aforesaid,  feloniously  and  of  their  malice  aforethought,  w^re  present 
a^ng  and  abetting  the  said  J.  O'B.  the  felony  last  aforesaid  to  do 
and  commit ;  and  the  jurors,  &c.  say  that  the  said  J.  O'B.,  T.  R., 
D.  D.,  &c.,  him,  the  deceased,  in  manner  and  form  last  aforesud, 
feloniously  and  of  their  malice  aforethought  did  kill  and  murdtf. 
Third  count,  charged  T.  R.  that  he,  on  the  27th  of  May,  a  oertaia 
stone  feloniously  and  of  his  malice  aforethought  cast  and  threw,  and 
with  the  said  stone  so  cast  and  thrown  struck  deceased,  of  which 
said  mortal  blow  deceased  died  on  the  29th  of  May;  that  J.  O'B., 
D.  D.,  &c.,  (same  as  above.)  Objection  :  1,  That  the  indictment  was 
inconsistent  in  charging  the  principals  in  the  second  degree  with 
committing  the  felon  v  at  the  time  of  the  stroke,  whereas  it  waa  no  felony 
till  the  time  of  the  death ;  2nd,  That  the  general  verdict  of  guilty 
left  it  uncertain  which  was  the  cause  of  death,  the  stick  or  the  atone, 
and  that,  therefore,  no  judgment  could  be  entered  on  either:  Held, 
1,  The  form  of  the  indictment  good ;  2,  the  alleged  generality  of  the 
verdict  immaterial,  the  mode  of  death  being  suDstantially  the  i 
Reg,  V.  (yBiian,  1  Den.  9. 

And  see  Slave  Trade. 

MUTINY  ACT.    See  Habeas  Corpus. 

NOTICE  OF  ACTION.    See  False  Imprisonment. 

NOTICE  OF  APPEAL.    See  Appeal,  2,  8, 4, 

NOTICE  OF  TRIAL.    See  Appeal,  5. 

OYER.    See  Error,  1. 

ORDER  OF  AFFILUTION.    See  BjlBTaboy,  I,  St. 
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ORDER  OF  REMOVAL.    See  Appeal,  8, 4 
PERSONATION  OP  VOTERS-    See  Conspiracy,  8. 
PIRACY.    See  Slave  Trade. 
POISONING.    See  Attempt  to  poisok. 

POOR. — 1.  Accoutit  of  monies  assessed  for  relief  of  poor — What 
it  includes. — ^The  officers  accounting  for  the  receipts  and  expenditure 
of  the  poor  rate  to  an  auditor  appointed  by  direction  of  the  poor  law 
commissioners  must  account  for  all  sums  collected  under  the  denomi* 
nation  of  poor  rate  and  expended  for  any  purposes,  as  watching, 
police,  &c.  to  which  by  local  or  general  acts  the  poor  rate  is  appli- 
cable, not  for  those  sums  only  which  are  raised  and  laid  out  strictly 
for  the  relief  and  management  of  the  poor.  Reg.  y.  8t.  Andrew's^ 
Holbomj  Governors,  &c.  6  Q.  B.  78. 

2.  Jurisdiction  of  auditor  appointed  hy  poor  lam  commissioners 
in  district  having  auditors  under  l^mal  act. — The  poor  law  commis- 
sioners caused  an  auditor  to  be  appointed  under  stat.  4  &  5  Will.  4, 
c  73,  8.  46,  to  audit  the  accounts  oi  a  union  and  the  seyeral  parishes 
therein,  to  examine  whether  the  expenditure  was  lawful,  to  strike  out 
payments  and  chaises  not  authorized  by  some  provision  of  the  law  or 
order  of  the  commissioners,  and  to  see  that  the  accounts  were  properly 
stated^  with  youchers.  A  district  within  the  union  had  already 
auditors  under  a  local  act,  6  Geo.  4,  which  provided  for  the  main- 
tenance of  the  poor  and  regulation  of  the  nightly  watch.  Their  duty 
under  the  act  was  to  audit  the  accounts  of  the  directors  of  the  poor, 
which  the  directors  were  required  to  produce  with  vouchers;  no 
power  of  disallowing  items  was  given  to  the  auditors,  but  it  was 
enacted,  that  if  they  disapproved  of  any  part  of  the  accounts  it  should 
be  lawful  for  them  to  appeal  to  the  quarter  sessions,  entering  into  re*- 
oognisances  to  pay  costs  if  awardca  against  them ;  and  the  sessions 
were  empowered  to  award  costs  to  the  appellant  or  the  pai-ty  appealed 
against :  Held,  that  the  directors,  thougn  they  had  accounted  to  their 
Own  auditors,  according  to  the  local  act,  were  not  thereby  exempted 
from  accounting  to  the  union  auditor  under  stat.  4  &  5  Will.  4,  c.  76. 
9.47.    S.C.ih. 

And  see  Appeal,  3, 4, 5.    Lunatic. 

POOR-RATE. — Ratina  of  railway  to  the  poor— Principle  of 
assessment— Dedtictions.—^he  Great  Western  Railway  Company 
were  occupiers  of  a  railway,  their  property,  and  constructed  by  tnem, 
and  of  branch  railways  which  they  rentea,  and  they  used  the  several 
lines  as  carriers  for  hire,  working  the  whole  as  one  concern.  In  the 
parish  of  T.  through  which  the  main  line  passed  they  were  rated  for 
the  railway  as  follows: — The  gross  receipts  on  the  several  railways 
were  added  together,  and  the  total  divided  by  the  number  of  miles  in 
all  the  railways.  The  expenses  on  all  allowable  as  deductions  from 
poor-rate  were  added  together,  and  divided  in  die  same  manner.  The 
expenses  on  the  number  of  miles  in  T.,  the  calculation  for  each  six^Ie 
mile  being  as  above,  were  then  subtracted  from  the  receipts  therein, 
and  ^e  assessment  was  made  on  the  residue  with  an  allowance  for 


interest  on  the  pl^t  or  g^OV^bte  §tog)P|  apd  |(^  tf Blot's  m^Ii,  in- 
cluding profits  of  trad£,  Qn  appe»^  §gain§t  ^  rju^  A(>'mr  d#4l^ 
tions  were  claimed  as  follows,  and  the  sessions  stated  a  case  for  the 
opinion  of  this  court  on  the  legality  &t  theini — 1.  For  statioBg  and 
other  buildings  appurtefi^t  t^  »nd  ii^edssajry  fof  the  profttftbM  epjej- 
mept  of  the  railway,  but  rated  or  rateable  ^paratelv  from  jt  qm  i& 
other  parishaf  than  x. ;  Held|.allpw4i3le.  %  A^H^v^WSfi  haying  b§e|| 
made  in  thp  rate  for  *'  maintenance  of  wwy"  9  fprtb§r  4§^Il9ti<»Q 
was  claime4  for  depreciation  and  w^ar  ju)4  lear  pf  raiU  wi  ^le^p^i 
being  the  solid  timber  and  ii'on  wprk  of  the  prinpjpal  Iio§.  Tbe  r^ 
n#wal  of  these  had  beeq  paid  for  out  of  ^be  co^lpany'^  cwit^  89t 
tbeir  revenue :  If  eld,  not  allocable.  3,  Interest  qpop  p^tl^y  )u  fpmr 
ing  the  cpny)^nv,  obtaining  theif  a^jt  of  iQCorpprauofi  §  &  p  Will*  % 
c.  CTii.,  raismg  the  capital,  and  other  original  §xp^nsj^§ ;  Si^]4i>  n^l  ^o 
lowable,  4.  Incoipe  tax  paid  by  the  corfip^ny  in  pursu^Qpe  gf  ptat^te 
ft  &  6  Vict.  p.  35,  aippunting  in  tjie  whole  to  10,000/, ;  tL^lit  allpv 
able  so  far  ^^  regards  the  {elj^  imposed  in  respect  pf  piere  pccup^tipii* 
6.  Additional  parochial  assessments  pot  actually  paid,  but  whiph  will 
be  payable  in  conscq[uence  of  tbe  recent  deci3ions  of  this  ppurt  p|^  tb^ 
rating  of  railways :  Held,  not  ^Ilpwabk?  6,  Tb^  br^n^b  Iiae§  w^T^ 
worked  at  a  loss,  which  the  company  inpurr^d  solely  op  PPQOunt 
of  the  increased  traffic  occ^ionecf  b^  tbose  Unepi  pn  tbp  priiipi^ 
railway  \  and  a  deduction  was  claimed  for  this  los9 :  fle\i^  not  fallow* 
able.  7.  In  estimating  the  tepant'^  prpfits  a  per  c^ept^p  WP9  ta^p 
on  the  original  value  of  the  moveable  stpck  9^  such  a  rn^  99  Q^ight 
reasonably  induce  a  lessee  obtainipg  th^t  aipouptpf  profil  to  p^jr  t|i$ 
residue  of  profits  as  rent.  The  appellants  contepoed  tb&t  tbl$  Mf 
centage  should  have  been  taken  op  tpe  gross  fpopipts ;  Hpid|  tbftt  wk 
was  a  question  for  the  sessions,  not  for  the  Queen's  Bepcbr  9-^  ^^ 
following  ipcrease  of  a^essmentwas  claip^ed  by  the  resppn4pptSt  jt^ 
moveable  stock  hM  op  making  the  ratp  be^  ^^tim^tpg  ^t  its  origipul 
value  which  exceeded  the  aetua}  vfilu^  at  the  tiipe  of  asae^ppentt  Tbe 
respondents  insisted  that  any  calculation  pf  the  value  ^f  the  pah 
pose  of  redupipg  the  rate  8poul4  be  takep  according  tq  the  lirtt^r 
state  of  the  property :  Held,  that  the  estimate  ought  to  h^  %q  tsjw^ 
Eeg.  V.  The  Qreat  Western  P^Uwqp  Cofnpa^ff^  Q  Q,  S- 179> 

PRAQTICE  op  QUARTER  SESSIONS,    gfe  Aw»A6,  & 

PRINCIPAL    AND    AC0E6SARY.      8de    Anaim  m 
FQ10ON. 

PROSECUTOR.    See  Cebtiojuri,  I. 

RAILWAY,    Sea  Ppoor^vBt 

RAPE.    See  Abusino  Chilpi^en. 

KATE.    Bee  Poob-b^tb. 

SECRETARY-AT-WAR.    See  Habhab  Cobpvs. 

*  Ap  eighth  ^uestiop  was  raised^  which  beci^me  iiQBHItfHlIt 
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SERVICE  OF  NOTICE.    See  Habeas  Corpus. 

SERVICE  OF  RULE.    See  Error,  2. 

SLAVE  TRADE.-— Illegal  seizure  of  a  Brazilian  vessel — Piracy 
— Murder — Jurisdiction  ojt  ffriti^h,  courts  of  larv.— On  the  26th 
February,  1845,  the  Felicidade,  a  Brazilian  schooner,  fitted  up 
as  a  slaver,  surrendered  to  the  armed  boats  of  her  majesty's  ship 
Wasp ;  she  had  no  slaves  on  board.  The  captain  and  all  her  crew 
except  Majavel  and  three  others  were  taken  out  of  her,  and  put  on 
board  the  Wasp.  On  the  27th  February  the  three  others  were  taken 
out  and  pat  oh  board  the  Wasp  also.  Cerqueira,  the  captain,  was 
sent  back  to  the  Felicidade,  which  ivas  then  manned  with  sixteen 
British  seamen,  and  placed  under  the  pommand  of  Lieutenant  Stupart. 
The  lieutenant  was  oirected  to  steer  in  pursuit  of  a  vessel  seen  from 
the  Wasp,  which  eventually  turned  oijt  to  be  the  Echo,  a  Brazilian  bri- 
gantine  naving  slaves  on  board,  and  commanded  by  oerva,  one  of  the 
prisoaeis.  After  a  obase  of  two  days  and  nights  the  Scbo  surren- 
dered, and  was  then  taken  possession  of  by  Mr.  Palmer,  a  midshipr 
man,  who  went  on  board  her,  and  8^i|t  gerv^  and  ejpypn  pf  fhe  c^ew 
of  the  Echo  to  the  Felicidade.  The  next  morning  Lieutenant  Stupart 
took  command  of  the  Echo,  and  placed  Mr.  Palmer  an4  nine  Bmish 
seamen  on  board  the  Felicidade  m  charge  of  her  and  of  the  prisoners 
(charged  in  the  indictm^nt).  The  prisoners  shortly  after  rose  on  Mr. 
Palmer  and  his  orew,  killed  them  all,  and  ran  away  with  the  vessel. 
She  was  recaptured  bv  a  British  vessel,  and  the  prisoners  brought  to 
dii9  oouptpy  to  take  their  trial  for  murder.  The  jury  found  tliem 
guilty.  On  a  case  reserved  for  the  opinion  of  the  judges  several 
points  were  taken  by  tbe  cpuDsel  for  the  prispners:  the  pgpyiafiipn  was 
neld  wrong.     Beg.  v.  Serva^  1  Den.  104. 

THREATENING  LETTER. -What  is  ^^ seuding.^lfi^ctment 
for  sending  a  threatening  letter  under  stat.  4  Geo.  4,  c.  54^  s.  3. 
First  count  charged  G.  with  sending  to  R.  and  threatening  to  bum 
B/s  houses.  It  was  proved  that  T^.  had  only  a  veversioi^ry  interest 
in  the  i^id  houses.  Qusnre,  whether  G.  could  be  convicted  on  thjit 
coHBl.  Second  nount  qhar^ed  Q.  witb  sending  to  R.  ^fid  threatening 
to  burn  the  said  houses,  laying  them  9B  the  property  of  B.  tb^  tenant 
It  was  proved  that  Q.  droppS  the  )ette|r  qji  ^  public  |Y)ad  near  R/s 
house  $  that  A.  found  it  and  gave  it  to  H.,  wno  opened  it,  re^d  it, 
and  gave  it  to  E.,  who  showed  it  to  both  B.  and  R. :  Held,  that  this 
was  a  sending  within  the  statute.    Jteg.  y.  ffrimwcule,  I  Pep.  30. 

TOWN  COUNCIL.    See  Cbrtior+ri,  1. 

UNCERTAINTY.    See  iNDicTMpifT,  2. 

WITNESS. — Adndmble  at  common  law  after  ponvifition  and 
Mors  judgment, — A.  and  B.  indicted  fi>r  stealing,  C.  for  receiving, 
B.  pleaded  guilty,  uid  was  tendered  as  a  wit^i^s  agaiiist  A.  and  C. 
He  was  oljeeted  to  by  the  counsel  for  the  prisoner  as  inadmissibLs : 
Held,  an  admissible  witness  at  common  law.  Beg  v.  Sinks,  1  Den. 
84. 
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EQUITY. 


eONTAININO  CASKS  IK 


2  CoUyer,  part  1.  I  12  Claik  k  Fm.  part  2. 

4  Hare,  part  3. 


ACTION  AT  LAW.    See  Costs,  2. 

ADMINISTRATION  SUIT.  See  Costs,  2.  Parties,  2. 
Payment  out  op  Court. 

ADMINISTRATOR.    See  Parties,  1. 

AGENT.    See  Foreign  Ooyernment.    Inclobure  and  Ex- 

CHANQE  OF  LaNDS. 

AGREEMENT.  —  Establuhment  of  agreement  to  grant  om* 
nuity.—V pon  the  construction  of  certain  letters,  aided  by  parol  eyi- 
dence :  Held,  that  a  testator,  for  valuable  consideration,  contracted  to 

Suit  an  annuity  for  the  lives  of  certain  persons.    Moneupmny  v. 
aseaU,  2  C.  212. 

ALIMENTARY  DEBT.    See  Assionbtbnt. 

AMBASSADOR.    See  Foreign  Government. 

ANSWER.    See  Practice,  2. 

APPEAL  TO  QUARTER  SESSIONS.    See  Jurisihotiom. 

APPORTIONMENT.— ^wnwt^y  charged  upon  land—CessoHm 
of  charge. — An  annuity  given  for  maintenance  and  charged  upon 
land  for  a  certain  time,  which  ceased  before  the  time  of  the  vear  at 
which  the  annuity  was  payable,  the  annuitant  was  held  entitled  to 
an  apportioned  part  of  such  annuity  for  the  time  between  the  last 
payment  and  the  cessation  of  the  charge.    Sheppard  v.  WUeon^  4  H. 

ASSENT.    See  Executor,  1 . 

ASSETS.    See  Will,  7. 

ASSIGNEES.    See  Usury,  2. 

ASSIGNMENT.— TFt/e'«  separate  estate --  Alimentary  ddft- 
Trustee. — A  testator  in  Scotland  gave  all  his  property  to  tmsiees, 
first,  to  pay  his  debts,  secondly,  to  pay  Mrs.  R.,  a  married  woman, 
so  much  of  the  annual  proceeds  as  they  mi^ht  deem  necessary  for  the 
support  of  her  and  family  during  her  nfe,  declaring  the  same  to  be 
alimentary  and  exclusive  of  her  husband,  and  not  to  be  attachable 
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nor  assiffnable,  nor  subject  to  any  deeds  or  debts  of  her  or  her  hus- 
band. The  acting  trustee,  with  the  consent  of  Mrs.  R.^  assigned  to 
her  alimentary  creditor  the  rents  of  the  trust  property,  first,  to  pay 
debts  affectine  it,  secondly,  to  pay  part  of  the  renU  to  Mrs.  R.  for 
aliment,  thirdly,  to  apply  the  residue  in  payment  of  the  debts  due  to 
the  assignee :  Held,  (reversing  the  decision  of  the  Court  of  Session) 
that  the  assignment  was  void  on  three  grounds,  yiz.— 1.  It  was  not 
competent  to  the  trustee  to  substitute  another  person  for  himself  in 
the  trust,  which  was  the  effect  of  the  assignment.  2.  The  rule  of  law 
in  Scotland  requiring  the  concurrence  of  the  husband  in  his  wife's 
deed  could  not  be  dispensed  with  by  his  absence  abroad  at  the  time 
for  a  temporary  purpose  only.  3.  The  assignment  was  void,  as  it 
violated  the  express  prohibition  against  alienation ;  and  in  this  respect 
the  law  in  Scotland  is  the  same  as  in  England.  Bennie  y.  Ritchie. 
12C.&F.  204. 

ATTESTATION.    See  Will,  4. 

BANKER.    See  Debtor  and  Creditor,  1. 

BANKRUPT.    See  Debtor  and  Creditor,  1, 2. 

BILL  OF  COSTS.    See  Solicitor  and  Client! 

BOND.    See  Speoific  Performance,  2. 

BOND  DEBT.    See  Costs,  2. 

BREACH  OF  CONTRACT.   See  Specific  Performance,  1. 

CHAMPERTY.    See  Specific  Performance,  1. 

CRA,B,OiE,^~Priority  of  charge — Legacy  of  reversion  m  stoeh'^ 
Notice  to  executor  or  trustee. — A  testatrix  entitled,  upon  the  deoease 
of  a  tenant  for  life,  to  a  sum  of  stock  standing  in  the  names  of  D. 
and  L.,  as  trustees,  bequeathed  such  stock  to  P.,  and  appointed  D. 
her  sole  executor.  In  1834,  after  the  death  of  the  testatrix,  P.  as- 
signed all  his  estate  and  effects  to  L.  and  H.  upon  trust  for  his  credi- 
tors. In  1638  P.  assigned  his  interest  in  the  stock  to  the  plamtiff  by- 
way of  mortgage,  and  the  plaintiff  thereupon  gave  D.  notice  of  the 
incumbrance.  No  notice  of  the  assignment  of  1834  was  given  to  D. 
until  1843 :  Held,  that  until  D.,  the  executor,  had  assented  to  the 
legacy  to  P.,  the  notice  to  L.  of  the  deed  of  1834  was  insufficient  to 
exclude  a  subsequent  incumbrancer  from  obtaining  priorilr,  and  that 
the  notice  of  the  incumbrance  of  1838  given  to  D.  by  the  plaintiff 
entitled  the  plaintiff  to  the  prior  charge  on  the  fund.  That  a  suit 
instituted  by  some  of  the  creditors  un^r  the  deed  of  1884  to  execute 
the  trusts  of  such  deed  as  it  did  not  give  the  plaintiff  or  the  executor 
actual,  so  neither  could  it  be  held  to  nve  them  constructive^  notice  of 
fliat  instrument.     Holt  v.  DeweU,  411.  446. 

CHARGE  ON  REALTY.    See  Portions. 

CHARITY.    See  Production  of  Documents. 

CHARTERPARTY.    See  Ship. 

COLLUSION.    See  Pleading,  2. 

VOL,  IV.  no.  VII.  M 


102  Digni  qf  Cages. 

COMMISSION.-— 7o  easanUne  witne$m  abraad-^Maim^$  €»- 
tifieaU — Sufficiency/  ofaffidamti. — Upon  what  affidavits  the  niasl^r 
niaj^s«rtify  as  to  the  propriety  of  grantiDg  a  eommiseiea  for  examni- 
ing  witnesses  abroad.     Bauer  ▼.  Mitfoti^  2  C.  188. 

CONCURRENT  REMEDY.    See  Jurisdictiow . 

CONTEMPT.— 1.  CostS'-Tahing  pha  off  the /He— Stat  I  W.i, 
c.  86. —A  prisoner  in  contempt  and  remanded  until  he  should  answer 
the  bill  and  clear  his  contempt,  or  the  court  should  otherwise  orderi 
filed  a  plea  and  obtained  aii  order  upon  petition  ex  parte  at  the  Rolls, 
upon  certificate  of  plea  filed,  to  tax  the  costs  of  the  contempt,  and  for 
his  discharge  upon  payment  or  tender  of  such  costs;  he  did  not  pa? 
or  tender  such  costs,  and  the  court,  on  motion  by  the  plaintiff,  orderea 
the  plea  to  be  taken  ofi*  the  file.  A  defendant  m  contempt  cannot,  in 
answer  to  an  application  founded  on  the  contempt,  pbjeet  thai  the 
plaintifi^has  not  taken  a  step  in  the  cause^  which  might  \iAYe  amounted 
to  a  waiver  of  the  contempt.     WilMn  v.  Nainby,A  H.  478. 

2.  General  orders — Pro  confesso. —The  orders  of  May,  iMi;  do 
not  take  away  the  right  of  proceeding  upon  conteiApt  to  take  the 
bill  pro  confesso  under  the  stat.  1 W.  4,  c.  86.     S.  C.  ib.  47& 

CONTRIBUTION.    See  Costs,  !• 

COPY  OF  BILL.  1.  Service  qf-^Meir^Orediieri^  snU^-^Wkm 
a  bill  in  a  creditors'  suit  does  not  pray  that  the  debtoi^s  will  vozf  he 
established  against  his  heir-at-law,  <7t/.(9r«,  whether  it  is  propel*  to  serve 
the  heir  with  a  copy  of  the  bill,    akakeb  V.  Riehardson^  S  O.  8L 

2.  Service  of-- Residuary  legatee-- General  order  of  Aug.  IStt.— 
BlU  by  one  cnild  entitled  with  the  other  children  to  the  residvw  of 
real  and  personal  estate  against  the  widow  and  eldest  son  of  the  tes- 
tator, who  were  the  trustees  and  executors  for  the  exedutien  of  the 
trusts  of  the  will  and  administration  of  the  estate,  and  prayinff  a  re- 
ceiver, the  widow  claimed  a  life  estate  adversely  to  the  cbtUm : 
Held,  that  the  residuary  le^tees,  (who  were  d^endaats,)  other  thai) 
the  executors,  were  property  served  with  a  copy  of  the  bUl  under  ftbe 
28rd  order  of  August,  1841.     Davis  v.  Davis,  4  H.  389. 

COSTS.— 1.  Creditors*  suit— Contribution  hy  the  Crediiors—BtB' 
ecutor's  right  of  retainer,— Vf  here  the  fund  in  a  creditors^  suit  i$  in- 
sufficient to  pay  the  plaintiff  his  costs,  the  creditors  whq  b&ve  had  the 
benefit  of  the  suit  bv  proving  and  obtaining  payment  of  tbejr  d,ebts 
must  contribute  to  tne  plaintifiT's  costs,  and  It  b  not  matter  of  eio^ 
tion  to  the  rule  that  they  obtained  payment  by  reason  of  beinj^  asM- 
ciated  as  joint  creditors  with  a  person  who  had  a  right  of  rei^b^ 
against  the  estate.    Thompson  v.  Coopety  2  C.  87. 

2.  Damages  — Action  at  law — Bond  debt  — Proof  in  adif»W^- 
tration  «iit^. —Claim  by  a  creditor  in  ati  administration  soft  fto  pto^e 
the  penalty  of  a  bond  as  damages  for  the  noQ-perforraaiioaof  n  eon- 
tract  The  master  reported  the  claim.  On  ex^ceptjons  the  oourt  g^^ 
the  creditor  liberty  to  bring  an  action  on  the  bond.  Hie  ikcS^  Mb 
brought,  and  the  jury  found  a  Vef diet  for  the  plaintiff  (ih^  olilliDr), 
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with  but  nominal  damages.  The  courts  upon  this  result^  refused  the 
creditor  the  costs  of  making  the  claim  before  the  master  and  tha  costs 
of  the  action,  but  gave  him  the  costs  of  the  exceptions.  M^organ  v. 
Ehtob,4H.477. 

8.  Dumissal  of  hill --Will — Consti-uction. — Costs  given  to  the 
plaintiff,  notwithstanding  the  bill  raising  a  question  on  the  construc- 
tion of  a  will  was  dismissed.     Cooper  v.  Pitcher ^  4  H.  486. 

4.  Set  off—PayinenU  made  erroneously, —  Costs  given  to  the 
plaintiff  out  of  the  fund  in  question  directed  to  be  set  off  against  pay- 
ments out  of  such  fund  erroneously  made  by  the  trustees  to  the  use 
oi  the  plaintiff.     8.  C.  ib. 

Ana  see  Contempt,  1.  Injunction,  1.  Pbaoticb,  1.  Solici- 
tor AND  Client.    Vendor  and  Purchaser,  2. 

COUNSEL.    See  Practice,  1. 

COURT  ROLLS.    See  Limitations,  Statute  of, 

DEBTOR  AND  CREDITOR.— 1.  Promissory  note  — Bank- 
ruptcy— Set  off— Banker — Prionty  of  securities, — ^T.  being  under 
a  will  trustee  of  800Z.  for  two  persons,  in  moieties,  leaves  that  sum 
outstanding  on  the  promissory  note  of  J.  The  note  is  payable  t^  T. 
only,  and  not  to  T.,  or  order.  In  1839,  T.  becoming  embarrassed, 
indorses  the  note  to  his  banker  M.  (who  is  also  the  banker  of  J.), 
as  a  security  for  advances,  M.  having  no  notice  of  the  trust ;  in  1840, 
1.  becomes*  beneficially  entitled  to  one  moiety  of  the  600^ ;  in  1841, 
J.  becomes  a  creditor  of  T.  for  goods  sold  and  claims  set  off  against 
the  note.  On  the  7th  April,  1842,  J.  has  notice  through  his  agent 
of  the  indorsement  of  the  note  of  M.  In  Julv,  1842,  T.  becomes 
bankrupt :  Held,  that  as  to  the  moiety  of  the  800/.  which  is  held  by 
T.  in  trust,  the  trust  must  prevail  against  the  banker's  security ;  2ndly,* 
that  as  to  the  other  moietv,  the  set  off  of  J.  must  prevail  against  the 
banker's  security  up  to  the  7th  April,  1842 ;  drdiy,  that,  subject  to 
the  trust  and  the  set  off,  M.  has  a  lien  on  the  monies  of  J.  in  his 
bands,  which  will  operate  pro  tanto  in  discharge  of  the  debt  secured 
by  the  promissory  note  and  so  assigned  to  mT  Moore  v.  Jermsy  2 
C.60. 

-  f .  Settlement  for  iHiluable  consideration^  though  inform  voluntary 

—  Bankrupt — Family  arrangement. — A  deed  of  settlement,  in 
ibrm  voluntary,  but  appearing  from  intrinsic  evidence  to  have  been 
made  for  valuable  consideration,  supported  against  creditors.  A 
person  who  was  in  loco  parentis  to  a  married  woman,  devised  to  her 
a  rent  charge  for  her  lire,  and  bequeathed  certain  personal  property 
to  her  for  her  separate  use.  The  will  being  inoperative  both  as  to 
the  real  and  personal  estate,  the  heir  at  law  and  next  of  kin  of  the 
testator  made  a  partial  sacrifice  of  their  inteixjsts  in  order  to  carry  the 
testator's  intentions  into  effect,  the  property  given  up  by  them  being 
inv«0ted  in  the  funds  and  afterwards  settled  upon  the  woman  and  h^r 
children.  At  the  time  of  the  investment  the  husband  of  the  woman 
WM  insolvant  in  his  circvmsCances,  and  about  three  months  after  the 
,ikte  of  the  settlement  he  beoai^e  bankrupt :  Held,  that  the  settle- 
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ment  was  for  valuable  consideration,  and  was  good  agamst  die  hus- 
band's creditors.    Pott  v.  Todkunter,  2  C.  76. 

3.  Specific  and  general  lien. — A  landowner  employs  an  agent  to 
actfor  nim  generally  in  his  money  matters^  draw  cheqaes  on  ias 
bankers,  &c.  The  person  so  employed,  being  directed  by  his  prin- 
cipal to  pay  a  certain  debt  on  the  next  rent  day,  gives  notice  to  the 
creditor  that  the  debt  will  be  paid  at  the  time :  Semble,  that  this 
direction  and  notice,  even  witn  the  additional  promise  by  the  agent 
that  the  debt  should  be  paid  out  of  the  rents,  give  the  creditor  do 
specific  lien  on  the  rents.    Moore  v  Jervis,  2  C.  60. 

4.  Substitution  of  securities — Debtor' s  right  of  set-off . — ^A  debtor 
who,  for  money  advanced,  had  given  to  his  creditor  his  promissory 
note,  and,  as  a  collateral  security,  had  deposited  with  him  a  policy  of 
assurance,  and  who  had,  on  the  other  hana,  a  right  of  set  off  in  respect 
of  goods  sold,  applied  to  the  creditor  to  have  the  policy  delivered  up, 
ioT  a  purpose  unconnected  with  the  debt,  and  replaced  by  another 
securitv.  The  policy  was  accordingly  delivered  np:  Held,  that  the 
debtor  8  right  or  set  off  was  not  thereby  displaced.    8>  C.  ib. 

DEMURRER.    See  Pleading. 

DEVISE.    See  Will. 

DISCOVERY.  See  Production  of  Documents.  Limita- 
tions, Statute  of. 

DISMISSAL  OF  BILL.— 1.  After  pubUcati^  nassed^^Tke 
114  order,  sect.  4,  of  May,  1845,  as  to  the  dismissal  of  oills  f<^  waot 
of  prosecution,  applies  to  cases  in  which  publication  pajMed  under  the 
old  practice,  before  the  orders  of  May,  1845,  came  into  operation. 
Robinson  v.  Purday,  4  H.  483. 

2.  After  replication — Effect  of  Orders  of  Mag,  1845,  as  to  prs- 
vious  steps  in  a  cause.  —The  repeal  of  former  orders  by  the  first  order 
of  May,  1845,  does  not  deprive  a  party  to  a  cause  of  any  right  whid 
he  had,  according  to  the  practice  of  the  court,  acquired  under  thie  re- 
pealed order.  After  replication  had  beeii  filed,  the  defendant  became 
entitled  to  move  to  dismiss  the  bill,  before  the  orders  of  May,  1845, 
came  into  operation.  On  motion  afterwards,  leave  was  given  to  the 
plaintiff  to  nle  a  replication  under  the  new  orders  within  a  weA,  and 
if  not,  the  bill  to  be  dismissed.     Brandt  v.  ISpps,  4  H.  343. 

3.  Afier  subpoena  to  r^oin.— The  114th  order  of  May,  1846,  as  to 
the  dismissal  or  bills  for  want  of  nrosecution,does  not  apply  to  a  case 
where  the  subposna  to  rejoin  haa  been  served,  and  there  had  been  a 
commission  to  examine  witnesses,  before  the  orders  of  May,  1845, 
icame  into  operation,  but  publication  had  not  passed*  PrenlicsT. 
PfUU^s,  4  H.  484. 

4.  Form  of  notice  of  motion  to  dismiss,  after  the  old  repUcaihn^*' 
Form  of  the  notice  of  motion  to  dismiss  a  bUl  for  want  of  prosecution, 
where  the  last  step  was  a  replication  filed  under  the  old  piaotioe. 
Spencer  v.  Allen,  4  H.  455.  ,  . 

EVIDENCE.— Proc/fce—iSto^  6^7  Vict.  c.  85— A  defendant 
having  been  examined  before  the  master  by  her  co-defendant  A*  Bt 
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(saying  just  exceptions),  and  her  eyidence  not  haying  been  read,  it 
was  proposed  to  read  it  on  behalf  of  the  plaintiff :  Held,  that  if  this 
coarse  were  taken,  the  witness  would  be  the  plaintiff's  witness,  and 
that  inasmuch  as  the  effect  of  the  evidence  was  to  charge  A.  B.,  and 
therebj  to  exonerate  the  witness,  the  evidence  could  not  be  received, 
the  case  not  being  within  the  stat.  6  &;  7  Vict.  c.  85.  CarmicJuiel  v. 
Carmichaely  2  C.  1. 

EXCHANGE.  See  Inolosure  and  Exchangb  op  Lands. 
Will,  16. 

EXECUTOR. — 1.  Assent  to  bequest  of  leaseholds -^Indemnity. — 
An  executor  who  has  assented  unconditionally  to  a  specific  bequest  of 
the  testator^s  leasehold  estates,  is  not  entitled  to  an  indemnity  out  of 
the  testator^s  general  estate  in  respect  of  his  covenants  contained  in 
the  lease.     Shadholt  v.  Wood/all,  2  C.  30. 

2.  Examination — Charge  and  Discharge. — An  executor,  charged 
with  the  receipt  of  rents,  stated  in  the  schedule  to  his  examination, 
that  he  had  received  in  respect  of  rents,  after  deductions  to  a  certain 
amount  for  bills  due  from  the  testator  to  the  tenants,  so  much ;  the 
master  charged  the  executor  with  the  whole  amount  including  the 
alleged  deductions :  Held,  on  exception,  that  although  the  executor 
had  by  this  form  of  admission  charged  himself  with  the  aggregate 
sum,  yet  as  the  whole  statement  must  be  read,  he  had  also  discnarged 
himself  prima  facie,  by  the  evidence  which  it  contained  of  the  repay- 
ment tb  the  tenants,  which  repayment  it  was  open  to  the  other  parties 
to  impeach.    Inge  v.  Kenny y  4  H.  452. 

And  see  Charge.    Will,  14. 

FORECLOSURE.    See  Mortgagor  and  Mortgagee,  2, 3,  4. 

FOREIGN  GOVERNMENT.— jl^«n< /or  settlement  of  claims 
— Ambassador— Injunction,  —  An  injunction  cannot  be  sustained 
against  the  agent  of  a  foreign  govei-nment,  whose  business  in  this 
country  is  onnr  that  of  settling  certain  claims  upon  the  foreign  govern- 
ment, and  whose  acts  in  that  capacity  are  done  entirely  under  the 
ambassador  of  the  foreign  country  resident  in  this  country.  Service 
y.  Castaneda,  2  C.  56. 

GENERAL  ORDERS.— 1.  Orders  of  May,  1846,  operation 
of  —Where  the  time  allowed  for  taking  a  certain  step  in  a  cause  ex- 
pired before  the  General  Orders  of  May,  1845,  came  into  operation, 
those  orders  do  not  revive  it.     Medhurst  v.  Allison,  4  H.  480. 

2.  Power  to  relax  the  General  Orders  of  August,  1841,  by  Stat. 
8^9  Vict,  c.  105,  s.  2. — Jurisdiction  or  discretionary  power  of  the 
conrt  by  the  effect  of  the  stat.  8  &  9  Vict.  c.  105,  s.  2,  to  vary  or 
relax  the  terms  of  the  general  orders  of  August,  1841.  S.  C,  4 
H.  479. 

And  see  CoifTEMPT,  2.  Copt  of  Bill.  Dismissal  of  Bill. 
Iw juwcTiON,  2.   Parties,  2, 3.    Pleading,  1, 4.    Pro  Confbsso. 

HUSBAND  AND  WIFE.'-Mortgage  of  wife's  leaseholds— 
Survivorship  of  wife  and  her  equity  of  redemption. — Husband  exe- 
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<nit«d  mortgageft  of  bii  wif^n  eqaitable  obatMf  r#iil>  Md  died  hi  hifl 
wiib'i  lif^ime,  irithout  haring  paid  the  mortgage  money }  lUUifUfW 
the  conetruetion  of  the  instrumenU  of  mortgage,  that  toe  traosaetioM 
irere  intended  eolely  as  a  seettrhy  to  the  moKeagees  fbr  tlk#  iiKniejr 
leoty  and  not  as  a  i^dnotion  of  ehattek  into  the  hnf  baod'i  poeecirioa ; 
eonseqnently,  that  the  wifoi  hy  snnriTonhip^  wae  entitled  to  the  equiljr 
of  redemption.     Clark  v.  Burghy  2  C.  221. 

And  see  AaaieNMBHT.    Tenant  bt  Ccrtimiy. 

INCL08URE  AND  EXCHANGE  OF  LANDS.— Prtii#yii/ 
and  Ofmt'^ComM^Mistake.^The  6  &  7  Will.  4  c*  116,  (ex- 
tended  b^  the  4  &  5  Viot  o.  81|)  auiheriaes  the  exchange  of  landi 
On  oonditions  therein  proBcribed.  One  of  these  is  the  written  oonsent 
of  the  owners  of  the  lands  intended  to  be  exchanged.  The  landownen 
of  a  parish  determined  to  carry  this  aot  into  execationi  and  appointed 
a  commissioner  for  that  parpofie.  B.|  one  of  the  landowaerii  antho* 
riaed  his  agent  to  attend  for  him  at  the  meetinas  held  for  the  pwrpese 
of  carrying  the  aot  into  exeeutioni  but  desired  nim  not  to  exenange  a 
particalar  wood  except  for  woodland.  A.'s  lands  were  to  be  ex* 
changed  against  those  of  B*|  and  this  restriction  wae  oonuDiuooated 
to  A.  s  agent,  who  being  asked  to  exchange  another  wood  against  the 
wood  in  question^  said  that  his  principal  had  no  power  to  do  so^  The 
answer  was  communicated  to  B.,  whd  took  no  turther  notice  of  the 
natter.  The  restriction  on  the  authority  of  B.'s  agent  did  not  &Pgw 
to  ha?e  been  broi^bt  to  the  knowledge  of  the  commiseicmer.  The 
commissioner  prepared,  and  B.  signeda  written  consent  to  ratify  the 
exchange  of  certain  closes  belonging  to  himi  and  designated  ib  the 
oonsent  by  numbers;  among  the  closes  thus  designated  was  the  wood 
in  question,  but  the  number  by  which  it  was  referred  to  in  the  con- 
eiint  and  in  a  map  and  plan  previously  submitted  to  B.'s  inspection, 
was  not  the  same  as  that  which  it  bore  on  B.'s  private  map  of  his 
own  estate ;  a  comparison  of  the  two  maps,  or  the  reading  of  the  plan 
sent  With  the  commissioner's  map,  would  have  shown  B.  that  the 
wood  in  question  was  included  in  his  consent.  The  commissioner 
allotted  the  lands  to  be  exchanged,  and  among  them  included  this 
wood,  but  did  not  give  woodland  for  it  Possession  of  the  excfaaneed 
lands  and  of  this  wood  (although  the  award  of  the  oommisBionor  &d 
not  been  formally  executed)  was  delivered  by  B/s  agent  to  N.,  who 
immediately  began  to  exercise  acts  of  ownership  over  it  B«,  some 
time  afterwards,  discovered  what  bad  been  done,  and  brought  eject- 
ment aeainst  N.  for  the  wood.  N.  filed  his  bill  in  chanceiy  to  re- 
strain B.  from  proceeding  with  the  action,  and  compel  him  to  perfect 
the  exchange }  and  B.  filed  his  bill  to  prevent  the  commissioner  from 
executing  the  award,  alleging  the  oonsent  given  to  him  had  been 
signed  by  mistake :  Held  (affirming  two  orders  of  Lord  Chancellor 
Cottenham),  that  N.  was  entitled  to  an  injnnotion  as  prayed  by  his 
bill,  and  that  B.  had  no  equity  on  which  to  ask  for  the  interference 
of  the  court  in  his  favour.  The  Duke  of  Beaufort  v.  Ne0ld»  12  C 
&  F.  248. 


INOOK8I8TBNT  CLAUSES.    8m  Will,  11. 

Ill fifiMNlTY.    See  Executor,  1. 

INFANT  HEIR.    See  Mortgagor  and  Mortgagee,  1. 

INFORMATION.    See  Production  of  Documents. 

INJUNCTION.— 1.  Costa  of  issues  in  an  injunction  cause, — In 
an  injunction  caifse,  certain  issues  which  had  been  directed  on  the 
motion  for  the  injunction  having  been  tried,  and  Terdicts  found  for 
plaintiff,  he  moved,  before  answer,  for  payment  of  the  costs  of  the 
issues.  The  motion  was  refused,  as  being  inconsistent  with  the  prao- 
tkie  of  the  court.    Malins  v.  Price,  2  C.  190. 

8.  Orders  of  May,  1845.'-The  25th  article  of  the  16th  of  the 
Orders  of  May,  1845,  does  not  extend  to  ii\junction  causes.  Mughes 
▼.  Thofnus,  2  C.  230. 

8.  Tre8p€U8—Wmte— 'Adverse  le^al  title— Writ  of  estrepement. — 
Injunction  to  restrain  a  party  claimmg  by  an  adverse  legai  title  from 
committing  acts  of  trespass,  alleged  to  be  productive  of  irreparable 
waste,  refused,  under  the  special  circumstances  of  the  case,  oeinble, 
tbtt,  although  ft  man  be  in  full  and  complete  possession  of  an  estate, 
by  a  title  adverse  to  another  who  claims  it  against  him,  and  there  be 
no  privity  betweeu  the  parties,  and  the  party  in  possession  swear  that 
his  own  title  is  just  and  valid,  or  that  the  title  of  his  adversary  is 
unjust  and  invalid,  that  state  of  things  does  not  prevent  h  court  of 
equity  from  interfering  (before  judgment  at  law  or  decree  in  equi^) 
to  restrain  the  party  m  possession  from  committing  waste  upon  the 
inheritance.  Qucere,  what  is  the  present  extent  ana  effect  of  the  writ 
of  eetrepement  ?    Haigh  v.  Jogger,  2  C.  281. 

INSURANCE.— PoWcy  of—Mortgagor  and  mortgagee — Pay' 
lAent  hy  imurers  in  their  own  wrong. — A  debtor  and  his  wiffe  joined 
ifi  an  assignment  of  the  chose  in  action  of  the  wife  to  a  creditor  of  the 
husband,  to  secure  900Z.  owing  by  the  husband.  The  creditor  after- 
wards insured  the  life  of  the  wife  in  a  sum  of  200/.  The  chose  in 
elction  was  not  reduced  into  possession  in  the  lifetime  of  the  wHe. 
The  wife  died,  and  the  creditor  received  from  the  insurance  office  the 
200/. :  Held,  in  a  suit  for  redemption,  that  if  the  creditor  had  no  in- 
surable interest  in  the  life  of  the  debtor's  wife,  the  debtor  could  have 
no  claim  to  the  application  of  the  sum  assured  towards  the  payment 
of  his  debt ;  that  here  the  creditor  had  such  insurable  interest,  but 
the  risk  ceased  at  the  death  of  the  \^ife,  and  that  the  money  after- 
wards paid  by  the  insurance  office  being  paid  in  their  own  wrong,  the 
debtor  was  not  entitled  to  have  it  applied  in  reduction  of  his  debt. 
Henson  v.  BlachweU,  4  H.  434. 

INTERROGATORIES.    See  Plbadino,  4. 

JOINTURE.    8ee  Paymbnt  out  op  Court. 

JVAlSDlCTIO'^.— Of  courts  of  equity— Appeal  to  quarter  ses- 
sions— Concurrent  remedy. — The  stat.  6  &  7  Will.  4,  c.  115,  gives 
to  persons  dissatisfied  with  anything  thaf  has  been  done  under  its 
pf^sions  an  appeal  to  the  quarter  sessions.    This  would  not  deprive 
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a  jMtrtjr  Bg^eved  of  his  rieht  U^  apply  for  the  interferenoe  of  a  court 
or  equity,  if  he  was  in  other  i*e9pect8  entitled  to  that  interfoenoe. 
Duke  of  Beaufort  v.  Neeld,  12  C.  k  F.  248. 

LAPSE.    See  Will,  17. 

LEASEHOLDS.    See  Executor,  1. 

.  LIEN.    See  Debtor  and  Creditor,  3.    Usury,  8. 

LIFE  ESTATE.    See  Will,  ?. 

LIMITATIONS,  STATUTE  OF.-^Discovery^DeUvery  up  of 
title  deeds  qf  a  manor— Court  rolls. — The  lord  of  a  manor  graoted 
a  lease  of  a  manor  to  A.  B.,  to  hold  for  three  lives,  and  deposited 
with  Ai  B.  the  court  rolls.  In  1820  the  lease  expired  hy  the  death 
of  the  survivor  of  the  lives.  In  1822,  the  grantor,  hj  letter  re- 
quested A.  B.'s  representative  to  deliver  up  the  court  rolls.  No  notice 
was  taken  of  this  letter,  nor  was  any  further  application  made  by  the 
grantor  till  the  year  1844,  when  he  filed  a  bill  aeainst  A.  B/s  repre- 
sentatives to  recover  the  court  rolls  and  title  deeds  of  the  manor. 
The  defendant  by  his  answer  relied  on  the  Statute  of  Limitations : 
Held,  that  the  bill  was  filed  too  late.  Dean  and  Chapter  of  WeUt 
V.  Doddington,  2  C.  73. 

MAINTENANCE.    See  Will,  11. 

MANOR.    See  Limitations,  Statute  of. 

MISDESCRIPTION.    See  Will,  la 

MISTAKE.    See  Inglosurb  and  Exchange  op  Lands. 

MODUS.    See  Tithes. 

MORTGAGOR  AND  MORTGAGEE.—!.  AppointmerU  of 
nen)  trustee — Infant  fieir, — Upon  a  petition  by  a  mortgagee  for  the 
appointment  of  a  new  trustee  in  the  room  of  the  infimt  heir  of  a 
trustee  for  sale  under  a  mortgage  deed,  the  court,  in  the  absence  of 
the  mortgagor,  refused  the  application.     In  re  Oreen^  2  C.  91. 

2.  Foreclosure  suit — Form  of  Decree.— Form  of  a  decree  of 
foreclosure,  where  a  widow  claimed  dower  out  of  the  mortgaged  pre- 
mises, paramount,  to  some  extent,  to  the  mortgage.  Jones  v.  ShwUhf 
2C.207. 

3.  Foreclosure  suit — Necessary  parties  out  of  the  jurisdiciioH, 
-^Mortgagor,  on  the  marriage  of  his  daughter,  executed  a  settlement 
of  the  mortgaged  property  to  the  use,  &3ler  the  marriage,  that  his 
daughter  should  receive  a  rent-charge  of  200Z.  a  year  for  her  life,  and 
subject  thereto  to  the  use  of  trustees  for  a  term  of  years,  for  further 
securing  the  rent-charge,  and  for  raising  4000/.  for  the  children  of 
the  marriage,  remainder  to  the  use  of  the  mortgagor  in  fee.  There 
were.seyend  children  of  the  marriage,  who,  with  their  father  and 
mother,  were  resident  out  of  the  jurisdiction :  Held,  that  a  suit  of 
foreclosure  could  not  proceed  in  their  absence.  Anderson  v.  Staiher, 
2C.209. 

4  Foreclosure  suit — Trustee  to  bar  dower --Costs, — Mortgagor's 
trustee  to  bar  dower  not  entitled  as  against  the  mortgagee  to  Ins  edsts 


Equity.  .  169 

of  a  Bvit  brought  to  foreclose  the  mortgage.    Harroch$  v.  Ledsam, 
2^206. 
And  see  Husband  and  Wifb.    Insurance. 

NOTICE.    See  Charge.    Vendor  and  Puiicha8x:r,  3. 

PARISH  BOOKS.    See  Production  of  Documents. 

PARTIES. —1.  Administrator — Ileal  estate. — The  administrator 
ought  not  to  be  sole  plaintiff  in  a  bill  filed  for  administering  the  in- 
testate's real  assets.     Tubby  v.  Tubby,  2  C.  136. 

2.  Administration  suit — Executors, — The  32d  order  of  August^ 
1841,  enabling  a  plaintiff  to  proceed  against  one  or  more  persons 
severally  liable,  does  not  apply  to  the  case  of  an  administration  suit, 
in  which  a  complete  decree  cannot  be  made  unless  all  the  persons 
liable  are  parties.     Biggs  v.  Penn,  4  H.  469. 

3.  Answer— Sugaestion  of  defect  of  parties. — Suggestion,  by  an- 
swer, of  a  defect  of  parties,  what  sufficient  to  bring  the  case  within 
the  39th  order  of  August,  1841.     8.  C.  ib.  871. 

4.  Bill  for  appointment  of  new  trustees  to  preserve  contingent  re-^ 
Tnainders  —  Trustees  of  term  for  raising  portions. — ^Trustees  of  a 
term  for  raising  portions  undfer  a  mamt^e  settlement  held  to  be 
necessary  parties  to  a  bill  for  appointing  new  trustees,  in  the  room  of 
the  trustees  for  preserving  contmgent  remainders,  with  a  power  of 
sale  and  exchange.     Ellison  v.  Cookson,  2  C.  52. 

5.  Creditors'  suit — Limited  administration. — A.  devised  his  real 
and  personal  estate,  charged  with  the  payment  of  his  debts,  to  B., 
whom  be  appointed  his  executor,  and  B.  devised  them  to  C,  whom 
he  appointed  his  executor,  upon  trust  for  tlie  payment  of  his  own 
and  A.'s  debts.  After  the.aeath  of  A.  and  B.  a  bill  was  filed  on 
behalf  of  the  creditors  of  A.,  against  C.  and  D.,  charging  that  by 
collusion  between  C.  and  D.  the  latter  had  fraudulently  obtained 
large  sums  of  money  arising  from  the  real  and  personal  estate  of  A., 
ana  praying  that  the  transactions  between  C.  and  D.  might  be  set 
aside,  and  for  the  due  administration  of  A.'s  estate ;  there  were  also 
some  charges  of  misapplication  of  A.'s  assets  by  B.,  and  the  bill 
prayed  that  B.'s  estate  might  be  charged  with  the  losses  occasioned 
thereby.  To  this  bill  (D.  having  refused  probate  of  B.'s  will)  a 
person  was  made  a  defendant  who  had  obtained  a  grant  of  letters  of 
administration  of  B.'s  estate,  authorizing  him  to  attend,  supply,  sub- 
stantiate, and  confirm  the  proceedings  which  had  been  already  had, 
or  which  mi^ht  be  had  in  the  suit,  until  a  final  decree  should  be 
had :  Held,  that  B.'s  estate  was  sufficiently  represented  in  the  suit 
by  this  administrator.     Ellice  v.  Ooodson,  2  C.  4. 

6.  Tenant  by  curtesy. — To  a  bill  by  the  heir  at  law  of  a  married 
woman,  to  recover  lands  to  which  she  was  equitably  entitled  in  fee, 
the  husband,  who  is  surviving  and  would  have  been  tenant  by  the 
curtesy  if  the  wife  had  been  seised  of  the  estate,  is  a  necessary  party, 
although  the  wife  was  never  in  actual  possession.    Parker  v.  Cfarter, 

PARTNERS.— 1.  Pleading^ Bill  by  separate  Ci^editor-'De' 
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osmssi  mmd  mrvMn^  paffnsr.-^MW  hj  tiM  MptnMf  ^eAilif  of  A 
deceased  partner  sustained^  under  the  circumstances  of  tU  CMt, 
against  the  representatite  of  the  deeeased  partner  Jofnflj  iHth  <he 
sunriving  partner.    Netvland  ▼.  Okampionf  2  C.  46. 

2.  Pleading — Supnving  partner  and  0wecutor9  qfdec»sed  part- 
ners—Bill by  residuary  leaatees. — A.,  B.,  and  C,  haying  been  in 
partnership  together^  and  A.  and  C.  hating  died,  a  bill  by  the  reti- 
duarf  legatees  of  A.  against  his  executors,  and  against  B.  and  die 
executors  of  C,  for  an  account  of  the  personal  estate  of  A.|  wai  srti- 
tained  under  the  special  circumstances  of  the  case,  although-ooUuston 
between  the  execators  of  A.  and  the  other  defendants  was  heitlter 
charged  nor  proyed.  The  case  of  Newland  r.  Champion,  1  Yes., 
sen.,  105,  considered.     Law  y.  Law,  2  C.  41. 

PAYMENT  OUT  OF  COV WH.—Pa^nmU  ^fjirimmre  mi 
annuities  out  of  income  of  fund  in  court  before  decree. — Whera  it 
appeared  upon  affidavit  in  an  administration  suit  that  the  «8iat6  waa 
lai^e,  ¥rith  but  few  debts  or  charges  thereon,  the  oo«rt  ordered  Ae 
jointure  of  the  widow  of  the  testator  and  annuitiet  gtyen  by  Ua  wiU 
to  be  paid  out  of  the  income  of  the  estate  before  decfae^  hmt  isfiwad 
to  dundct  the  payment  of  pecuniary  leoaeiee*  Dighf  ▼•  Bewmttf 
4  H.  444.  -jr  ^— 

PERPETUITY.    See  Will,  2, 16. 

PLEADINQ.--1.  Construction  qf^th  order  qf  AMg^,  Hm^ 
->*Qu^re,  whether  the  S8th  order  of  August,  1841,  <ippliee  te  oasH 
where  a  general  demurrer  to  the  bill  might  have  beeii  attitained? 
Molesworth  y.  Howard,  2  C.  146. 

2.  Delivery  up  of  void  lease — Demurrer, — ^A  bill  for  the  deHyery 
up  of  a  yoid  lease  may  not  be  demurrable,  althouffh  it  tasy  ^fp^ 
from  the  statements  in  the  bill  that  the  lease  is  yoid  mk  the  Hiee  iii^ 
S.  C.  ib. 

8.  Insufficient  charges  of  collusion— Demurrer. — Bill  by  a  legilai 
against  an  executor  and  a  person  alleged  to  baye  posseaaed  himself 
or  the  testator^s  assets :  Held,  demurrable  on  the  grovnd  of  tfiera  «o( 
being  sufficient  charges  of  collusion  between  the  defendttts.  AI^ 
deUy  y.  Ourwen,  2  C.  151. 

4  Interrogatories  to  demurrable  bill— Orders  qf  August,  1841.— 
The  38th  order  of  Aueust,  1841,  does  not  extend  to  the  ease  of  iolero 
rogatories  objectionable  only  on  the  ground  that  a  demurrer  to  the 
whole  bill,  if  filed  in  time,  would  haye  been  sustainahle.    S.  C*  ib* 

And  see  Parties.    PARTNBna. 

PORTIONS.—  Charged  on  real  estate,  when  to  be  raised.— The 
trustees  of  a  term  of  years  were  to  raise,  as  portions  for  ydmiM 
children,  50002.  If  there  should  be  one,  8000?.  if  two,  and  IO,0m  if 
three  or  more,  to  be  divided  among  them  equally,  the  shiarM  ef  fte 
sons  at  twenihr-one,  and  the  shares  of  the  daughter  at  twefity-<m4  (ft 
marriage.  There  were  three  younger  children  :  Held,  on  petitito^ 
that  the  heir^t-law,  on  attaining  twenty«oiie,  wai  not  «Mtle4 10  Hn 


the  porti^ni  rftiaed  «nd  hia  etlmte  di|K;hargi4*  kefor^  tM  pottioni  be- 
came payable,  and  that  the  court  would  not  order  a  larger  »Wl  to  be 
raised  for  portions  than  had  actually  become  vested  and  payable  to 
the  children  who  had  attained  twenty-one  or  married.  Bneppard  v. 
Wilson,  4  H.  392. 

POWER.    See  Will^  4^  16.    Spboifio  PimvonftMAKCBi  3. 

PRACTICE.— 1.  Petition  fbr  oogts^Attendanes  of  counsel--' 
Appointses  of  a  fund  not  parties  to  the  ^Mit-- Appointees  of  a  Aind, 
not  being  parties  to  the  suit  for  administering  the  fund^  are  not  en* 
titled,  aoVersely  to  the  parties  to  the  suit,  to  appear  by  counsel  on  the 
hearing  of  the  cause  for  further  directions,  for  the  purpose  of  claim- 
ing  their  costs  of  proving  their  title  in  the  master's  office,  they  ought, 
with  a  view  to  obtain  such  costs,  to  present  a  petition.  Urace  v. 
Terrinjfion^  2  C.  53. 

3»  Supplemm^tal  answer — JlfutoA^,— Supplemental  answer  per^ 
milted  to  be  filed  on  the  ground  of  mistake,  no  fraud  being  suggested. 
Shvalhw  V.  Day,  2  C.  133. 

3.  Swearing  answer  in  apsn  court, — ^The  court,  on  the  ground  of 
inconvenience  in  practice  which  might  possibly  arise  if  the  applica- 
tion were  granted,  refused  an  application  to  allow  an  answer  to  be 
sworn  in  open  court.     8,  C  130. 

And  see  Costs.    Obnbral  Ordbbs.    Pabties.  Pbocb8B.  Pro 

OOBFBSSO. 

PRINCIPAL   AND   AGENT.     See  Inolosurb  and  Ex- 

CHAIfOB  OF  LaKDS. 

PRIORITY.  See  Charge.  Debtor  akd  Creditor,  1.  Vbni- 
DOR  AND  Purchaser,  3. 

PROCESS. — Subpoena  to  appear  and  answer — Service  of-^Pri^ 
sonsr^  Orders  of  August,  1841. — Service  of  subpcena  to  appear  and 
answer  upon  the  deputy-governor  of  the  House  of  Correction  in  Cold 
Bath  Fields,  held,  under  the  circumstances  of  the  case,  to  be  good 
service  on  a  drfendant  a  prisoner  there,  so  as  to  found  an  application 
lor  leave  to  enter  an  appearance  for  the  defendant  under  the  8th 
order  of  Angust,  1841*    J^ewenham  v.  Pemberton,  2  C.  54. 

PRO  C0NFE8S0. — Defendant  absconding  after  appearance, — 
Practice  on  taking  bills  pro  confesso  under  the  7y  th  and  78th  orders 
of  May,  1845,  against  a  defendant  deemed  to  have  absconded  after 
appetoince  by  his  own  solicitor.     Courage  v.  Wardett,  4  H.  481. 

And  see  Contempt,  2. 

PRODUCTION  OF  DOCUMENTS.  —  CAart^y  information 
-^Discovery — Churchwardens  and  overseers'  hoohs.-^On  an  in* 
farmation  filed  at  the  relation  of  certain  parishioners  against  the 
ehurehwardens  and  overseers  of  the  parish  praying  the  due  admini»- 
tnttion  of  a  charity,  of  which  the  churchwardens  and  overseers  were 
trustees,  their  books  were  ordered  to  be  produced,  although  it  was 
sworn  by  the  defendants  that  they  did  not  relate  to  the  matters  in 
question  in  the  suit.    Attomey^Ueneral  v.  Berry,  2  C.  33. 
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PROMISSORY  NOTE.    See  Dbbtor  and  CRBOiTaB)  1. 

RECEIPT.    See  Trustee  akd  Cestui  <%ve  Tatm^. 

RELEASE.    See  Trcjsteb  and  Cestui  que  Trust. 

RENEWAL  OF  LEASES.    See  Will,  5. 

SALE.    See  Vendor  and  Purchaser. 

SCOTCH  LAW.    See  Assignment. 

SEISIN. — Trustee  and  cestui  que  trust-- Possetsian  of  cestui  ^ 
trust^Adnerse  possession. — ^The  possession  of  the  cestuique  trust 
under  the  trusts  of  a  settlement  is  the  possession  of  the  trustee,  and 
ffives  tlie  trustee  a  seisin  of  the  estate,  wnich  is  not  interrupted  hj  the 
iaeath  of  the  ce8tui(][ue  trust,  but  immediatelj  enures  for  the  benefit  of 
the  person  next  entitled  to  the  equitable  interest ;  and  notwithstand- 
ing the  adverse  possession  of  another  party  soon  afterwards  com- 
menced, the  Court  cannot  presume  such  adverse  possesion  to  have 
commenced  so  instantaneously  on  the  death  of  the  first  cestiu  qoe 
trust  as  wholly  to  exclude  the  equitable  seisin  of  the  parties  next  en- 
tided  to  the  beneficial  interest.    Parker  v.  Carter^  4  H.  400. 

SERVICE.    See  Copt  of  Bill.    Process. 

SET  OFF.    See  Costs,  4.    Debtor  and  Creditor,  4. 

SHIP— Own^  and  charterer — Charter  party — FaUure  to  pro- 
vide a  cargo — Injunction. — A  shi|)  was  chartered  to  proceed  to  such 
places  on  the  west  cost  of  Africa,  as  the  charterers  should  direct,  and 
there  load  from  their  factor  a  full  car^o  of  guano,  and  proceed  to  a 
port  of  the  United  Kingdom,  to  be  paid  at  a  cei^tain  freight  per  ton. 
The  ship  was  directed  to  Ichaboe.  The  factor  there,  one  of  the 
charterers,  endeavoured  to  provide  a  full  careo,  but  failed  to  procure 
more  than  a  small  quantity.  The  master  of  the  ship,  who  was  also 
a  part  owner,  after  waiting  thirty-one  days,  seeing  no  probability  of 
obtaining  a  full  cargo  from  the  factor,  applied  himself  to  complete  the 
cargo  b^  his  own  exertions  and  at  his  own  expense,  and  ficnaUy  suc- 
ceeaed  m  doing  so,  after  having  been  ninety-uiree  days  at  Ichaboe: 
Held,  on  motion  for  an  injunction,  that  the  charterers  were  not  en- 
titled to  that  part  of  the  careo  which  had  been  procured  by  the  exer- 
tions of  the  master  without  the  assistance  of  the  factor,  and  which  the 
master  claimed  to  hold  as  the  property  of  the  owners,  and  not  of  the 
charterers.    Ledgett  v.  Williams^  4  H.  466. 

SOLICITOR  AND  CLIENT.--B«/i  of  coHs-^TawtUmr^ 
Payment  under  pressure-^  Protest. — A  solicitor's  bill  of  coats  pmd 
under  pressure,  and  protested  against,  referred  for  taxation.  Pvoisst, 
combined  with  other  circumstances,  may  be  a  ground  of  refejrcneer'V 
a  bill  of  costs  for  taxation.  Where  there  is  evidence  of  pressure,  the 
court  will,  if  necessary,  direct  a  general  reference  for  taxation,  al- 
though in  the  petition  for  taxation  some  only  of  the  items  of  tfafr^ill 
of  costs  may  be  objected  to.    Bx  parte  Wilninsony  2  C.  92. 

SPECIFIC  LEGACY.    See  Will,  18. 
SPECtFIC     PERFORMANCE.  — 1.    Cha^^rty— Several 
Mortgagees^Breach  of  cofUract-^THme — TTaitwr.— Several  suits  at 
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law  and  in  equity  to  determine  the  title  to  certain  lands  were  pending 
between  persons  claiming  to  be  mortgagees  of  such  lands  and  one 
who  claimed  the  same  lands  in  fee  by  title  under  a  settlement  para- 
mount to  the  mortgage.  The  plaintiff,  claiming  to  be  a  subsequent 
mortgagee  of  the  same  lands,  contracted  to  purchase  the  interest  of 
the  prior  mortgagees  in  their  principal  monies,  arrears  of  interest 
and  securities,  and  to  pay  the  purchase  money  at  certain  stipulated 
times,  all  of  which  except  an  annuity  were  to  be  paid  in  1843,  and  to 
pay  and  indemnify  the  prior  mortgagees  against  the  past  and  future 
costs  of  the  suits  and  proceedings^  and  time  was  to  be  of  the  essence 
of  the  contract.  The  plaintiff  did  not  pay  the  instalments  imtil  a  con- 
siderable time  afler  the  stipulated  period,  but  such  later  payments 
were  accepted  bjr  the  vendors.  The  bill  filed  in  1845  (when  some  of 
the  payments  still  remained  to  be  made)  alleged  that  the  defendants 
refused  to  perform  the  agreement,  and  prayed  a  specific  performance : 
Held,  on  aemurrer,  that  the  plaintiff  being  interested  as  second  mort- 
gagee in  the  subject  of  the  suits,  the  contract  was  not  to  be  deemed 
3iamperty.  That,  the  defendants  insisting  upon  their  right  to  treat  the 
agreement  as  yoid,  the  plaintiff  was  not  bound  to  tender  the  unpaid  in- 
stalments of  the  purchase  money  before  filing  his  bill.  That  eyery 
defiiult  by  the  plaintiff  in  payment  of  the  instdments  at  the  stipulated 
time  is  a  new  breach  of  the  contract,  givins  the  defendants  the  ri^ht 
to  rescind  it,  but  that  to  preserve  such  a  right  it  must  be  asserted  im- 
mediately that  the  breach  occurs,  and  that  in  this  case  the  breach  had 
been  waiveil.  That  the  time  of  performing  the  several  acts  required 
by  the  agreement  on  both  sides  being  past,  the  coiirt  would  now  en- 
force a  contemporaneous  performance  of  the  contract  by  both  parties. 
Hunter  v.  Daniel^  4  H.  420. 

2.  Power  of  leasing — Aareement  for  lease — Bond. — Under  a 
marriage  settlement  tenant  for  life,  with  remainder  to  his  first  and 
other  sons  by  his  wife  F.,  in  tail,  with  remainder  to  himself  in  fee, » 
bad  power  to  grant  leases  for  ninet3^-nine  years  in  possession  at  the 
most  improved  rent  under  an  indenture  of  lease  to  be  executed  with 
certain  formalities.  Twenty-eight  years  after  the  marriage,  the  wife 
still  living,  and  there  being  no  issue  of  the  marriage,  the  husband 
gave  a  bond  conditioned  for  the  granting  a  lease  for  ninety-nine 
years,  at  a  rent  of  20/.  per  annum,  upon  the  expiration  of  a  subsist- 
ing lease.  As  soon  as  the  subsisting  lease  determinedj  the  obligee  of 
the  bond  entered  into  possession,  and  for  some  years  paid  rent  of  20/. : 
Held,  notwithstanding  some  evidence  of  inadequacy  in  the  rent,  that 
the  representatives  of  the  obligee  were  entitled  to  a  decree  for  specific 
performance  of  the  agreement  contained  in  the  bond.  Butler  y. 
Pw3^«,2C.  166. 

SUBPCENA.    See  Process. 

SUPPLEMENTAL  ANSWER.    See  Puacticb,  2. 

TAXATION.  See  Solicitor  and  Client. 

TENANT  BY  CURTESY. -^Equitable  estate  of  mfe^Passei^ 
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sion  advene  to  the  kasbmnd  and  wife.^Alibonfh  tile  right  of  ibe 
husband  as  tenant  by  the  curtesj  of  an  eauitable  estate  of  the  wife 
mar  perhaps  be  excluded  by  a  possession  ol  the  estate  strioily  advene 
to  tne  husband  and  wife,  and  to  all  other  parties  interested  under  the 
settlement^  during  the  whole  period  of  coverture;  yet  the  pofleessiea 
of  the  esAite  in  conformity  with  the  equitable  interest  of  the  ceslai 

aue  trusts  for  however  short  a  time  during  the  coverturot  and  after 
le  interest  of  the  wife  has  become  vested  m  posseasion,  will  support 
the  title  of  the  husband  as  tenant  by  the  curtesy.    Pariter  v.  Garter^ 
4H.400. 
And  see  Partibs,  6. 

TENANT  FOR  LIFE.    Sec  Will,  11 . 

TITHES. — Modus  pleaded  and  proved  —  Decree  without  issue 
or  action, — ^To  a  bill  by  the  rector  for  an  account  of  tithes  against  the 
owners  of  the  manor  and  lands  in  the  parish,  the  defendants  set  up  a 
modus  of  13/.  69. 8J.  By  the  documents  coming  out  of  the  posses- 
sion of  the  defendants  it  appeared  that  13/.  6s.  od*,  and  alsolSi.  9d. 
not  pleaded,  had  been  paid  oy  the  owner  of  the  manor  and  lands  for 
diiferent  considerations  expressed  in  the  documents,  and  at  different 
times  of  the  year,  from  1607  until  1823,  when  the  then  owners  of  t^e 
fee  a^eed  to  discontinue  the  money  payments,  and  thenceforward  to 
pay  tithes  in  kind :  Held,  that  in  sucn  a  case  the  court  would  decree 
an  account  of  the  tithes,  without  requiring  the  plaintiff  to  establish 
his  riffht  at  law  either  in  an  issue  or  hy  an  action.  That  in  such  a 
case  if  upon  the  evidence  the  existebce  of  the  modus  as  pleaded  were 
doubtful,  the  court  would  direct  an  issue,  and  not  leave  the  plaintiff 
to  his  action  at  law.  Semhlef  that  the  defendants  were  not  bound  by 
the  agreement  between  the  rector  and  the  last  owners,  but  were  at 
liberty  to  relieve  themselves  of  the  tithe  as  of  an  incumbrance  on  the 
estate,  notwithstanding  they  had  notice  at  the  time  of  their  purchase 
of  the  agreement  between  the  last  owners  and  the  rector^  and  of  tbe 
subsequent  payment  of  tithes  in  kind.    Maine  v.  Cairns,  4H*  337. 

TRANSFER  OF  STOCK.     See  Tbusteb  ako  GBarui  %vm 

Trust. 

TRESPASS.    See  iNiuircTloN,  3. 

TRUSTEE  AND  CESTUI  QtJE  IHRVST.-Transfer  of  Hock 
— Right  to  a  release  or  receipt, — Trustee  of  stock,  on  trand^Hng 
the  stock  to  his  cestui  que  trust,  held,  under  the  circumstances  of  the 
case,  entitled  to  an  acknowledgment  by  the  cestui  que  trust  df  the 
stocK  being  received  in  full  of  all  demands,  though  not  entitled  to  a 
release  under  seal.  And  inasmuch  as  the  cestui  que  trust  declined 
to  make  the  acknowledmnent,  tbe  court  directed  a  general  admihit- 
tration  account  to  be  taken  of  the  real  and  n^vonal  estalfe  Of  the  tes- 
tator, from  whose  real  and  personal  estate  tne  stock  wa9  derivedL  al* 
though  no  account  but  a  mere  transfer  of  the  slock  Waif  priyra  by 
the  bill,  and  no  opai  unsettled  aooeunt  snggeated  by  the 
Chadwick  v.  Heathy ,  2  C.  137. 

And  see  Asato)iBl&K<r.    9iMm. 


USURY.— 1.  Afireement  held  usurious. — A.,  a  builder,  being  les- 
see of  landB  for  teniis  of  seventy  years  for  building  purposes,  signed 
an  agreement  in  writing,  whereby,  in  consideration  of  monies  to  be 
adraooed  to  him  by  B.  u>r  building,  he  agreed  to  assign  the  leases  to 
B*t  subject  to  the  ground-rents  and  to  the  several  conditions  therein 
csantained,  and  to  take  the  underleases  from  B.  (when  the  houses 
ahouid  be  completed)  for  the  whole  of  the  terms,  wanting  ten  days, 
at  a  rent  that  snould  amount  to  eight  per  cent,  upon  the  money  to  be 
adranced,  such  rents  to  commence  from  the  time  of  the  respective 
advances.  By  a  subsequent  document,  signed  by  A.,  in  which  he 
acknowledged  cei*tain  advances,  and  stated  that  he  had  built  two 
shops,  and  after  repeating  the  above  agreement,  added,  "  It  is  also 
agreed  that  1  am  to  have  the  privilege  of  selling  the  two  shops,  pro- 
vided I  repay  you  the  amount  advanced  on  the  shops,  and  all  mterest 
due  thereon  to  the  day  you  assign  the  lease  or  leases  to  me  or  my 
pominee :"  Held,  that  these  agreements  were  usurious.  Belcher  v. 
Vardon,  2  C.  162. 

Same.— If  A.,  his  necessities  requiring  an  advance  of  lOOOZ.,  ob- 
tain it  from  B.,  upon  a  bargain  that  in  consideration  of  it  A.,  his  ex- 
ecutors and  administrators,  shall  pay  B.  &c.  an  annuity  of  80/.  per 
annum,  for  a  term  of  seventy  years,  commencing  immediately,  the 
annuity  to  be  secured  by  the  covenant  of  A.,  bmding  himself  per- 
sonaUy,  and  after  his  death  his  assets  generally ;  the  transaction  is 
usurious,  and  bad  on  that  ground,  unless  uphela  by  those  provisions 
of  the  legislature  which  have  recently,  as  to  certain  cases,  repealed  or 
relaxed  tae  usury  laws.     S.  C.  ib. 

2.  Assignees  of  bankrupt — Consequential  relief. — Assignees  of  a 
bankrupt  who  have  entitled  themselves  to  the  declaration  of  a  court 
of  equity,  that  contracts  entered  into  between  the  bankrupt  and  one 
of  hi«  creditors  are  usurious,  ai'e  entitled  to  consequential  relief  on 
the  terms,  not  of  paying  to  the  creditor  the  amount  of  his  advances, 
but  of  allowing  him  to  prove  under  the  fiat  for  the  amount  of  these 
advances,  with  legal  interest.     S,  (7.  ib. 

S.  Usurious  agreements --Lien  on  real  estate— Effect  of  pleading 
an  interest  in  real  estate, — A.,  a  builder,  being  equitable  lessee  of 
hmds  for  a  term  of  ninety-nine  years  for  building  purposes,  and  hav- 
ing received  from  B.  certain  advances  of  money  for  building,  ap*eed 
that  the  leases  should  be  made  out  to  B.,  and  signed  an  acknowledg- 
ment to  B.  in  these  words : — '*  I  hereby  acknowledge  that  I  have 
raeeired  from  you  the  several  sums  of,  &:c.  on  account  of  the  eight 
houses  which  I  am  building  for  you.  I  agree  to  pay  you  rent  at  the 
rate  of  eight  per  cent,  from  the  date  of  such  advance,  and  to  take  a 
lease  of  tne  houses  upon  the  usual  condition^  or  find  you  a  tenant 
subject  to  your  approval.  I  am  to  have  the  option  of  selling  the 
hoiises^ovided  I  repay  you  the  amount  advanced  on  the  houses,  and 
all  rent  due  thereon  to  the  day  you  assign  the  lease  or  leases  to  me 
or  my  nominee.''  A.  and  B.  afterwards,  by  letter,  Requested  the 
agents  of  the  head  landlord  to  make  out  the  leases  to  B.  j  and  by 
a  snbseqaont  dooument  signed  by  A.  and  B.,  and  written  and  sent  to 
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C,  a  creditor  of  A.^  it  was  stated  that  in  case  C/s  debt  was  not  payed 
by  a  certain  time,  B.  thereby  undertook  to  hold  the  leases  subject 

to  his  claim  upon  A.  for L  and  interest  for  advances  made  by 

him  to  A.  for  the  building  of  the  said  houses,  until  C/s  demand 
should  he  satisfied :  Held,  that  if,  independently  of  the  usury  laws, 
these  documents  vested  in  B.  any  interest  in  or  lien  upon  the  pro- 
perty, they  were  usurious  and  void.  Held  also,  that,  assuming  they 
did  not  vest  any  such  interest  or  lien  in  B.,  yet  as  he,  by  his  answer 
to  a  bill  filed  against  him  by  the  assignees  under  A.'s  bankruptcy, 
.  insisted  that  he  had  such  an  interest  or  lien,  he  was  not  entitled,  as 
against  the  plaintiffs,  to  the  leases.    S.  C,  ib. 

VENDOR  AND  PnRCHAS£R.--l.  Rescinding  saie  of  re^ 
i>ersionary  interest — Inculequaey  of  price. — Sale  of  a  revennonary 
interest  in  real  and  personal  property  set  aside  on  the  ground  of  in- 
adequacy of  price.    Edwaras  v.  Brorvne,  2  C.  100. 

2.  Title  or  conveyance — Surrender  of  term  to  a  purchaser — T^nsh 
tee-^  Costs  of  suit. — Trustee  of  a  term  m  trust  for  securing  to  a  mort- 
gagee in  fee  (with  a  power  of  sale)  his  mortgage  money,  and  subject 
Uiereto  in  trust  for  tne  mortgagor,  his  heirs,  £o.  decrecMcL,  in  a  plain 
case,  to  pay  the  costs  of  a  suit  brought  against  him  to  compel  him 
to  execute  a  deed  for  surrendering  the  term  to  a  purchaser  firom  the 
mortgagee.    HanvpMre  v.  Bradley j  2  C.  84. 

8.  TSunsfer  of  mortgage — Priority  of  title^Notice — 8(dieitor. 
— A  solicitor  took  a  mortgage  in  fee  ^om  a  client,  and  entered  into 
possession  of  the  mortgaffea  premises.  He  afterwards  transferrsd 
the  mortgage  to  another  client  and 'delivered  to  him  the  tide  deeds, 
but  remamed  in  possession  as  the  visible  owner  of  the  propet^,  pav- 
ing interest  on  the  mortgage  money  to  the  transferee.  Afterwanis, 
in  January,  1841,  the  transferee,  upon  the  application  of  the  solicitor, 
delivered  to  him  the  title  deeds  (except  the  deeds  of  transfer^  for  the 
purpose  of  preparing  an  abstract  for  a  proposed  purchase  ot  the  es- 
tate. The  purchase  was  delayed  some  time  in  consequence  of  a  de- 
fect of  title,  but  was  completed  in  May,  1841,  when  the  purchase 
money  was  paid  to  the  solicitor,  and  the  title-deeds  (with  me  excep- 
tion before  mentioned)  were  delivered  to  the  purchaser,  who  was  let 
into  possession  without  notice  of  the  transferee  s  title.  In  July,  18^, 
the  solicitor  absconded,  and  then,  for  the  first  time,  the  purchaser 
had  notice  of  the  transferee's  title :  Held,  that  if  the  transferee  had 
not,  before  July,  1842,  notice  of  the  payment  of  the  pnrchaae  moQ^ 
to  the  solicitor,  and  had  not  authorized  or  assented  to  such  paymeni 
he  was  not  to  be  postponed  to  the  purchaser.  Stevens  v.  Stevens,  S 
C.20. 

VESTED  INTERESTS.    See  Will. 

VOLUNTARY  SETTLEMENT.    See  Debtor  and  Crbdi- 

TOB,2. 

WAIVER.    See  Specific  Pebforkanob,  1. 

WASTE.    See  Injunction,  8. 

WILL.— 1.  Accruing  Shares.^-Vpon  the  construction  of  a  wiB, 
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Held,  that  accruing  shares  of  personal  estate  were  not  subject  to  the 
trusts  declared  of  the  original  snares.     McGregor  t.  M'Oregor,  2  C. 

2.  Annuities — Personalty^— Perpetuities^  Life  Estate. —A  will 
disposing  only  of  personalty  contained  these  words :  — ^*  My  will  is  that 
whatever  I  die  possessed  of,  or  in  any  way  entitled  to,  together  with 
whatever  property  my  wife  may  be  in  any  way  entitled  to,  sh^U  produce 
to  my  wife  an  annuity  of  100/.  per  annum ;  to  each  of  ray  daughters 
lOOZ.  per  annum,  for  themselves  and  their  children  ;  and  to  my  wife's 
mother  an  addition  to  any  property  she  may  possess,  so  as  to  make  up 
to  her  during  her  life  an  annuity  of  100/.  per  annum ;  such  annuities 
after  the  decease  of  my  wife  and  her  mother  to  be  equally  divided 
among  my  three  children  William,  Mary  and  Julia  Louisa :  all  the 
rest  and  residue  of  my  property  and  possessions  I  give  and  bequeath 
to  my  son  William."  At  the  date  of  the  will  and  of  the  testator's 
death  his  daughters  had  no  children  : — Held,  (reversing  the  decision 
of  Lord  Chancellor  Sugden  (4  Ir.  Eq.  Rep.,  284)  and  affirming  that 
of  Lord  Plunket,  (3Ir.  £q.  Rep.  163,)  that  all  the  annuities  thoji 
created  were  perpetual  annuities.    Stokes  v.  Heron^  12  C.  &  F,  16U 

3,  8ame, — The  testator*8  daughter  M.  died,  and  after  her  death 
he  made  a  codicil  to  his  will  dividing  her  annuity  between  his 
two  surviving  children,  but  in  other  respects  confirming  the  will. 
His  wife's  mother  having  died,  he  made  a  second  codicil  in  these 
words : — "  And  in  case  my  son,  William  shall  die  without  leaving  issue 
male  lawfully  begotten,  my  will  is,  that  after  the  decease  of  my  wife 
and  my  daughter  J.  L.,  my  remaining  property  shall  then  be  divided' 
between  two  relations  named  in  the  codicil  and  their  children :"  Held, 
that  these  codicils  did  not  alter  the  nature  of  the  annuities  given  by 
the  will  to  Julia  Louisa.  Where  a  will  clearly  established  a  perpe- 
tual annuity,  the  estate  in  the  annuity  cannot  be  restricted  by  a 
codicil  to  a  life  estate,  unless  the  expressions  there  used  arc  clear  and 
undoubted.  ^  Semble,  that  the  rule  in  Child's  case  (6  Rep.  17),  that 
''  if  A.  devises  his  lands  to  B.  and  to  his  children  or  issues,  and  he 
hatli  not  any  issue  at  the  time  of  the  devise,  the  same  is  an  estate 
tail,"  is  applicable  to  personalty.     <S.  C.  ib. 

4-  Attestation  ^Publication — Executian  of  power  by  married 
woman, — A  married  woman,  having  power  unci er  her  marriage  settle- 
ment to  dispose  of  personal  estate  by  a  will  to  be  signed  and  published 
by  her  in  the  presence  of  two  or  more  credible  witnesses,  made  her 
will  in  pursuantie  of  the  power,  and  signed  her  name  at  the  foot  of  it« 
Then  followed  the  signature  of  three  witnesses,  and  below  thos^  sig- 
natures was  a  memorandum  in  the  hand-writing  of  the  testatrix,  to 
the  effect  that  the  will  had  been  signed  and  sealed  by  her  in  the  pre- 
sence of  the  above  three  witnesses.  Upon  the  examination  otthe 
three  witnesses,  after  the  death  of  the  testatrix,  two  of  them  deposed 
to  the  testatrix  having  signed  the  will  in  the  presence  of  all  the  wit- 
nesses, but  the  third  stated  her  belief  that  the  will  had  been  signed 
before  the  witnesses  entered  the  room  :  Held,  that  coupling  the  me- 
morandum with  the  testimony  of  the  witnesses,  there  was  sufficient 
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evidence  of  signing  in  the  presence  of  the  witneaees,  or  two  of  tbeaif 
to  satisfy  the  requisition  of  the  powei:  in  that  respect:  Held,  also* 
that  the  testatrix  calling  the  witnesses  to  attest  her  will,  sealing  it  and 
declaring  it  to  be  her  act  (which  circumstances  were  given  in  evi- 
dence)y  thereby  published  her  will  within  the  meaning  of  the  power: 
Held  further,  that  as  no  attestation  clause  was  required  by  thepower^ 
the  omission  of  any  statement  as  to  publication  in  the  memorandam 

i  considered  as  an  attestation  clause)  was  immaterial :  Heid^  there- 
ore,  under  all  the  circumstances  of  the  case,  that  the  will  was  a  due 
execution  of  the  power.  Where  an  attestation  clause  is  not  reqaired, 
the  mere  circumstance  that  there  is  an  attestation  clause  specifying 
certain  things  does  not  exclude  evidence  that  other  thin^  ware  done 
besides  those  which  are  attested.  Warren  v.  PostleikmaUe^2  C.  108. 
5.  Devise—  Copyhold  estates  for  lives — Renewal  cf  leases-^  ZhfkuU 
of  renewal  hy  tenant  for  life — Apportionvient  of  fine — Oasis — /«- 
terest. — Lands  holden  under  a  lease  for  four  lives  and  renewable  ttpen 
payment  of  a  fine,  are  devised  to  trustees  in  trust  for  the  testator's 
wife  for  life,  she  keeping  good  the  renewfds  and  filling  up  the  lives, 
and,  subject  to  her  life  interest,  in  trust  to  let  and  set  the  same,  and 
afler  paying  the  chief  and  othei*  rents  and  land  tax,  and  keeping  iali 
the  lives,  to  pay  the  residue  thereof  to  W. ;  and  afler  his  deoease^ 
upon  certain  trusts,  for  the  benefit  of  the  testator's  gr^bhtldren. 
Upon  the  death  of  the  testator  his  widow  enters ;  she  afterwards  dies 
insolvent,  having  neglected  to  substitute  a  life  for  that  of  C,  one  of 
the  nominees  for  life,  who  died  in  her  life  time.  W.  tbea  enters  and 
likewise  omits  to  substitute  a  life  for  that  of  C;  and  seven  years 
afler  the  commencement  of  his  possession  Q.,  another  nominee^  dies : 
Held,  that  two  lives  must  be  substituted  for  those  of  C,  and  Q.,  and 
that  the  costs  of  the  renewal  being  in  the  first  instance  raised  by  sl 
mortgage  of  the  estate,  W.  must  repay  such  part  of  the  expenses  as 
is  incurred  in  renewing  the  second  life,  but  that  he  is  in  no  default  lor 
not  having  renewed  the  first  life,  and  is  exempt  from  such  portion  of 
the  expenses  as  ou^ht,  on  the  death  of  C,  to  have  been  ptud  by  the 
widow,  together  with  the  interest  thereon,  at  the  rate  of  five  per  oent« 
per  annum,  from  the  death  of  C.  to  the  death  of  Q.  Wadley  ▼. 
Wadlef/,2C.ll. 

6.  Demse^—Description  of  property. — A  testator,  entitled  in  fea 
to  some  messuages  and  lands  in  A«,  and  entitled  for  life  to  oUier  mes- 
suages and  lancb  in  A,  devised  his  messuages  and  lands  in  A.  to  has 
son  and  charged  his  tenement  in  A.,  occupied  by  H.,  with  eertaia 
legacies.  The  tenement  occupied  by  H.  was  part  of  the  property 
in  A.,  to  which  the  testator  was  only  entitled  for  life :  Hela,  Iral  it 
was  not  to  be  inferred  from  the  description  as  his  own  of  the 
tenement  in  A.,  occupied  by  H.,  that  the  testator  intended  to  de» 
scribe,  and  devise  as  his  own  the  other  property  in  A.,  in  which  he  had 
only  an  estate  for  life.    Parker  v.  Carter^  4  H.  400. 

7.  Equitable  assets — J?eir-a/-tow.— A  trader  devised  his  rafid 
estate  to  a  person,  whom  he  also  appointed  his  exeoutor,  unoa  tmsts 
for  sale  \  and  he  by  his  will  declared  that  the  monies  arising  trem  MaA 
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sttle  should  be  deemed  part  of  his  personal  estate ;  he  then  directed 
that  his  personal  estate,  which  should  be  remaining  after  payment  of 
his  debts,  should  be  collected  and  the  conyertible  part  of  it  converted 
into  money,  and  that  all  the  monies  arising  from  the  said  real  and 
personal  estates  should  be  invested  in  the  funds,  or  on  real  securities : 
Held,  that  the  real  estates  were  equitable  assets  for  payment  of  the 
testator's  debts.     ShakeU  v.  Richardson^  2  C.  31. 

8.  Examination  of  original  will* — Original  will  of  personalty  ex- 
amined in  order  to  arrive  at  the  true  construction  of  certain  bequests. 
Compton  V.  Bloxham,  2.  C.  201. 

9.  Exoneration  of  personalty.— Ui^n  the  construction  of  the 
testator's  will :  Held,  that  an  annuity  was  charged  as  a  ''  debt'' 
upon  his  real  estate  in  exoneration  of  his  personalty.  Moneypenny 
y.  Jf£»ca//,2C.  212. 

10.  Failure  of  gift  in  derogation  of  absolute  gifi. — ^Testator  save 
his  daughter  A.  2(XX>/.  afler  marriage.  In  a  subsequent  part  of  the 
will  was  the  following  clause: — "  As  to  my  daughters,  i  trust  they 
will  not  dispose  of  tnemselves  in  marriage  without  consulting  my 
executors,  and  getting  their  assistance  in  drawing  up  proper  articles, 
to  the  intent  that  should  any  of  them  die  without  issue,  then  on  the 
decease  of  their  respective  husbands  and  themselves  their  foi*tune  to 
revert  to  their  surviving  brothers,  share  and  share  alike."  The  tes- 
tator A.  married  and  aied  without  leaving  issue  in  the  lifetime  of 
three  of  her  brothers.  The  brothers  afterwards  died  in  the  lifetime 
of  the  daughter's  husband :  Held,  that  the  gift  Hf  any)  in  derogation 
of  the  absolute  ffift  of  2000/.  having  failed,  the  gift  remained  absolute, 
and  the  husband  was  entitled  to  it.     Eaton  v.  Barkery  2  C.  124. 

11.  Inconsistent  classes — Maintenance — Tenant  for  life, — ^Testa- 
tor devised  estates  to  trustees  upon  trust  to  pay  certain  annuities  to 
his  wife  and  other  persons,  with  a  direction  that  durin?  the  life  of  his 
wife  the  surplus  rents  should  be  applied  in  discharge  of  incumbrances 
a£Pecting  the  devised  property ;  and  subject  to  these  trusts  he  declared 
that  the  trustees  should  stand  seised  of  the  property  in  tmst  for  va- 
rious persons  (not  in  esse  at  the  testator's  death)  successively,  in  tail, 
with  remainder  to  the  testator's  niece  for  life,  with  a  direction  that 
during  her  minority  the  rents  should  be  applied  as  af^r  mentioned, 
and  then  followed  a  clause  to  the  effect,  that  if  any  person  beneficially 
entitled  to  the  rents  should  be  in  his  or  her  minority,  an  annual  sum 
not  exceeding  800/.  should  be  applied  out  of  the  rents  to  the  mainte^ 
nance  of  that  person,  and  that  tne  residue  of  the  rents  should  acca« 
mulate,  and  the  accumulation  be  applied  in  the  discharge  of  inoum« 
branoes :  Held,  upon  the  construction  of  these  inconsistent  clauses, 
and  other  parts  of  the  will,  that  the  testator's  niece  was  not  Tat 
leeat  during  the  life  of  the  testator's  widow)  entitled  to  any  part  of  the 
rents  for  her  maintenance  during  minority.  Williams  v.  Edwards, 
2  C.  176. 

12.  Issue  ofehiidren — Death  of  such  iMtie.-^Testator  bequeathed 
one  moiety  of  his  residuary  personal  estate  to  trustees,  upon  trust,  to 
pay  the  interest  and  dividends  equally  amongst  such  of  his  children 
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as  should  be  living  at  a  certain  period,  for  their  Ifres,  and  after  15»« 
death  of  any  of  them,  upon  trust  to  stand  possessed  of  a  propoflibnate 
share  of  the  fund  for  the  use  of  the  issue  of  the  child  or  children  so 
dying  absolutely ;  **  but  in  case  of  such  child  or  children  dying  without 
leaving  issue,  ttien  upon  trust  to  stand  possessed  of  the  proportionate 
share  of  the  child  so  dying,  in  trust  for,  and  equally  to  be  divided 
between  and  amongst,  my  other  children  then  living  and  the  issne  of 
such  of  them  as  may  then  be  dead,  such  issue  nevertheless  only 
taking  the  share  their,  his,  or  her  parent  would  have  taken  if  living.'* 
H.,  one  of  the  children  of  the  testator,  who  was  living  at  the  period 
of  distribution,  died,  leaving  issue  a  daughter,  who  died  witboot 
issue.  Afterwards  W.  and  A.,  two  others  of  the  testator's  children, 
died  without  issue :  Held,  that  the  daughter  of  H.  took  no  interest 
in  the  shares  of  W.  and  A.     Macgregor  v.  Macgregovy  2  C.  192. 

13.  Leugacy — Death  of  legatee  in  testator's  lifetime. — ^Legacy  to 
A.,  and  in  case  A*  shall  die  in  the  testator's  li^time  without  issue, 
then  over.  A.  died  in  the  testator's  lifetime,  leaving  a  child ;  the 
child  is  not  entitled  to  the  legacy.     Cooper  v.  Pitcher,  4  H.  485. 

14.  Itegaqji  to  executor.-^ pon  the  construction  of  a  will :  Held, 
that  a  legacy  was  given  to  an  executor  not  in  his  character  of  executor, 
and  that  ne  did  not  lose  the  lej^acy  by  not  proving  and  not  acting 
under  the  will.     Compton  v.  Bloxham,  2  C.  201. 

15.  Lepacy -^Whether  ^^ legacies''  includes  annuities*'-^V pon  the 
construction  of  a  will :  Held,  that  the  word  *'  legacies  "  did  not  in- 
clude annuities.     Cornfield  v.  Wyndlmm,  2  C.  184. 

16.  Perjistuity -^Apportionment  of  potoers^Trustee  and  cestui 
que  truit— Statute  of  lAnUtations-'jSxercise  of  power  of  exchaaigfi 
^^Jurisdiction, — Devise  of  real  estates  to  trustees  for  a  term  of 
twentv-one  years,  and  subject  thereto  and  to  the  trusts  ther^f  to  A. 
for  life,  with  liberty  to  cut  timber,  &c.  for  buildings  and  repi^irs  only ; 
remainder  to  B.  for  life,  with  like  liberty,  &o. ;  reqwnderto  the  sons 
of  B.  successively  in  tail ;  and  after  like  remainders  to  C.  and  D. 
and  their  sons  respectively ;  remainder  to  £.  for  life,  with  like  liberty, 
&c. ;  remainder  to  the  sons  of  £.  successively  in  tail,  with  divers  re- 
mainders over ;  remainder  to  the  te8tatoi*'s  own  right  heirs,  with  the 
declaration  that  the  trustees  of  the  term  should  receive  the  rents  and 
profits  of  the  estates,  cut,  fell  and  sell  the  timber  at  mature  growth, 
m  due  succession  and  yearly,  until  the  testator's  debts  and  pecuniary 
legacies  should  be  paid,  thereout  pay—1.  A  certain  annuity  and  also 
a  yearly  rent-chai^e  of  1000^  to  the  person  entitled  to  the  estates  ex- 
pectant on  the  determination  of  the  term ;  2.  The  expenses  of  the 
trust ;  8.  His  funeral  expenses ;  and  4.  The  pecuniary  legacies  and 
annuities  given  by  his  will,  or  so  much  as  his  personal  estate  should 
not  pay. '  And  after  such  payment  or  the  raising  of  a  fund  sufficient 
£i>r  tne  same,  to  permit  the  person  entitled  to  the  estates  expectant  on 
the  term  to  enter  into  possession  thereof,  subject  to  such  atmuitieB  as 
should  then  remain  charged,  and  the  term  then  to  cease.  The  tes- 
tator then  empowered  ^e  tenants  for  life  and  the  respective  detlsees 
in  possession  to  exchange  part  of  the  devised  lands  for  otheis  of 
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greater  or  equal  value,  and  authorized  his  executors  to  preserve  the 
woody  so  as  to  continue  a  succession  in  the  falls  thereof,  and  he  em- 
powered them  during  and  after  the  term,  until  some  person  was  en- 
titled to  the  estates  in  tail,  or  for  some  greater  estate,  to  enter  and  cut 
timber  at  mature  growth  for  sale,  and  to  apply  the  proceeds  in  pay- 
ment of  bis  funer^  expenses,  debts  and  legacies,  until  the  trusts  of 
the  term  should  be  satisfied;  and  then,  with  the  consent  of  the  devi- 
sees in  possession,  to  invest  the  surplus  in  the  purchase  of  other  lands 
in  fee,  to  be  settled  to  the  same  uses  as  the  devised  estates.  The  tes- 
tator died  in  1803.  The  personal  estate  sufficed  to  pay  his  debts  and 
pecuniary  legacies,  but  not  to  provide  for  the  annuities.  B.,  then  the 
first  tenant  S>r  life,  on  the  death  of  the  testator,  entered  into  posses- 
sion of  the  estates,  and  so  continued  during  his  Ufe.  B.  died  in  1837 
without  issue,  whereupon  E.,  the  next  surviving  tenant  for  life,  en- 
tered into  possession.  In  a  suit  instituted  in  1842  by  the  first  son  of 
E.  as  tenant  in  tail  expectant  on  the  decease  of  E.,  against  the  repre- 
sentatives of  the  trustees  and  the  executors  of  B.,  the  deceased  tenant 
for  life :  Held,  that  the  tenant  in  tail  expectant  on  the  decease  of  E. 
was  not  entitled  to  an  account  of  the  timber  felled  during  the  life  of 
B.,  the  power  attempted  to  be  given  to  the  trustees  being  void  under 
the  rule  against  perpetuities ;  nor  to  an  account  of  the  produce  of  the 
timber  during  the  period  to  which  the  power  might  have  lawfully 
extended,  as  such  powers  had  not  been  apportioned ;  nor  to  an  ac- 
count in  this  court  as  against  the  estate  of  B.  or  of  the  trustees,  of  any 


timber  cut  during  the  lifetime  of  B.,  the  right  of  the  plaintiff  (if  any) 
being  a  legal  right,  and  the  defendants  being  entitlec         * 


to  the  protec- 
tion of  the  statutes  of  limitation;  and  that  the  plaintiff,  as  such  te- 
nant in  tail  expectant,  was  not  entitled  to  relief  in  equity  on  the 
grotind  that  the  exchange  effected  by  B.  of  certain  of  the  devised  es- 
tates for  other  estates  was  not  a  due  exercise  of  the  power  of  ex- 
change ;  for,  if  the  exchange  was  not  warranted  by  the  power,  the 
legal  estate  in  the  devised  premises  did  not  pass  by  tiie  conveyanot . 
Ferrand  v.  WiUoUy  4  H.  344. 

17.  Produce  of  sale  of  real  estate— Lapse  to  lieir  at  law  as  per- 
«{>7iaftv.— Testator  devised  bis  real  estates  to  his  daughter  for  life, 
and  aiter  her  death  devised  them  to  his  executors,  with  a  direction  to 
sell  them  and  divide  the  sum  arising  from  the  sale  amongst "  my 
grandchildren  that  are  living  at  ray  daughter's  death  and  by  the 
present  marriage,  in  the  following  manner :  I  give  and  bequeath  to 
my  grandson  A.  one-fifth,  to  B.  one-fourth,  to  C.  one-fiflh,  and  the 
other  parts  to  be  equally  divided  amongst  the  othei^  children  living 
at  the  death  of  my  daughter  by  this  present  marriage."  The  testator 
died,  leaving  his  dadghter  his  heiress  at  law  and  also  next  of  kin. 
She  had  at  that  time  seven  children,  of  whom  A.,  B.  and  C.  were 
three.  A.  and  B.  died  in  their  mother's  lifetime :  Held,  that  their 
shares  lapsed  to  their  mother,  as  the  testator's  heir  at  law,  as  perso>nal 
estate.     Hatfield  v.  Pryme,  2  C.  204. 

18.  Specific  legacies— Misdescription  of  stock-- Apportionment  of 
costs. — Legacies  of  stock  given  by  a  married  woman  by  her  will^  ex- 
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ecuted  in  parsuance  of  a  power :  Held,  notwitbstandiDg  the  stock 
was  misdescribed,  to  be  speMsific,  and  the  costs  of  a  suit  instituted  by 
the  executrixes,  who  were  also  the  residuary  legatees  of  the  testatrix, 
for  the  purpose  of  haying  the  trusts  administered,  directed  to  be 
borne  rateably  by  the  specific  legacies.     Warren  y.  PosilethwaiUj 

19.  Survivor--'^  J..,  B.  and  C,  and  the  survivors  and  survivor  of 
them** — Devise. —Testsitor  devised  certain  messuages  to  trustees  upon 
trust  to  pay  the  rents  to  his  wife  for  her  life,  and  afler  her  decease 
he  gaye  and  devised  the  said  messuages  to  the  same  trustees  in  trust 
to  sell,  &c.  and  apply  the  proceeds  amongst  all  his,  the  testator's, 
nephews  and  nieces,  children  of  his  brothers  A.  and  B.,  and  his  sister 
C,  and  the  suryiyoi-s  and  survivor  of  them,  share  and  share  alike*  to 
be  paid  to  them  respeetiyely  as  they  attained  the  age  of  twen^-one 
years.  The  testator's  wife  survivea  him :  Held,  that  the  property 
was  divisible  among  such  only  of  the  children  of  A.,  B.  and  C.  as 
survived  the  widow.     Williams  v.  Tartt,  2  C.  86. 

20.  '^  A.  D,  and  (7.,  and  all  and  every  other  the  children  living  at 
the  deaths  ^c" — ^Testator  beaueathed  the  dividends  of  10,OOOiL  stock 
to  his  wife  for  her  life,  and  aner  her  decease  he  gave  and  bequeathed 
the  principal  into  and  amonsst  A.  B.  C.  and  D.,  and  all  and  every 
the  child  and  children  of  N.  that  might  be  living  at  the  decease  of 
his  said  wife,  to  be  transferred  and  paid  to  them  respeetiyely  on  their 
attaining  the  age  of  twenty-one  years,  with  benefit  of  sunrivorship  in 
case  any  of  them  should  (lie  under  that  age.  N.  never  had  any  other 
children  than  those  named  in  the  will.  They  all  attained  twenty-one^ 
and  died  in  the  lifetime  of  the  widow :  Held  that  they  took  yesled 
interests  in  the  10,000Z.  stock.     Roberts  v.  Burder^  2  C.  130. 

21.  Vested  interest — Legacy, — Residuary  gift  upon  trust  for  the 
testator's  wife  for  life,  if  she  should  so  long  continue  his  widow ;  aod 
from  and  after  her  death  or  marriage  upon  trust  to  pay  and  divide 
the  whole  thereof  equally  amongst  all  and  every  the  testator's  nephews 
and  nieces,  share  and  share  alike,  within  six  months  after  they  should 
become  entitled  thereto :  Held,  that  the  residuary  share  of  one  who 
died  in  the  lifetime  of  the  widow  passed  to  his  representatiyes.  Pack' 
ham  y.  Gregory^  4  H.  393. 

WITNESS.    See  Commission.     Etidekce. 
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IttCttrj;  to  ti)e  '^nhlit  (Keneral  Erts,* 

8«  &  9»  YlCTORIiB. 

Showing  whether  they  relate  to  the  Whole  or  to  any  Part  of  the 
United  Kingdom,  vis. 


£.  tignifies  that  tht  Act  relat^t  to  England  (and  W«let,  if  thg  Suhftet  atiniM  90 fir), 

W Wales  only. 

S.    Scotiand. 

I Ireland. 

£.  &  I Englaod  and  Ireland. 

G.  B Great  Britain. 

O.  B.&  I Graat  Britain  and  Ireland. 

U.K The  whole  of  the  United  Kit^don. 


Abolition  of  the  Separate  Seal  Office  of  the  eoarts  of  Queen's  Bench 

and  Oommon  Pleas,  for  the« — ^C.  84.    £• 
of  the  African  Slave  Trade,  to  amend  7  &  8  Geo.  IV,  c.  74 

for  carrying  into  execution  a  ConTentioo  with  the  Emperor 

of  Brazil,  for  the.— C.  122.    U.  K. 
Administration   of  Justice.      See  Chancery  (Court  of).      Privj 

Council. 
Aldemey.     See  Spirits. 

America    See  North  America.    United  Statea  of  America. 
Application  of  Sums  (Transfer  of  Aid»).— 0. 1.   U.  K.~l%.  U.  K. 
Appraisers,  to  increase  the  Stamp  Duty  on  Lioenoee  ta*-^.  7&  Q* 

B.&;I. 
Apprehension  of  certain  offenders,  for  facilitating  Ezecutioii  of  tke 

Treaties  with  France  and  the  United  States  of  America  for 

the.— C.  120.    U.K. 
Appropriation  of  Supplies. — C.  130.    U.  K. 
ArohbishopB  and  Bishops  enabled  to  charge  their  Sees  witk  the  Costs 

incurred  by  them  in  def^^ce  of  their  Rights  of  Patconage  ia 

certain  Cases. — C.  51.     I. 

•  We  have  decided  on  giving  for  the  fature  at  the  dose  of  every  Semo  if 
FStrliament  the  following  Aoelytical  Index  to  the  Statutes.  It  ^11  |>eove  a  ya^ 
great  improvement  upon  the  oigest  hitherto  attempted.  Ko  practitioner  of  any 
prudence  will  trust  to  a  mere  digest  of  an  Act  of  Parliament,  where  esrerytbii^ 
depends  on  exact  construction  of  its  language.  Digests  of  Statiitei  ar«  ten^  • 
useless,  and  where  it  is  hnpossible  fo  give  them  at  lai^  there  is  no  tSltataA^ 
but  that  of  a  good  Index,  which  enables  the  reader  to  &d  out  iminedUUely  tb< 
Year  and  Chapter  of  the  Statute  he  requires. 
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Army;  annual  Act  for  punishing  Mutiny  and  Desertion,  and  for  the 

better  Payment  of  the  Army  and  their  Quarters. — C.  8.  U.  K. 
Arrestment  of  Wages,  to  amend  the  Law  of. — C.  39.     S. 
Art  (Works  of),  for  the  better  Protection  of.— C  44.     E.  &  I. 
Art  Unions,  to  extend  the  Indemnity  of  Members  of,  against  certain 

Penalties.— C.  57.     U.K. 
Assessed  Taxes,  to  continue  for  Five  Years  and  to  amend  the  Acts 

for  authorizing  a  Composition  for. — C.  36.     6.  B. 
Assignment  of  satisfied  Terms,  to  render  unnecessary. — C.  112.  E.  &  I. 
Assistant  Barristers,  forr  egulating  the  Criminal  Jurisdiction  of,  as  to 

certain  Counties  of  Cities  and  Counties  of  Towns. — C.  80.     I. 
Auction ;  to  repeal  the  Duties  of  Excise  on  Sales  by  Auction  and  to 

impose  a  new  Duty  on  the  Licenses  taken  out  by  all  Auc- 

tioneer8.-^C.  16.     U.C. 

Bail  in  Error,  to  stay  Execution  of  Judgment  for  Misdemeanors, 
upon  giving. — C.  68.     E,  &  I. 

Bank  Notes,  to  regulate  the  Issue  of,  and  to  regulate  the  Repayment 
of  certain  Sum«  advanced  by  the  Governor  and  Company  of 
the  Bank  of  Iieland  for  the  Public  Service.— C.  37.    I. 

to  regulate  the  Issue  of. — C.  38.     S. 

to  amend  7  &  8  Vict.  c.  32.,  for  regulating  the  Issue  of,  in  Eng- 
land.—C.  7a    G.  B.  &  I. 

Bankruptcy,  to  substitute  a  Declaration  for  an  Oath  in  Cases  of. — C. 
48.    RJcL 

Bastardy,  to  make  certain  Provisionsfor  Proceedings  in.— C.  10.    E. 

Bills  of  Exchange,  to  continue  to  Ist  January  1851,  2  A:  3  Vict.  c. 
37.,  for  exempting  certain,  from  the  Operation  of  the  Laws 
relating  to  Usury.— C.  102.     U.K. 

Bishops,  to  enable  them  to  charge  their  Sees  with  the  Costs  incurred 
bv  them  in  Defence  of  their  Rights  of  Patronage  in  certam 
Case8.~C.  51.    I. 

Bonded  Com.    See  Wheat 

Borough  Rates,  for  the  better  collecting,  in  certain  Places. — C.  110.  E. 

Boroughs  (Municipal),  for  encouragmg  the  Establishment  of  Mu- 
seums in. — C.  43.     E.  &  I. 

Bounties  and  Allowances  of  Customs,  to  grant. — C.  92.     U.  K. 

Brazil,  to  amend  7  &  8  Geo.  IV.  c.  74,  for  carrying  into  execution  a 
Convention  with  the  Emperor  of,  for  the'R^ulation  and  final 
Abolition  of  the  African  Slave  Trade.— C.  122.    U.K. 

Bridges,  for  amending  the  Laws  concerning,  and  the  making  and 
maintaining  thereof. — C.  41.     S. 

British  North  America.     See  North  America  f  British). 

British  Possessions  abroad,  to  regulate  the  Trade  of. — C.  93.     U.K. 

Calico  Print  Works.     See  Print  Works. 

Canal  Companies  and  the  Commissioners  of  navigable  Rivers  enabled 
to  vary  their  Tolls,  &c  on  different  Parts  of  their  Naviga- 
tions.—C.  28.    U.  K. 


190  Index  to  the  Public  General  Acts. 

Canal  Companies  enabled  to  become  Carriers  of  Goods  upon  their 
Canals.— C.  42.     U.K. 

Chancery  (Court  of),  to  amend  4  &  6  Vict.  c.  52.  and  5  Vict,  c  5. 
for  facilitating  the  Administration  of  Jnstice  in. — C.  105.    £• 

for  appointing  a  Taxing  Master  in. — C.  115.     I. 

Children,  to  regulate  the  Labour  of,  in  Print  Works. — C.  29.    U.K. 

Church  Building  Acts,  for  the  further  amendment  of.— C.  70.     £. 

Coals,  to  continue  to  5th  July  1802, 1  &  2  Gul.  IV.  c.  Ixxvi.  and  1 
&  2  Vict  c.  ci.,  for  regulating  the  Vend  and  Delivery  of,  in 
London  and  Westminster,  and  in  certain  Parts  of  the  adja- 
cent Counties,  and  to  alter  and  amend  the  said  Act9.--C.  101.  E. 

Collections  (Scientific  and  Literary),  for  the  better  Protection  of.— 
C.44.    E.&L 

Colleges,  to  enable  Her  M aresty  to  endow  new,  for  the  Adrance- 
ment  of  Learning. — C.  6o.    I. 

Colonial  Passengers.     See  Passengers. 

Common  Pleas,  for  abolishing  the  separate  Seal  Office  in  the  Court 
of.— C.  34.    E. 

Commons  and  Lands  held  in  common,  to  facilitate  the  Inelosure  and 
Improvement  of.— C.  118.     E. 

Companies  ^Joint  Stock),  for  consolidating  into  One  Act  certain 
Provisions  usually  inserted  in  Acts  with  respect  to  the  Con- 
stitution of.— C.  16.  E.  &  I.  —  C.  17.  S. 

— «—  unable  to  meet  their  pecuniary  Engagements,  for  facilitating  the 
winding  up  the  Anairs  of. — C.  98.     I. 

Compensations.    See  Fees  and  Emoluments. 

Composition  for  Assessed  Taxes,  to  continue  for  Five  Years,  and  to 
amend  the  Acts  for  authorizing. —C.  36.    G.  B. 

Consolidated  Fund  to  apply  J8,000,000  to  the  Service  of  the  Year 
1845.-C.  1.    U.  K. 

r  a  Sum  out  of,  and  certain  other  Sums,  to  the  Service  of 
fear  1845.- C.  130.     U.K. 

Constables  or  other  officers,  A  ppoihtment  of,  for  keeping  the  Peace 
near  Public  Works.— C.  3.     S.  —  C.  46.  I. 

ConTeyance  of  Real  Property,  to  facilitate. — C.  119.    E.  &  I. 

Cork  Lunatic  Asylum.     See  Lunatics. 

Counties  of  Cities,  to  amend  and  explain  certain  Provisions  of  3  & 
4  Vict.  c.  109.,  for  annexing  certain  Parts  of,  to  adjoinmg 
Counties.— C.  121.    I. 

County  Rates,  to  alter  and  amend  the  Laws  enabling  Justices  of  the 
Peace  to  borrow  Money  on  Mortgage  of,  so  far  as  relates  to 
the  County  of  Middlesex.—C.  32.    E. 

to  amend  the  Laws  relating  to  the  assessing  of. — C.  111.    E. 

Courts  of  Law ;  to  provide  for  the  Payment  of  Compensation  Al- 
lowances to  certain  persons  connected  with  the  Courts  of  Iaw 
for  Loss  of  Fees.— C.  78.    E. 

Criminal  Jurisdiction  of  Assistant  Barristers  as  to  certain  Counties 
of  Cities  and  Counties  of  Towns,  for  regulating. — C,  80.    I. 

Criminal  Lunatics.    See  Lunatics. 
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Criminal  Proceedings,  for  the  Abolition  of  certain  Fees  in. — C.114.  E. 
Customs :  to  repeal  the  Duties  of  Customs  on  the  Exportation  of 
certain  Goods.— C.  7.     U.  K. 

—  to  alter  and  amend  certain  Duties  of. — C.  12.     U-  K. 
See  also  Sugar. 

— i— to  repeal  the  several  Laws  relating  to  the  Customs. — C.  84.  U.  K. 

^  for  the  Management  of  the  Customs. — C.  86.     U.  K. 

for  the  general  Regulation  of  the  Customs. — C.  86.     U.  K. 

for  the  Prevention  of  Smuggling. — C.  87.     U.  K. 

for  the  Encouragement  of  British  Shipping  and  Navigation. — 

C.88.     U.K. 

—  for  the  Registering  of  British  Vessels, — ^C.  89.     U.  K. 

for  granting  Duties  of  Customs. — C.  90.     U.  K. 

for  the  Warehousing  of  Goods, — C.  91.     U.  K. 

to  grant  certain  Bounties  and  Allowances  of  Customs. — C.  92. 

to  regulate  the  Trade  of  the  British  Possessions  abroad. — C. 

93.    U.K. 
for  regulating  the  Trade  of  the  Isle  of  Man,— C.  94.     U.  K, 

Darby  Court,  in  the  Parish  of  Saint  James,  Westminster,  to  em- 
power the  Commissioners  of  Woods  to  appropriate  to  Building 
Purposes  the  Area  of. — C.  104     E. 

Debt,  to  facilitate  the  Transmission  and  Extinction  of  Heritable  Se- 
curities for. — C.  31.     S. 

Debts  (Small),  for  better  securing  the  Payment  of.— C.  127.    E. 

Declaration,  to  substitute,  for  an  Oath  in  Cases  of  Bankruptcy.-*  C. 
48.    E.&L 

Defamatory  Words,  to  amend  6  &  7  Vict,  c,  96.,  for  amending  the 
Law  respecting. — C.  75.     E.  &  I. 

Dividends,  to  authorize  the  Payment  of,  on  Letters  of  Attorney,  in 
certain  Cases.— C.  97.     E. 

Dividends  (Unclaimed),  to  make  further  Provisions  as  to. — C.  6H. 
U.  K. 

Documents ;  to  facilitate  the  Admission  in  Evid^ice  of  certain  official 
and  other  Documents. — C.  113.     E.  &  I. 

Dog  Stealing,  for  the  further  Prevention  of  the  Offence  of. — C.  47.  E. 

Drainage,  to  alter  and  amend  3  &  4  Vict.  c.  55.,  for  enabling  the 
Owners  of  Settled  Estates  to  defray  the  Expenses  of,  by  way 
of  Mortgage.— C.  56.     E.  &  I. 

of  Lands,  to  amend  5  &  6  Vict.  c.  89,  for  promoting,  and  the 

Improvement  of  Navigation  and  Water  Power  in  connection 
witn  such  Drainage. — C,  69.     I. 

Dublin  (County  of),  to  amend  7  &  8  Vict.  c.  106.,  for  consolidating 
and  amending  the  Laws  for  the  Regulation  of  Grand  Jury 
Presentments  in. — C.  81.     I. 

Duties.    iS^^  Customs.   Excise.    Property.    Stamp  Duties.    Sugar. 

Estates,  Tenants  for  Life  and  other  Persons  having  limited  Interests 
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in,  enabled  to  charge  them  with  the  Costs  incurred  in  asserting 

their  Rights  to  Ecclesiastical  Patronage  in  Certain  Cases. — Cf. 

61.    I. 
— *  to  alter  and  amend  3  &  4  Vict.  c.  55. ,  to  enable  the  Owners  of 

Settled  Estates  to  defray  the  Expenses  of  draining  the  same 

by  way  of  Mortgage. — C.  56.     E.  &,  I. 
Evidence  to  facilitate  the  Admission  of  certain  official  and  other 

Documents  in.  — C.  113.     E.  &  I. 
Exchequer  Bills,  raising  ^£9,379,600.— C.  23.     U.  K. 

■  raising  £9,024,900.~C.  129.     U.  K. 

Excise  Duties  and  Laws  on  Glass,  repealed. — C.  6.     U.  K. 

on  Sales  by  Auction,  to  repeal,  and  to  impose  a  new  Duty  on 

the  Licence  to  be  taken  out  by  all  Auctioneers.— C.  15.    U.K. 
on  Sugar  manufactured  in  the  United  Kingdom ,  to  repeal, 

and  to  impose  other  Duties  in  lieu  thereof. — C.  13.   U.  K. 
to  determine  the  Countervailing  Duties  payable  on  Spirits  of  the 

Nature  of  plain  British  Spirits  the  Manufacture  of  Guernsey, 

&c.  imported  into  the  United  Kingdom.— C.  G^,    U.  K. 
Execution  of  Judgment,  to  stay,  for  Misdemeanors,  upon  giving 

Bail  in  Error.— C.  68.     E.  &  I. 

Fees  and  Emoluments,  to  provide  for  the  Payment  of  Compensation 
Allowances  to  certain  peraons  connected  with  the  Courts  of 
Law,  for  loss  of.— C.  78.     E. 

Fees,  for  the  Abolition  of  certain,  in  Criminal  Proceedings, —C.  114  E. 

Ferries,  for  amending  the  Laws  concerning,  and  the  making  and 
maintaining  thereof. — C.  41.     S. 

Fisher  Lane,  Greenwich,  to  enable  the  Commissioners  of  Greenwich 
Hospital  to  widen  and  improve. — C.  22.     E. 

Fisheries,  for  the  further  amendment  of  5  &  6  Vict.  c.  106.,  for 
regulating. — C.  108.     I. 

Foreign  and  other  illegal  Lotteries,  to  amend  6  &  7  Will.  IV.  c.  66., 
for  preventing  the  advertising  of.— C.  74.     G.  B.  &  I. 

France,  to  facilitate  the  Execution  of  the  Treaties  with,  for  the  Ap- 
prehension of  certain  Offenders.— C.  120.     U.  K. 

Fresh-water  fish,  to  prevent  fishing  for,  by  Nets. — C.  26-     8. 

Funds  (Public),  to  amend  the  Law  respecting  Testamentary  Dispo- 
sitions of  Property  in. — C.  97.     E. 

Games,  to  amend  the  Law  concerning. — C.  109.     E.  &  I. 
Geological  Survey  of  Great  Britain  and .  Ireland,  to  facilitate  the 

Completion  of.— C.  63.     G.  B.  &  I. 
Glass,  Excise  Duties  and  Laws  on,  repealed.— C.  6.  U.  K. 
Goods,  for  the  Warehousing  of.— C.  91.  U.  K. 
Grand  Jury  Presentments  in  the  County  of  Dublin,  to  amend  7  &  8 

Vict.  c.  106.,  for  consolidating  and  amending  the  Laws  for 

the  Regulation  of.— 81.     I. 
Greenwich  Hospital,  to  enable  the  Commissioners  of,  to  widen  and 

improve  Fisher  Lane  in  Greenwich  \  and  for  other  Purposes 
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connected  with  the  Estates  of  the  said  Commissioners. — C. 
22.    E. 
Goemsej.    See  Spirits. 

Heritable  Property,  to  simplify  the  F6rm  and  diminish  the  Expense 
of  obtaming  Inyestment. — C.  35.     8. 

Heritable  Securities  for  Debt,  to  facilitate  the  Transmission  and  Ex- 
tinction of — C.  31.    S. 

Highways,  for  amending  the  Laws  concerning,  and  the  making  and 
maintaining  thereof.— C.  41.  S. 

to  continue  to  1st  October  1846,  4  &  5  Vict.  c.  59.,  for  autho- 
rizing the  Application  of  Highway  Rates  to  Turnpike  Roads. 
— C.  59.    E. 

—  to  extend  certain  Provisions  in  5  &  6  Gul.  FV.  c.  50.,  for 

consolidating  and  amending  the  Laws  relating  to. — C.  71.     E. 

Honduras,  to  make  perpetual  and  amend  5  &  6  Vict.  c.  17.,  for  pre- 
venting Ships  clearing  out  from  any  Port  in,  from  loaning 
any  part  of  tneir  Cargo  of  Timber  upon  Deck. — C.  46.     U.  K. 

repeahng  the  above  Act. — C.  84,  §  2.     U.  K. 

<—  preventing  Ships  clearing  out  from  any  Port  in,  from  loading 
any  part  of  their  Cargo  of  Timber  upon  Deck.— C.  93, 1 24-2o. 
U.  iL. 

Hosiery,  to  make  further  Regulations  respecting  the  Tickets  of  Work 
to  be  delivered  to  persons  employed  in  the  Manufacture  of. — 
•    C.77.    U.K. 

Inclosure  and  Improvement  of  Commons  and  Lands  held  in  common, 

to  facilitate.— C.  118.     E. 
Income  Tax  continuing  for  Three  Yeare.— C.  4.    G.  B. 
Indemnity  Act,  annual. — C.  24.     U.  K.         * 
Infeflments  in  Heritable  Property,  to  simplify  the  Form  and  diminish 

the  Expense  of  obtaining. — C.  3o.    S. 
Insane  Persons.    See  Lunatics. 

Jersey.    JSee  Spirits. 

Jewish  Religion,  for  the  Relief  of  Persons  of  the,  elected  to  Muni- 
cipal Offices.— 52.*  E. 

Joint  Stock  Companies,  for  consolidating  in  One  Act  certain  Pro- 
visions usually  inserted  in  Acts  with  respect  to  the  Constitution 
of.— C.  16.  E  &  I.  —  C.  17.  S. 

—  unable  to  meet  their  pecuniary  Engagements,  for  facilitating 

the  winding  up  the  Affairs  of. — C.  96.     I. 

Judgment,  to  stay  Execution  of,  for  Misdemeanors,  upon  giving  Bail 
in  Error.— C.  68.     E.  &  I. 

Jurors  Books,  for  making  further  Regulations  for  more  effectually 
securing  the  Correctness  of. — C.  67.    I. 

Justice,  to  amend  3  &  4  Gul.  IV.  c.  41.,  for  the  better  Administra- 
tion of,  in  the  Privy  Council.— C.  30.    U.  K. 

—  for  amending  4  &  5  Vict.  c.  52.  and  5  Vict.  c.  5.,  for  facilitatmg 

VOL.  IV.  NO,  VII.  O 
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the  Admiaistration  of  Justice  in  the  Court  of  Chancery.— C# 
,105.    E. 
Justices  of  the  Peace ;  to  alter  and  amend  the  LaMrs  enabling  them 
to  borrow  Money  on  Mortgage  of  County  Rates^  so  iar  «s 
relates  to  Middlesex.— C.  32.    £. 

Land  Revenue.     See  Woods,  Forests,  &c. 

Lands;  for  consolidating  in  One  Act  certain  Proyisions  usually 
inserted  in  Acts  authorizing  the  taking  of  Lands  for  Under- 
takings of  a  public  Nature.— C.  18.  E.  &  L  —  C.  19.  S. 

Leases,  to  facilitate  the  granting  of  certain. — C.  124^    £.  &  I. 

Leiraciest  to  amend  the  Law  relating  to  the  Duties  on. — C.  76.  6. 
B.&L 

Letters  of  Attorney,  to  authorize  the  Payment  of  Dividends  on^  ia 
certain  Cases.— C.  97.     E. 

Libel,  to  amend  6&  7  Vict.  c. 96^  for  amending  the  Law  respecting 
defamatory  Words  and. — C.  75.    E.  &  I. 

Licences  to  be  taken  out  by  all  Auctioneers,  to  impose  a  new  Duty 
on.— C.15,    U.K. 

-— —  to  Appraisers,  to  increase  the  Stamp  Duty  on.^C.  76.  G.  B. 
&1. 

literary  and  Scientific  Collections,  for  the  better  Protection  of.r«- 
C.44.    E.&L 

Loan  Societies,  to  continue  to  1st  October,  1846,  3  &  4  Vict  c.  100^ 
for  amending  the  Laws  relating  to. — C.  60.    £. 

Loans  made  by  the  West  India  Relief  Commissioners,  to  facilitate 
the  Recovery  of.— C.  50.    U.  K. 

Lotteries  (Foreign  and  other  ille^l),  to  amend  6  &  7  Oul.  ly.  c.  66, 
for  preventing  the  advertising  of,  and  to  discontinue  certain 
Actions  commenced  imder  ihe  Provbions  of  the  said  Act.^- 
C.74.    G.B.&L 

Lunatics,  for  the  Regulation  of  the  Care  and  Treatment  of.— C.  100. 
E. 

-^—  to  amend  the  Laws  for  the  Provision  and  Regulation  of  Lunatic 
Asylums  for  Counties  and  Boroughs,  and  for  the  Maintenanoe 
and  Care  of  Pauper  Lunatics.— C.  126.    E. 

for  the  Establishment  of  a  Central  Asylum  for  Insane  Persons 

charged  with  Ofiences  in  Ireland;  and  to  amend  the  1  &2 
Geo.  IV.  c.  33,  relating  to  the  Prevention  of  Offences  by  la- 
sane  Persons,  and  the  Acts  respecting  Asylums  for  the  Insane 
Poor;  and  for  appropriating  the  Lunatic  Asylum  in  the  City 
of  Cork  to  the  Purposes  of  a  District  Lunatic  Asylum.— 
C.107.    L 

Man  (l%\e  of),  for  regulating  the  Trade  of.— C.  94.    U.  K. 

Mancnester  and  Salford,  to  amend  53  Geo.  III.  c  72,  for  appointing 
a  Stipendiary  Magistrate  for  the  Townships  of;  ana  to.pro- 
vide  a  Stipendiary  Magistrate  for  the  Division  of  Manchester. 
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Marine  Forces  (Royal),  Regulation  of,  while  on  Shore.— C.  9.  U.K. 

Marriages,  to  amend  the  Laws  in  force  for  the  Celebration  of. — 
C.64.    I. 

Masters  and  Workmen.     See  Tickets  of  Work. 

Maynooth  College,  to  amend  36  Geo.  III.  (I.),  40  Geo.  III.  (I.), 
and  48  Geo.  III.  c.  cxlv.,  for  the  better  Government  of.  — 
C.26.    I. 

Merchant  Ships,  for  the  Protection  of  Seamen  entering  on  board  of. 
— C.116.     U.K. 

Middlesex  (County  of),  to  alter  and  amend  the  Laws  enabling  Jus- 
tices of  the'  Peace  in  certain  Cases  to  borrow  Money  on  Mort- 
gage of  the  County  Rates,  so  far  as  the  same  relate  to.— 
C.  o2.     £• 

Military  Savings  Banks,  amending  5  &  6  Vict.  c.  71,  for  establish- 
ing.—C.  27.     U.K. 

Militia,  to  suspend  until  1st  October,  1846,  the  making  of  List9  and 
Ballots  for  the  Enrolment  of  the.— C.  68.     U.  K. 

Annual  Act  for  the  Pay,  Clothing,  &c.  of  the  disembodied  Mi- 
litia; to  grant  Allowances  in  cei*tain  Cases  to  Subaltern 
Officers,  &c. ;  and  to  authorize  the  Employment  of  the  Non- 
commissioned Officers. — C.  82.    G.  B.  &  1. 

Misdemeanors,  to  stay  Execution  of  Judgment  for,  upon  giving  Bail 
in  Error.— C.  68.     E.  &  I. 

Municipal  Districts.     See  Counties. 

—  Omces,  for  the  Relief  of  Persons  of  the  Jewish  Persuasion^ 

elected  to.— C.  62.    E. 
Museums  in  large  Towns,  for  the  Establishment  of. — C.  43.     E.  &  I. 

—  for  the  better  Protection  of  Works  of  Art,  &c.,  in. — C.  44. 

E.  &  I. 
Mutiny  Act,  annual,  for  the  Army. — C.  8.     U.  K. 
'         for  the  Royal  Marine  Forces  while  on  Shore. — C.  9.     U.  K. 

Naval  Medical  Supplemental  Fund  Society,  tp  authorize  an  Altera- 
tion of  the  Annuities  and  Premiums  of  the. — C.  123.     U.  K. 

Navigable  Rivers,  to  empower  the  Commissioners  of,  to  vary  their 
Tolls,  &c.  on  different  Parts  of  their  Navigations.— C.  28. 
U.K. 

Navigation  (^British),  for  the  Encouragement  of.— C.  88.    U.  K. 

North  America,  to  exempt  Ships  carrying  Passengers  to,  from  the 
Obligation  of  having  on  board  a  Physician,  Surgeon  or 
Apotnecary. — C.  14.     U.  K. 

—  (British),  to  make  perpetual  and  amend  5&6Vict.  c.  17,  for 

prevcTiting  Ships  clearing  out  from  any  Port  in,  from  loading 

any  Part  of  tneir  Cargo  of  Timber  upon  Deck.  —  C.  4o. 

U.  Iv.. 

•; repealing  the  above  Act.— C.  84,  s.  2.    U.  K. 

— —  preventing  Ships  clearing  out  from  any  Port  in,  from  loading 

any  Part  of  their  Cargo  of  Timber  upon  Deck.— C.  9^ 

8s.24^26.    U.K. 
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Oath,  to  substitute  a  Declaration  for,  in  Cases  of  Bankruptcy.— 
C.48.    E.&I. 

Oaths  (Unlawful),  to  continue  for  Two  Years  and  to  amend  2  &;  3 
Vict  c.  74,  for  extending  and  rendering  more  effectual  50 
Geo.  III.  c.  102,  and  4  Geo.  IV.  c.  87,  for  preventing  die  ad^ 
ministering  and  taking  of. — C.  55.     I. 

Offenders,  for  facilitating  Execution  of  the  Treaties  with  France  and 
the  United  States,  for  the  Apprehension  of  certain. — C.  120. 
U.  K. 

Offices  and  Employments,  annual  Indemnity  Act  for  Persons  neg- 
lecting to  qualify  for.  — C.  24.     U.  K. 

Outstanding  Terms.    See  Terms. 

Parishes,  to  amend  the  Laws  in  force  for  Unions  and  Divisions  of; 
for  the  Settlement  of  the  Patronage  thereof,  and  the  Cele- 
bration of  Marriages  in  the  same. — C.  54.     I. 

Parish  Schoolmaster,  for  amending  43  Geo.  III.  c.  54,  for  making 
Provision  for.— C.  40.     S. 

Passengers,  to  exempt  Ships  carrying,  to  North  America,  from 
the  Obligation  of  having  on  board  a  Physician,  Surgeon  or 
Apothecary.— C.  14.     U.  K. 

Patronage  (Ecclesiastical),  to  enable  Archbishops  and  Bishops  to 
charge  their  Sees  with  the  Costs  incurred  by  them  in  defence 
of  their  Rights  of,  and  also  to  enable  Tenants  for  Life  and 
other  persons  having  limited  Interests  in  Estates  to  charge 
said  Estates  with  the  Costs  incurred  by  them  in  asserting 
their  Rights  to.— C.  51.     I. 

of  Parishes,  for  the  Settlement  of. — C.  54.     I. 

Pauper  Lunatics.     See  Lunatics. 

Poor ;  to  continue  until  1st  October,  1846,  the  Exemption  of  Inha- 
bitants of  Parishes,  Townships,  and  Villages,  rrom  Liability 
to  be  rated  as  such,  in  respect  of  Stock  m  Trade  or  other 
Property,  to  the  Relief  of  the  Poor.— C.  79.  E. 

for  the  Amendment  and  better  Administration  of  the  Laws  re- 
lating to  the  Relief  of.— C.  83.  S. 

Persons  bom  in  Scotland,  Ireland,  the  Islands  of  Man,  Scilly, 

Jersey,  or  Guernsey,  and  chargeable  in  England,  to  amend 
the  Laws  relating  to  the  Removal  of. — C.  Il7.     G.  B.  &  I. 

Possessions  abroad  (British),  to  regulate  the  Trade  of.— C.  93.    U.K. 

Pottinffer  (Sir  HenryJ  to  settle  an  Annuity  on,  in  consideration  of 
nis  public  Services.— C.  49.     U.K. 

Presentments  (Grand  Jury),  to  amend  7  &  8  Vict,  c.  106,  for  con- 
solidating and  amending  the  Laws  for  the  Regulation  of. — 

Print  Works,  to  regulate  the  Labour  of  Children,  young  Persons, 
and  Women  in.— C.  29.    U.  K. 

Privy  Council,  to  amend  3  &  4  Gul.  IV.,  c.  41,  for  the  better  Admi- 
nistration of  Justice  in. — ^C.  30.     U.  K. 

Promissory  Notes,  to  continue  to  1st  January,  1861,  2  &  3  Vict, 
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c.  97.,  for  exempting  certain,  from  the  Operation  of  the  Laws 
relating  to  Usury.— C.  102.     U.  K. 

Property  Tax ;  continuing  for  Three  Years  the  Duties  on  Propertj, 
Frofessions,  Trades,  and  Offices. — C,  4.     G,  B, 

Pablic  Funds,  to  amend  the  Law  respecting  Testamentary  Disposi- 
tions of  Property  in. — C.  97.    E. 

Public  Museums.     See  Museums. 

Pablic  Works,  for  the  Appointment  and  Payment  of  Constables  or 
other  Officers  for  Keeping  the  Peace  near. — C.  46*    I. 

Queen's  Bench,  for  abolishing  the  separate  Seal  Office  in  the  Court 
of.— C.34.    E. 

Railways,  for  consolidating  in  One  Act  certain  Provisions  usually 
inserted  in  Acts  authorizing  the  making  of — C.  20.  E.  &  I. 
— C.33.    S. 

— —  to  restrict  the  Powers  of  selling  or  leasing,  contained  in  certain 
Acts  of  Parliament  relating  to  such  railways. — C.  96.     U.  K. 

Real  Property,  to  amend  the  Law  of.— C.  106.     E.  &  I. 

to  facilitate  the  conveyance  of. — C.  119.     E.  &  I. 

Registering  of  British  Vessels.— C.  89.     U.  K. 

Registry  Searches,  to  reduce  the  Stamp  Duties  on,  in  Ireland. — 
C.76.    G.B.&L 

Removal  of  poor  Persons  bom  in  Scotland,  Ireland,  the  Islands  of 
Man,  Scilly,  Jersey,  or  Guernsey,  and  chargeable  in  Eng- 
land, to  amend  the  laws  relating  to. — C.  117.     G.  B.  &  I. 

Roman  Catholic  Religion,  amrading  &  Geo.  III.  (I.),  40  Geo.  III. 
(I.),  and  48  Geo.  III.,  c.  cxlv,  for  the  better  Education  of 
Persons  professing.— C.  25.     I. 

Rothwell  Gaol,  in  the  Honor  of  Pentefract  (W.  R.  York),  to  render 
it  unnecessary  to  keep  up. — C.  72.     E. 

Sales  by  Auction,  to  repeal  the  Duties  of  Excise  on. — C.  15.    U.  K. 

Salford.    8ee  Manchester. 

Sark.     See  Spirits. 

Savings  Banks  (Military),  to  amend  5  &  6  Vict.  c.  71,  for  establish- 
ing.—C.  27.     U.K. 

Schoolmasters  (Parish),  for  amending  43  Geo.  III.,  c.  54,  for  making 
Provision  for. — C.  40.     S. 

Scientific  and  Literary  Collections,  for  the  better  Protection  of.— 
C.  44.    E.  &I. 

Seal  Office,  for  abolishing  the  separate,  in  the  Courts  of  Queen's 
Bench  and  Common  Pleas. — C.  34.    E. 

Seamen  entering  on  board  Merchant  Ships,  for  the  Protection  of.— 
C.  lia    U.K. 

Sheriffs,  for  assigning. — C.  11.     W. 

Shipping  (Britisn\  for  the  Encouragement  of — ^C.  88.    U.  K. 

Ships.     See  Honauras.     North  America. 

Shrowsbnry  and  Holyhead  Road,  to  enable  the  Commissioners .  of 
Woods  and  Works  to  apply  certain  Monies  now  in  iheir 
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Hands  towards  discharging  Incumbrances  affecting  the. — 

C.  73.    E. 
Silk  Weavers,  to  make  further  Regulations  respecting  the  Tickets  of 

Work  to  be  delivered  to,  in  certain  cases. — C.  128.    U.  K. 
Slave  Trade  (African),  to  amend  7  &  8  Geo.  IV.,  c.  74,  fbr  carrying 

into  execution  a  Convention  between  His  Majesty  and  the 

Emperor  of  Brazil,  for  the  Abolition  of  the. — C.  1&.    U.  X. 
Small  Debts,  for  the  better  securing  the  Payment  of, — C.  127.     £. 
Smuggling,  for  the  Prevention  of. — C.  87.     U.  K. 
South  Wales,  to  make  certain  further  Provisions  for  the  Consolida* 

tion  of  Turnpike  Trusts  in.— C.  61.    W. 
Spirits,  to  amend  certain  Regulations  respecting  the  Retail  of. — 

to  determine  the  countervailing  Duties  payable  on  Spirits,  of  the 

Nature  of  plain  British  Spirits,  the  Manufacture  of  Guernsey, 
Jersey,  Alderney,  or  Sark,  imported  into  the  United  King- 
dom, and  to  prohibit  the  Importation  of  Rectified  or  Com- 
pound Spirits  from  the  said  Islands. — C.  65.     IT.  K. 

Stamp  Duties ;  to  continue  for  Three  Years  the  Stainp  Duties  granted 
by  5  &  6  Vict.,  c.  82,  for  assimilating  the  Stamp  Duties  in 
Great  Britain  and  Ireland,  and  for  making  Regulations  for 
collecting  and  managing  the  same. — C.  2.     G.  B.  &  I. 

——  on  Licenses  to  Appraisers,  to  increase ;  and  to  reduce  the  Stamp 
Duties  on  Registry  Searches  in  Ireland. — C.  76.     6.  B.  &  L 

Statute  Service,  for  amending  the  Laws  concerning  Highways, 
Bridges,  and  Ferries,  and  making  and  maintaining  thereof 
by,  and  by  the  Convei'sion  of  Statute  Service  into  money. — 
C.4L     S. 

Stock  in  Trade.     See  Poor. 

Stock  (Unclaimed),  to  maice  further  Provisions  as  to. — C.  62.    U.  K. 

Subpoena  Office,  for  providing  for  the  Discharge  of  the.  Duties  oiQ 
after  the  Deatn,  Resignation,  or  Removal  of  the  present  Pa- 
tentee of  that  Office.— C.  105.    E. 

Sugar,  imported,  annual  duties  on. — C.  5.     U.  K. 

manufactured  in  the  United  Kingdom,  to  repeal  the  Excise 

Duties  on,  and  to  impose  other  Duties  in  lieu  thereof. — 
C.  13.    U.K. 

Supplies,  Appropriation  of. — C.  130.    U.  K. 

Taxes.     See  Assessed  Taxes.     Property. 

Taxing  Master.     See  Chancery,  Court  of 

Tenants  for  Life,  and  other  Persons  having  limited  Interest  in 

Estates,  enabled  to  charge  said  Estates  with  the  Costs  incurred 

by  them  in  asserting  their  Rights  to  Ecclesiastical  Patronage 

in  certain  Cases.— C.  51.     I. 
Terms,  satisfied,  to  render  the  Assignment  of,  unnecessary.— C.  112, 

E.  &  L 
Testamentary  Dispositions  of  Property  in  the  Public  Funds,  to 

amend  the  Law  respecting.— C.  97.     E. 
Tickets  of  Work  to  be  dehvered  to  Persons  employed  in  the  Mann- 


Si- 9  Vict.  199 

facture  of  Hosiery,  and  to  Silk  Weavers  in  certain  Cases,— C. 

77, 128.    U.  K. 
Timber.     See  Honduras.     North  America. 
Towns;   for  encouraging  the  Establishment  of  Museums  in  large 

Towns.-— C.  43.    E.  &  I. 
Trade  of  British  Possessions  abroad,  to  regulate. — C.  93.     U.  K. 
Trout  or  other  Fresh-water  Fish,  to  prevent  fishing  for,  by  Nets.— C. 

26.    S. 
Turnpike  Acts,  to  continue  certain,  to  the  1st  of  October,  1846. — C. 

53.    G.B. 
Turnpike  Roads,  to  continue  to  1st  August,  1846,  4  &  5  Vict.  c.  59., 

for  authorizing  the  Application  of  Highway  Rates  to. — C. 

59.    E. 
to  continue  to  31st  July,  1846,  certain  Acts  for  regulating. — C. 

125.    I.  ^ 

'  Turnpike  trusts,  to  make  certain  further  Provisions  for,  in  South 

Wales.— C.  61.    W. 

Unclaimed  Stock  and  Dividends,  to  make  further  Provisions  as  to* 

— C.62.    U.K. 
Unions  and  Divisions  of  Parishes,  to  amend  the  Laws  in  force  for. 

-C.64.    I. 
Unions  (Art),  to  extend  the  Indemnity  of  Members  of,  against  cer- 
tain Penalties.— C.  67.     U.  K. 
United  States  of  America,  for  facilitating  Execution  of  the  Treaties 

with  France,  and  for  the  Apprehension  of  certain  Offenders. 

-C.  120.    U.K. 
Unlawful  Oaths,  to  continue  for  two  years,  and  to  amend  2  &  3  Vict. 

c.  74.y  for  extending  and  rendering  more  effectual  50  Geo.  III. 

c.  102,  and  4  Geo.  jEV.  c.  87,  for  preventing  the  administermg 

and  taking.— C.  65.    I. 
Usury  Laws,  to  continue  to  1st  January,  1851,  2  &  3  Vict.  c.  37,  for 

exempting  certain  Bills  of  Exchange  and  Promissory  Notes 

from  the  Operation  of. — C.  102.     U.  K. 

Van  Diemen's  Land  exempted  from  the  Provisions  of  5  &  6  Vict  c. 
36,  for  regulating  tne  Sale  of  Waste  Land  belonging  to  the 
Crown  in  the  Australian  Colonies.— C.  95.     U.  K. 

Vessels  (British),  for  the  registering  of. — C.  89.     U.  K. 

Wagers,  to  amend  the  Law  concerning.— C.  109.    E.  &  I. 
Wages,  to  amend  the  Law  of  Arrestment  of.— C.  39.    S. 
Warehousing  of  Goods,  for  the.— C.  91.     U.  K. 
Waste  Land,  to  exempt  Van  Diemen's  Land  from  the  Provisions  ot 

5  &  6  Vict.  c.  36,  for  r^ulating  the  Sale  of,  in  the  Australian 

Colonies.— C.  95.    U.  K. 
Watch  Rates,  for  the  better  coUectinsr  of,  in  certain  Places. — C. 

110.    E.  85      ,       . 

West  India  Relief  Commissioners,  to  facilitate  the  Recovery  of  Loans 
made  by.— C.  50.    U.  K. 
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Wheat,  to  continue  to  31st  Anmisty  1848,  and  to  amend  5  &  6  VicL 
c.  92,  for  permitting  Wneat  to  be  delivered  from  the  Ware- 
hoase  or  the  Vessel  Duty-free,  on  the  previous  Substitation 
of  an  equivalent  Quantity  of  Flour  or  Biscuit  in  the  Ware- 
house.—C.  103.    U.K. 

Women,  to  regulate  the  labour  of,  in  Print  Works. — C.  29.      U.  K. 

Woods,  Forests,  &c.,  to  fiacilitate  the  Completion  of  a  Geological 
Survey  of  Great  Britain  and  Ireland,  under  the  Direction  of 
the  First  Commissioner  for  the  time  being  of. — C.  63.  G. 
B.  &I. 

Commissioners  of,  enabled  to  apply  certain  Monies  in  their 

hands  towards  discharging  the  Incumbrances  affecting  the 
Shrewsbury  and  Bolyhead  Road.— C.  73.     E. 

— *  to  amend  10  Geo.  lY.  c.  50,  for  consolidating  the  Laws  relating 
to  the  Management  and  Improvement  of. — C.  99.     £.  &  I. 

— —  to  enable  the  Commissioners  of,  to  appropriate  to  Building 
Purposes  the  area  of  Darbv  Court  in  the  Parish  of  Saint 
James  Westminster. — C.  104.     E. 

Works  of  Art  and  Scientific  and  Literary  Collections,  for  the  better 
Protection  of.— C.  44.     E.  &  I. 

Works,  Public.    See  Public  Works. 

Young  Persons,  to  regulate  the  Labour  of,  in  Print  Works. — C. 
29.    U.K. 


T.ONDOM  : 

PRINTED  BY  C.  HOWORTB  AND  SONS, 

B£LL  YARD,  TIMPLB  BAR. 


